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My Lord, 

r, 'lio lapse of nearly a century, lias not impaired tlie 
bernHy lyid vigour of the style in which Sir "William lilackstone 
wrote liis/Vmmgrntaries, nA 1 obscured his kicid arrangement of a m 
subject necessarily so intricate • and obscure,‘as the laws of 
England. Nor lias it dimmed tlie lustj%i «f his loyalty and 

* liberality oi* si-ulifhcut *Jfis humane endeavours to Reform offenders, 

$ b w * • 

•anil mitigate the criminal code of his daj*, ^vritten in blood-red 
ethers; * liis enlightened dosing to extend the elective franfthit^ ; 
and his noble solicitude for our liberties, as bound up With Trial 
by Jury. Of all these eii*liyiu£ titles to t*r admiration, the \vbrk 
now presented to the public, &hibit * ample evidence. 


That lapse of time, however, has greatly impaired the intrinsic 
value ^of his far-famed Commentaries, at the present dwj*, as an 
authority* for existing law, in consequence of the. revolution 
which tliaf * luw heft* undergone, during the interval. Such 
changes as have been cf£u«tcd within even the last twenty years, 


* “ It is a mclauchi^y truth,” says the Commentator (post, p. 574), 
“ that among tli% variety of actions which men are daily liable^) commit, no 
fearer than one hundred and sixty have been declared, by Act of Parlia¬ 
ment, worGhyTf instant death ! ’^Practically, only murder is now so punished. 
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have thrown* an antiquarian shadow over at least two-thirds, if 

not*mor*, of the Commentaries; leavihg, however, own tyose 
portions inmluable, as Jnjiceu^ate and elegant exposition* of law 
now ^obsolete, hut which, in the language ^of ftt» (MstingufsVed 
American Jurist, fn speaking of the Commentaries, is hecessary 
•t(fillustrate.that which remains in use.t ■ . • * 


In thiS* volume isr presented to th®pul)lil, ti largo portioif^of 
what rejpains iwfcrinsicaKy* valuable *n the C»imuonlaries % »s 
existing authority; tod it has been my endeavour, with*a painful •* 
' •feense* of unworthiness for such an undertaking, hut after nAr^y 
twenty years’ study of the Commentaries, *fwith* a view, now 
jfbandoned^of presenting them entire'to till public,) to idlorporate 
into portions of ®c»tc»t,—originally selected by a dcceasdfi fricSd . 
of consiCramat$ learning,—as nearly as I could approach towards it, 
in the*style and spirit of the Commentator,' an elementary expo¬ 
sition of the existing law and constitution. 


This I have done with scrupulous fidelity, and even jq£l<3lal 
impartiality^ and grpat as arc the - aqjridty' and jjainw which this 
Vdtk has cqpt nw, thcylare exceeded By my sense of responsibility. 

On contemplatengVpy completedjtaboursp I cannot help expres¬ 
sing an opiniotf, that*fhe view here exhibited <3T our remodelledj 
Institutions, may odfeafion setious reflection, mingled with sqfiy* 
f|ption and anxiety, to persons # of every station, apd shade. of 
political opinion, patriotically interested in the welfare of the 
Stilte, and* the stability of our Ihstifutions while being accom- 
"modated to tlfe altering temper and*circurastances of the titnes. 

It appeared to me that the present was a fitting opportunity for 
bringing forward \his work; when there exists such a luftdable 
and ufiffersal desire, especially in our Academical Institutions, 
to diffuse, aiaong all classes of society, a knowledge of at least, 
the elements of our laws^ and this I have long been urged to do, 
by those whose wishes and opinions no one can treat otherwise 
than with deference and respect. 


* Chancellor Kent, post, Chajy XLIII. p. 422. 
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1 have ventured to ask, and rejoice that I Jiave obtained, per- 

mi^ion do inscribe |his volume to your Lorddhip, as thj Htfid of 
Viat ancient and renowned U^iVEEsif y, which nurtured the 
Author of til e 9 $ommentariefftn the iTaws of England. I heg to 
offer this as a fainfj expression of personal rcspqpt and regard for 
your^jordshif), and of gratitude for the distinction recently cen-^ 
1‘yyed, by that illustrious Univemity, at your JLordship^ instance, 
u^on 

My Lord, 

■ 

Your ‘Lordship’s very faithful and obliged Servant, 

samj;$l Warren. 

» 

jNSEIl TliMPL% . 

TillNITV Te.im, 18.W. 




'PREFACE TO THE SECOND EDITION. 

' T—- 

The t^thaastio’n, within ontf year, of a Very large impres¬ 
sion of tins vsork^ppears jp Jiave justified the hrfoS thatnt 
might be favourably received by t?ie Profession land the 
Public. Tn this Seqpnd Edition, have been made ceTCain 
talfoibk' emqjidations,•suggested by persons of great profes¬ 
sional, a$ul high ^udicia^ eminence. # i be^[ to^jxpress nw 
cordial thanks f< 

, always be.receiye 

* . W hilu several 

• M » . 

this volume fppe 
be found carefully iiicorporsfted into the text, I an^onJiy 
repeat?, that the work has been frame<|, with muck consider¬ 
ation* upon a plan rendering* it, comparatively speaking? 
independent of any but such extensive changes? in our 
system, as partake of an organic character llad this been 
otherwise, the work must have been recast almost ^uviually, 
in order* to keep .pace with the rapid progressp’of modern 
legislation, and the corresponding exertions of our Courts to 
. carry its enactments into practical operation.—During the 
Session wlij^ has^just closed (1855-G), alterations of gjreat 
Magnitude were Htttempted, and some effected. It may 
be permitted to all lWere^ed in the welfare of the State,.to 


Jr these obliging intimations, rfhch aq will 
d\vnth graceful deferpifetl 
important legislative changes, effected since 
ared, and falling fairly within its stripe, will 
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express an earnest hope, that, the L^islaturfe will uot suffer 
itself to‘bq hurried, in matters of such moment, but‘pro«3ed 
witli^ dignified, deliberate, and ciiyutnspect consideration.. ' 
In' tho 4 uleahtim3, it is suggested to yyunger purchasers 
of the ( former or present edition of tUffi work, th»i* they 
would ibid their qccount in carefully patching the action of 
the Legislature, and noting its results, id the margin of £Jie 
text, ot otherwise, especially whe*re that actiou^is of* au 
..important ’and extensive character. It would be a tas^ i<> 
perceptibly profitable, as quickly to became pleasant; ami 
that, to n<Jt only, lay and professional readers and e/udents, 
but to even rhombere of the Legislature themselves.* s 

‘s. W. 

I 

Innlr Temple, 

' 

Trinity Vacation, 1856. 
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Ik the year pny late distinguished and very learned 

frioml jjr. John W'illiain fcm'iith, whose pr^'^iatflre death* 
ten ycars*afterwards, was deplOrcd by all ‘ranks ofthe pro- ^ 
fussion, at niy aequt^t* select^!, with much care, €3<jr tlife 
use of students and young persons*’ a great number of 
leading and popularly-intclligible portions of Blackstohtf'C 

n _j_ • i-i f _ _ e _ __1.1- _ r\e 


Commentaries, whitvii#\ve prepared for publication. 

*■ _ I —• ........ .1 _ 


Of 


work-, a ^arg<^/ edition' appeared jn/l^o jiear 1S3(J % 
in tTie last ■-* ear so* great and sudd^a became tlief* 


that 

"Withi_ ...... „_NH| 

demand for the \\^>rk, tluA it was npje|sary to reppmt, 
t crbnfhn, the ftrf’infr^ •difion, and. thC* reprint itself was 
txlyausteil withhi three months. • m • g 
*It is nqt j.i^»*>wn to many in the legal profession* that 
for nearly^ji'eiity years I have been laboriously engage<f, 
at every :interval] of leisure, i*i preparing an edition of the 
entire .Commentaries :—but so vaft have been T;lie changes 
effected, increasing latterly in rapidity, number, anti mag- 
nit ude^ that 1 have been reluctantly compiled to give up 
the hopeless task ; having * toiled after * the Legislafcji^p * in 
vain/ TRg Libour of a whole long vacation, brfs several 
times been rendered useless, by the /^Iterations effected in 
the ensuing session of Parliament. It is my intention, 
however, if life leisure last, to write an original 

work, on a comprehensive, practical, and systematic plsSu, 
illustrating.our lawiVin their newest phase, by those of 
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the United States, and of, the, Continent, and by the 
Cml I#w. ' * • - ; c 

"When X camo to consider hos .best to prepare the little 
work of 1836,for a new edition,*and had scatfnod ever] one 
of the “ Extracts ” from Blackstone, sc^jieat proved.^to have 
been the ravages on the text, by changes in law during 
the last twenty* years, that"! was ne&iV.y, abandoning $yen 
that task, in despair, j^if^engtli, however, arjd s t the earliest 
recommendation qf those for whom I entertain thr? greatest.. 
respect, I* resolved to avail myself of some <$f my laborious 
collections for the former work; and th^t r now offered to £lie 
tpublic, isihe result. Two-third^ of it consist of neyr matter; 

' which, it*is h<^)ed, .will be found a safe and iisefuUincorpo- 
ratioi\ with the text of Blackstone. Tliosc portions of the 
latter ^.?nieh I was able to r#ain unaM.'jred, are few : and 
like the others,,required incessant vigilance, to avoid the 
retention of expressions and allusions inconsistent with 
existing law. Many portions of U i text, after liaving 

0 # C* 4 • 

♦repeatedly alj ered, 1 T have been rorceu at length Viltogether 
'to.discard, sub^ituting a n6w paragraph and even chapter. 

I must earn eg ck\ ask the foBOearanc^ of the considerate 
*'<■• . * t I • \ • 

and learned leader, after all; for h6 ^lone can estimate? thp 

difficulties encoiibfered «ih preparing such work as 1 tjie 
t i)re» 3 nt. *A single glance at the Table of dbiitei^, will show 
him that they travel over almost every department of our 
L‘aws and ConstitiAion; which • have undergone organic 
changes of great magnitude, since the year 1831. 'This is 
the case yrith our Parliamentary and Municipal system : 
the Legislative* Judicial, Executive, and Fiscal depart¬ 
ments* the Administration of Justice in our Criminal 
and CiviV Courts, whether Superior op Inferior, whether 
of Law or Equity. 'The law o£ Pleading, Practice and 
Evidence, civil and criminal, is entirely remodelled: changes 
of corresponding magnitude have betn effected in Con¬ 
veyancing, the law respecting real am? personal property, 
and trade and commerce. In sliorp it may be- said that 
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the legal fabric, •slowly Pilfered, from time«ko time, during a 
long, series-of ages* has helm taken down add rebuilt \fi$hin 
" the last quarter of a eentlry, ipid adapted to thg*exigences 
of tlifc present.^enlightcned age. * * • • • ? 

Wink? affording* it* ia hoped, a clear and correct expo¬ 
sition^ there great legislative changes ancf alterations, afi 
attgnpt - has also JbeeA made tc> present |l?e (Essential doe- 
trifles of law* op some of the motf ynportant subjects, and 
•jnost frequently involved in the affairs, of ordinary life, 
i.f9: *Contracts^ Wills; Fraud; Slander; Libel;'Malicious 
Prosecution; .Falg^Imprisomnent; Principal and Agent; 
ltusbanct and Wife f Parent and Child ; # G-uardian aneb 
A\pard;. blaster apd Servant; Habeas £orpue^ lloraicide; 
Felony aifd Misdemeanor; Reuses for Crime. T^these, 
and others whidh npglft be wetitionc^ it has beeif vieughf 
to ])resent, in a condensed form, as it wcip, the ess\jice of 
the law', in its latest judicial development, and, in matters 
of importance ^md di*dAilty, in the expressions, often choice 
and liapp^ tif the jv Jges* # I wish also ftor.ua \ to express 
my obligation to ..pveral of mV brethren At*thc*Par, who* 
have written very ably % d!i various h3gi|l subjects, and 
yiiose language^ *deen|iiTg it better than any I* could use, I 
B|Wl* thankfully .adopted, and adkaiowldd^ed.—I have en¬ 
deavoured^ Jo place the elements of legislation hn3 jurisg 
prudent^? rin a sound basis, guided by the latest Mghts of 
moral and political science: an$ ahovfl all, constantly ?o 
exhibif, in broad relief, tfie Christian character oT our 
jurisprudence. , 

I have also availed myself of the researches of modem 
historians^ and antiquarians, especially the valuable publica¬ 
tions of the Record Commissioners, for the purpose of 
illustrating some, and correcting other long undisturbed 
portions of the Commentaries; and this often in consequence 
of suggestions mad* to me by that profoundly learned 
antiquarian, Si^Hajris Nicolas. • * 

Whatever may beVhe reception of this work by the 
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Profession of 'rthicli it is ray nWe to • be a member, 
ancf to«.whom I 'commit it with r ispectfiil deference, J beg 
to intimate, that it has been y«lso my leading object <4To 
render the .work popularly useful, for either .private, public, 
or acadentical use: and for this purpose Phare used plain 
l&ngutfge as possible, and in every iiwtancestri*«n to Exhibit 
in action., those 'principles oil whi<jh lehjjing rules of law„are 
less obviously ftfunded t '« t « 

I can with,truth say, in conclusion, that I havt honestly 
doi1e“my best, to contribute a mite towards r facilitating tfhe 
study, v by all classes, of the laws *o£-our. beloved and 
glorious Country, in these eventful time's,- -the lpws of a 
CiiBiSTiAjr SfrvrE, -permitted by Providence to become wo 
great jj^ong the nations of th& earth. The hope Of being in 
any considerable degree succct-isful, lias cjieered many a long 
hour <i* labour and anxiety. And finally, in the words of 
our great master Lord Coke, “ forfarewell to our juris¬ 
prudent, I wish unto him the ghulsifcno light of jurispru¬ 
dence ; ” hnd£bo v «ili -ny fellow country ftom, of cvivy degree, 
"I (ommefnd tfifr noble dictum with / wliich Plackstone 
closes his Coimiteouries: <■, U - 

» * 4, I 

“ The*protC*ction of tIee Liisebtv bF IIuitaik is a *Jutj 
which we owe to ‘Ourselves, who enjoy it; 'io our Ancestors, 
prhovfcransmitted it down; aiad to our PdstcrMy, who will 
claim at our hands this, the best birthright lulu" i noblest 
inheritance of mankind.” 


Inner Temple, 

Trinity Term, 1855. 
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INTRODUCTION. ' 


TThe contemplation and study* of Law, are solemnising^ 
and ennqjbling to one actuated by a right •spirit > but this • 
caa nevefbe, where Law is dissociated from* iteligion, which 
alone indicates Jhe august original of Law : revealing th^* 
Supreme Lawgiver,"the Omniscient Mlikcr, # and final Judge 
of Man. That by Him actions are weighed ,* is a decla¬ 
ration made Himsdlf^ and to be received with awful 
reverence./ ’ AM things are naked and openJct* unto tie~ 
eyes of Ilim with whom w<^ have to dg ; t who’ is Iiot 
Ally beneficent,, willing file happijiesS* of his creatures, 
tailj just; •finairy rewarding every^ man* Recording to his 
wbrks, as tried by the eternal unwavering standard oL righ k 
and wrong. • •* ® 

lie has also Vouchsafed «to tell.ug, that He ‘imde Man in 
His own image , by which we may humbly suppose to be sig¬ 
nified, our intellectual and moral nature: endowing us with 
the faculty of knowing Him; of perceiving the distige^ons 
between gopd and evil; and of obeying or disobeying his 
commands, by. virtue of the free will with which He has 
so mysteriously endowed us. Our nature is immortal, our 
destination eternity f our existence here, transient and 


* r*3am. ii. 8. 


*1* Heb, iv. 13. 
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urfftoAudftoK. 

< ' b ; • ’ 

probationary.—Man, however-, is«a fallen .creature. Almost 
th£ earliest exercise, of his will Was to choose evil rather 
than good, incurring, thereby, the just but not implacable 
displeasure of his Maker. Ilis law he has written in cur 
hearts: and when, our nature having become perverse and 
corrupt;, the characters of that law- Lad grown dim n and 
obscure. He yzs graci^ifsly pleased to reveal it, in full dis¬ 
tinctness. Thus the Divine Law is spoken of as Katural and 
Revealed; Christianity being a rcpublication, and external 
(institution of natural religion, containing an account of a 
dispensation of things not discoverable by reason : natural 
religion being thus the foundation and principal part of 
Christianity, but not in any'sense the whole of it.* 

Human laws> therefore, ought to be in conformity with 
the Divine law', their object being the regulation of our 
conduct towards each other, in this life, as fellow-citizens 
•ahd neighbours; as it were fellow-travellers, or pilgrims, 
towards a commo:*.dcstiny, having interests, objects, hope", 
and fears iii common! being, in fact, brethren, lip tliio 

i , ». * f 

aspect* ljpv is indeed lovely; and from the hallowed lips of 
•the* bayiour of mankind, wb learn,* that love is the” very 
keystone of our relations te our Maker, and each other. 
Thou'shalt %ve the LoAl thy God with all thy heart , and 
with all Ifyy soul , and with all thy strength: thou shalt love 
thy neighbour as thyself. On these two commandments hang 
all th8 law and the prophets. From these tw« precepts 
may be deduced the entire code of jurisprudence ;t which has 
thus a vitality, lustre, and authority, not apparent to him 

C* Bishop Butler, Anal, of Religion, Bart II., Chap* l.\ post 20, note. 

+ Post, p. 2, and see Domat’s Civil Law, Prelim. Treat, of Laws, 
Chap. I. 
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* . 

who regards it as a series of* mere arbitrary enactments, 
expefidef upon thl limited sphere df ’action affarcie'd *by 
thfsP life oqly.—This bemg*the* holy and glorious fountain 
of* hunuyie, enlightened, anfl equitable laws, a£ regards 
alike tfie’ making enforcing, and obeying them; let*it bfe 
reg^ved as an axierd, that law and religion are in their 
nc^ure inseparable. The attempt fb dissever*them wguld be 
'absurd and nugatory : the vitality of law, the fqfce of its 
sanctions, would disappear; the very foundations Jbf its 
authority wouh^be subverted. • 

.Such fieing’ the source, origin, and .objeefr of law, the 
study of* it cannot but be: profoundly solemnising, and^. 
ennobling. • • 

Law, again, is invested with interest? from another 
affecting consideration—rtlu 1 amount of intellect and wisdom 
brought to.beag upon the’experience of*all that lias befallen,, 
the human race, in respect of Conflicts on •the subject # of* 
rights and duties,. public % and private.* • * t The science of 
jurisprudence/ • Jays .tlie illustrious Edmund Burke, ' is 
flV pride of t&e liuman intellect * a science wliicl*, with 
all its defects, redundances, land errors, is the ctflletttcf 
reason of ages* combining the principles of eternal justiefc, 
with tire infinite variety of human Concerns/ And another 
eminent person * of our own day has finely observed thus: 
'There is not, in my opinion, in the whole compass of 
human affairs, so noble a spectacle as that whicjji ^'dis¬ 
played in the progress of jurisprudence; where we may 
contemplate the cautious and unwearied exertions of wise 
omen, through a long course of ages, withdrawing every case, 

m w ' • * 

r Sir James Mackintosh, Discourse on the Study of the Laws of Nature 
and of Nations, p. 58. 
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as <>t arises, from the dangerous*' power .of discretion, and 

subjecting it to inflexible rules; extending the clominion. 

of justice and reason/and' gradually contracting, Vitnin 

the narrowest possible limits the domain of brutal force 

find aibitrary will/ " . . * * * 

Furthermore, 0 let it be considered 'Tfith what difficulties 

law undertake^ to cope :■*—to deal with those winy can, and 

those whp cann6t, comprehend its scope and object: 

with the virtuous, and the vicious; the. Godly, the Godless; 

% 

tthe obedient, the disobedient; the covetous, the generous; 
the gentle, tin ferocious; the honest, the dishonest; the 
.jforbeaHng, the exacting; the base, the noble; 'the igno¬ 
rant/the wise; the rich, the poor. To deal, moreover, 
with all these diversified dispositions, these modifications 
of humanity, authoritatively, and evenly: neither unduly 
extending, nor restraining, freedorfi of action. 4 .Its office is, 
In short, 'lo deal, coercively,"with all those in whose breast 
exisfts that interminable contest *betwcCn Liberty and Autho. 
rity, the existence of wliich is attested by*the condition oi 
legislation and jurisprudence. Looked at from this point 
ftf*view. Law and History arc seen as twin-sister sciences, 
efifch deriving an interest from, and reflecting light upon, 
the other; o¥ which a striking instance is afforded towards 
the’ close of this epitome of the laws of England.* It may 
with truth be said, moreover, that those particulai laws 
have* fb« fc deal with a people signally sensitive and 
exacting in respect of their rights, but withal resolute, 
frank, and generous; of inflexible determination; of 
boundless daring and resource; but still characterised by 
attachment to their institutions, love of justice, reverence 

* 


* Post , pp. 68G-L-683, note. 
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for religion, and a* desire. hackfid by sublime and systematic 
efljprts^ to diffuse Christianity throughout the whole earth. 

Cutely the l^ws of such*a people are# worthy o| being 
studiedly strangers,-with respect antj interest, but bj that 
people* themsclvos, with deep and affectionate attention, 
in*order to comprehend their scqpe, and enter into their 
spirit; to*j)ay them a hfearty anS Enlightened obedience; 
an<i appreciate # the necessity or danger, alike of altejihg 
theto, or retaining them unaltered. Sir William Slack- 
stone, nevertheless, at the very opening of his Qommen-* 
tauies, * declares .that ‘ the Science of dlffe Laws and 
Constitution of m our country, ; is. a. species of knowledge in* 
which the gentlemen of England hav£ been more remark¬ 
ably deficient than those of all Europe beside/ This was 
a severe Reproach, but rtot now, it is to ■ be hoped, so just 
as when uttered; and if Jhat hope well foftnded, the ■ 
result lias been greatly due jjp himself; £or the publication 
^f his far-famed Commentaries, markcf*a •new era in the 
styidy of English Jurisprudence. One of bis most stern and 
unrelenting erifics, hinjself a jurist f of great emiiferifce, yet^ 
with views fundamentally opposed to those of Blackstdne, 
was constrained thus to speak .of tin? style jji which th*e 
Commentaries were written. ‘ He it is, who first .of all 
institutional writers, has taught jurisprudence to ^peak the 
language of the scholar and the gentleman; put a polish 
upon that tugged science; cleansed her from theeflust and 
cobwebs of the office, and decked her out to advantage from 
the toilette of classic erudition*; enlivened her with meta- 

m ' 

* Post , p. 4, Chap. II. 

t Bentham > Fragment on Government, Fref. mix. (published a.d 
1776.) 
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phers and allusions, and seftt' her abroad, in some measure 
to instruct, and in* still greater measure to entertain^ the 
most miscellaneous, and even the most fastidious societies. 
The merit to “which, as much perhaps ’as any, this work 
stands indebted for its reputation, is,-.the enchanting 
harmoify of its members/ In the vivid* figurative language, 
again,of Lord Avonmore,' He it Was that first gave the Law 

tffe air of- a science. He found it a skeleton, and clothed it 

*, \ 

with iife, colour, and complexion. He embraced ““the 
t c cold statue, and by his touch it grew into youth, health, 
and beauty/* 5 ' *• 

n Thfcse eulogies are just. The language of ilackstone 

l t 

is equally pure, elegant, and forcible; his arrange¬ 
ment, for which, however, he was greatly indebted* to 
Sir Matthew Hale, is lucid and' felicitous; and as an 

j 1 

*' elementary expositor, he may perhaps be -said to be 
unrivalled. ''To me/ said,’in the year 1825, his learned 
and accomplished editor, Mr; Justice. Coleridge, ' tl,i 
Commentaries appear in the light of a national property, 
which*all should be anxious to improve to the uttermost, 
and which no one with proper feeling, will meddle with 
inconsifferately. It is easy to point out their faults; but it 
requires, perhaps, the study necessarily imposed upon an 
editor, to understand the whole extent of praise to which 
the author is entitled. His materials should be seen in 

r 

their crtrle and scattered state; the controversies'examined, 
of which the sense only is shortly given; what he has 
rejected, what he has foreborne to say, should be noted, 
before his learning, judgment, taste, and, .above all, his 
total want of self-display, can be justly appreciated/ This 
Js discriminating and high praise, in which those most 
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thoroughly acquainted with thfc Commentaries, will be*the 
rcgcfiest to concur. * • 

these Commentaries introduced lhrge glasses of society to 
a "knowledge of the laws of their country, as to a terra incog - 
nit a* of which it gave them so attractive an account, find 
fuH and accurate *a chart, as to render ignorance aniindiffer- 
efteo any longer, inexorable. ftllbir autfioi professed to 
supply such knowledge, however, for only the upper classrt of 
society ; for the pobility, gentlemen of independent estates 
and fortune, members of the legislature, ayd of the learned 
}jsofessi<ftis—these last, moreover, being spdften of as ' per¬ 
sons of inferky rank; * while .all others appear summarily 
dismissed, as 'faersbns of inferior condition, w ho have neither 
time nor capacity to enlarge their view’s‘beyond that con-* 
trnctod.sphcrp in which they arc appointed to move/ * 
Unless by'Vheae, he intended to designate none Jlut the very, 
humblest members of society,* he altogether * omitted from 
^consideration the. gre^t «niddle classes^ whose subsequent 
.growth in intelligence, power, ayd impgijance has operated 
a silent revolution. .The topics which he selected*to show 
the necessity of a competent degree of legal knowttedge, 
were equally-applicable to the. middle classes of* even that 
day,—merchants, manufacturers, tradesmen, shop-keepers, 
and artizans. Such considerations, however* tell with 
t enfold force in the case of the middle classes of our dav. 

w 

In tlieif hartds is now r a large proportion of the property 
of the country; they have to acquire and alien it, by 
. contract, or by will; and surely thereby acquire an interest, 
in know’ing.sometlifng of at least such branches of the law 
as may enable them to act in doing so, with saffty.—From 

* 1 BA. Com., I, 7. 
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the jniddle classes, are selected those juries to whom are 
entrusted,, our properties, liberties, reputations, and even 
lives,; but above alj, they are now largely entrusted with the 
power of self-government, and become tlie depositories of 
vast political power, through the recent remodelling and 
extension of our municipal and parliamentary systems; a*fd 
the humbler classes are-also raised in the social scale, by 

«J - - 


the.wide diffusion of education. As for* our criminal lajv, 

' affecting all alike, some acquaintance with its leading 
doctrines the Commentator, himself, properly declares * to 
'be ' of the utmost importance to every individual in the 
State; ^ince no rank or elevation in r life, no uprightness 
of heart, no prudence tar circumspection of conduct, should 
tempt a man to conclude that he may not, at some time or 

other, be deeply interested in such knowledge/ A mo- 

» 

mentis cool reflection on the utter instability-of human 
aff&irs and* the numberless unforeseen events which a day 
may * bring forth, «will be sufficient c to «guard, any man ^ 
against a delusion of this kind. «* 1 « 

All these constitute unanswerable reasons for desiring to* 
see ‘ hw b made, in the present day, pomlar,: tliat is, 
acoessible, c intelligible, and interesting to the mass of 
‘society.* It affects, as it ever 'must, every man, woman, 
and chifd, whether sensible of it or not, directly and per¬ 
sonally, by conferring or abridging some right,imposing some 
obligatioii^or subjecting to some penalty. The establish¬ 
ment of local courts, for instance, brings law home to every 
man's door, as applicable to the transactions of every day 


*J>ost, p. 575, Chap. LX. The Cbmmentator is adopting the language • 
of Sir Michael Foster (Preface to his Jteports p. xxiv.) whom he justly 
tyles a very great master of the crown law. 

e J * 1 
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life, anq Dusine^ involving’even tjie smallest amount of 
p^ope^ty i and this facil^y of enforcing, or resisting, claims 
suggests of itself J;he advantage of Esquiring, sojne. general 
notion jA legal rights* and liabilities.—Thus^very consider¬ 
ation* of individual and*privatt, and of the public jiVberest, 
the? administration of justice, an£ the exercise of "political 
pftwer anjl of stilf-goverrilncnt, concifrs to^slioW the necessity 
and advantage of the people at large becoming acquainted 
with the nature of those laws and institutions under*which 
they arc # living, as members of a free Christian State. 
But hovf greatly js that necessity enlnfnced^n an age of 
such interference with those laws and institutions? as i; 
evidenced by every page in this volume;—changes, some 
of which may directly and personally, though very un¬ 
expectedly, allect an individual in any station of society, 
unaware, plough he migljt, with moderate exertion, havc^ 
become so, of the existence qf those whiqli have afecteddiis 
^wn private or public-illations. •• • 

. Afliethsr thbse, elfhnges prove, to be. for good or for 
evil, every man is a party to fcbem, who, by exercising his 
parliamentary Ifcnchise, seftds a representative iflto*the 
House of Commons, to jnake/on withstand, thpse changes: 
and if "such be the responsibility of the elector, what must 
be that of the elected ? What sliall excuse his* temerity, 
wickedness, and folly, in presuming to take part in altering 
laws and Institutions, of the nature of which he •fs utterly 
ignorant, but with which are bound up the welfare of the 
whole country, and the interests of our posterity! How 
can such an Qne venftire to change, or resist change ? I^e 
p'lfts the hand of an Uzza to the ark* of our liberties. 

* 1 ChnJL, xiii. 10. 
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To protect us" against a perilous tendency to blind and 

indiscriminate change; against an inclination to change for 

the Sake of changing/unsettling equally meii's fninds, and 

our institutions, innovation at length rushing Ibadlong 

into revolution; it is requisite that the 1 •true scope and 

character of these institutions should be're ally and distinctly 

understood, by those who desire, and those who depre- 
% * 

cate,, .thosfe who effect and those who resis f alterations' in 

them;'that our great landmarks be * kept ever in sight; 

.that we 'walk in the light of the Constitution;’ cherishing 

as ardent a loyally fo the crown, as watchful love for foe 

• 

liberty of the subject; persuaded that each is the bulwark 

of the other, and that our institutions are adjusted, with 

an exquisite and complex nicety of arrangement, to the 

preservation of both: that adjustment having tinted the 

’ hjghest intellect, and cost the richest blood, of those 

who have gone before us. It ought, to be remembered, 

moreover, that no'great change* ecu be effected, without 

sooner or later necessitating others, the effect of which 

map' he far other than co’dd have been desired, had 

it been foreseen. 'In politics/ I)r. Pald^ well observes, 

'the most important and permanent effects have for the 

most part been incidental and unforeseen: a proposition 

inculcated for the sake of the caution which teaches, that 
« 

changes ought not be adventured upon without a compre¬ 
hensive discernment of the consequences,—without a know¬ 
ledge as well of the remote tendency, as of the immediate 
design. Incidental, distant, and unthouglit-of evils or 
advantages, frequently exceed the good that r is designed, or 
the mischief that is foreseen.—A sober comparison of the 
Constitution under which we live, not with models of 
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speculative perfection, but* witlf the actual chance of getting 
a .better, will generate a poetical disposition equally* re¬ 
moved from that puerile SdmiratieA^ of* present establish- 
nTents^yrhich sees no fault" and can endure no change; 
and lliat distempered sensibility which is alive. t$ pef- 
cf^tions of inconveniency only, and is too*impatient*of being 
delivered* frouf the uneasiness wnifch it feels, to compute 
either the peri^ or expense, of the remedy/ * These wise, 
arid practical cautious are peculiarly apposite to the Semper 
and circumstances of the times; when it is.rightly felt to bS 
the duty* of enlightened statesmanship, mot ttf shrink from a 
proposed change, merely because of its startling boldness, 
but to consider the effect of others, Already accomplished, 
and which have rendered necessary that meditated. But 
how ciyi that consideration be* of the least avail, unless 
founded # , t>n •accurate and estensivft*knowledge? The 
necessity of these, reflectioiis is but too frequently• attested* 
•by the staJtp of our statute book, ev«8 if regard be* had 
Jo- (Tnly tke metnner df ouj legislation: tlje, obscure wording, 
Sind inconsistent enactments qf winch, tax judicial aCuteness 
in vain. ¥e %ay in this* respect, as in many others,*take 
a lesson from -the ancient Ebmans; who cultivated leg’s- 
lation* as a science, with so much care and refinement, that 
they had laws to instruct them how to make bwrs.t The 
mention of that illustrious people, may remind us of another 
point in*which it wfcre well if w r e resembled tliefti,—their 
care to familiarise youth with the elements of their laws. 

* Moral and Political Philosophy, Book VI., Chap. VII. 

+ The Lex fycinia, Lfx Ebuiia, Lex CaciUa, and Lex Didia, provided 
checks, that the law should not unintentionally contain afly particular 
personal privileges, or weaken the force of former laws, or be crowded with 
multifarious matter. Gravina, Lila I., c. xxix. 1 Kent Com., 238, note(a^ 
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TJhe very children were made, from their earliest years, 

a @ ^ ® ^ 4>5 ^ 

fanliliar with the Amxims and formula of laws, as our 
children, in these u late;* an<f mbre enlightened ages, with 
nursery ihymes. Cicero says to his brother, 'from the 
time of our boyhood, we learnt "If a man sue youaPlaw” 
(Si in Jus vocat) and other laws of' Jnat kind, by rotV 
And again—'You know what follows: for when we >vere 
boys, we learnt the Twelve Tables like a familiar rhynje.’ 
11 And ’ was the office of the higher class of Romans, ‘to 

i 

expound, to their clients, the application, and interpretation 
*of the laws.* Z?ut how is this with Englishmen ? How mq^y 
of the,vouth of even our nobility or gentry, though perhaps 
promising scholars at our most distinguished public schools, 
know a single line of any of the three great fundamental 
Acts, which Lord Chatham boldly designated as the Bible 
t of the Brit ; sli Constitution ?+ What could, one of these 
helves of England answer, to an enquirer, concerning the 

* JL 

Habeas Corpus Act^the Act of Settlement, the Poctrine of 
the Hereditary Right to the Throne,.the Royak Preroga¬ 
tive, the .Constitution of Parliaments, the State of the 
Suffrage; Trial by Jury, the Connection between Church 
and State*, the relation between our Civil and Military laws, 
' and very many other topics which might be mentioned ? 
He may be well versed in mythological and metrical 
mysteries, the niceties of grammatical construction, and 
familiar 1 with ancient history, antiquities, and geography; 
but why should the glorious book df the British Con- 


* Gic. De LI. ii., 4; 25; Elements of Morality, by Dr. Whewell, 
Bofck IV., Ch. VI., § 764. . *' 

t Post , p. 100, Chap. XII. See Creasy on the Constitution (p. 6), a 
recent and excellent performance. 
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stitution, be to him a seaTed *b#ok ? If he.would but open 
its loaves* he woulcffind them richly illuminated by«the good- 
ness ^uid greatness of thoSe who, ft^deit Providence, have 
raised tips country’ to. its present height, and woulcl conjure 
their descendants, especially in these critical times, pot to 
neglect or forget it^sftlemn and glorious teachings. God 
foyffid that anything should induce the higH-^pirited youth 
•of England to undervalue the refining and enriching residts 
of -classical cuMhre, 4> r which if the Opportunity be lost, it 
is gone irrecoverably. That great ornament of # our law* 
and literlture,’ Sir William Blackstone, hpo^left in these 
respects, 3s in others, a bright example for all time; and some 

his career cannot be here inappropriate. 

It is delightful to record, that he was a man of spotless and 
exemplary propriety of conduct, in all the relations of life, 
public and.-private: mftdest, courteous5-*-thougl£ it would 
appear, of a somewhat sensitive dud irritable tenfper&ment,,— 
sincere, philanthropic, apji a true Qfrigtian; upright, 
discreet, ai$ learned as a judge; temperate and vigilant as 

a.senator; as # a country gentleman indefatigable In his 

. • « . § 

attention to lpcal duties and interests. He was zealously asso¬ 
ciated with the .illustrious Howard, in reforming tffe prison 
system of his day. Gaols *wcre Aen shocking scopes of 
debauchery and contamination, to culprits old and young; 
and the immediate result of the exertions of Blackstone 
and Howaid, was the passing, in the year 1779, of Act of 
Parliament Tstat. 19 Geo. III., c. 74) for the establishment 
of penitentiary houses near the metropolis, in order 'to 
delude the criminals frdm their former associates; separate 
those of whom hopes might be entertained from tlfose who 
were desperate; teach* them pseful trades; accustom them , 
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to Jiabits of industry; giwe them religious instruction; 
provjle them with a Recommendation to the world, and the a 
means of obtaining an honest livelihood, after thq expiration 
of the tetai of Sieir imprisomhent/ In bne of his charges 
to a grand jury, 10thus, with cogent eloquence, expatiated 
on the principles, and results of aif improved system, in 
words worthy of being hohourably» associated with his name. 

* f In these houses the convicts arc to be separately con¬ 
fined'during the intervals of their labours^ debarred from 
•all incentives to debauchery; instructed in religion and 
morality ; and* forced to work for the benefit of t#c public. 
Imagination cannot figure to itself a species of punishment 
in Which terror, benevolence, and reformation are more 
1 happily blended together. What can be more dreadful to 
the riotous, the ljbertine, the voluptuous, the idle delin- 
. quent, than solitude, confinement, sobriety, and constant 
•labour ?«« Yet what can be more truly beneficial ? Solitude 
will aft%kcn reflection, confinement will b&uish temptation, 
sobriety will" restore vigour, and labour wijl beget a habii 
of honest industry; while the aid of a religious instruct jr, 
*udfoy implant new principles in his heart, conducing when 
toe date^of his punishment is expired, to both his temporal 
and eternal welfare. Such a piospect as this, is surely well 

t 

worth the trouble of an experiment!' 

Sir William Blackstone was a man of refined taste, of no 
inconsiderable imaginative power, of elegant and extensive 
scholarship, of vigorous understanding; well Versed in the 
doctrines of law, familiar with its history, and as an 
elementary expositor of our laws, chiming and peerless. * 

* He Was bom in Cheapside, on the 10th July, 1723, at the 
house of his father, who was a citizen and silkman. He died 
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several months before the «birtl\ of a son destined to bg so 
distinguished ; and who* was also, bfifere he haj attained 
* hifjtwelfth year, deprived, by death. % of his mother. ^Tliis 
dqpbte bereavcftiewt, apparently so injurious^) his prospects 
in life/lJas attended with consequences quite a different 
character; for Ed immediately received tjirf invaluable and 
uiirtinittiqg .care and attention af ,a maternal uncle, one 
•Mr. ^hofnas Bigg, a surgeon in Londbn, who • gave his 
yodthful orphai* nephew the utmost benefits that edqpation 
could confer. ' When seven years old, he was put to the* 
Charter Iiouse, "admitted on the foundation and* became 
lieffil boys, in his fifteenth year: having conducted lymself 
with such propriety, made such’progress in his studied and 
evinced so much talent, as justified his being sent, at that 


early age, to Oxford, where he was entered a commoner of 
l’cinbroKe foliage. Before he quitted ihool, he obtained a 
gold medal for some verses \m Milton. At OxfoA hjs attefl-* 
tion to classics, logic, and mathematics was unremitting,4mt 
hot gtclusive; fqr at the fiarly age of twenty he hitd completed, 
fq$*his own us<*oiriy, a little treat!* entilfcd “Elements of 
Architecture;” thus darly indicating that inclinationamd* 
faculty fpr efementary exposition, by wh^ph he was afterwards 
so sphyididly distinguished. He* chose the* bar fer his 
profession, and was entered on the 20th lVovemljcr,*1741, 
at the^Middle Temple, where he gave himself to reading 
law; not,^however, without a pang bidding adi^**to*the 
more congenial pursuits of taste and poesy, if we may infer 
as much from some verses which he then wrote, entitled 
0 The Lawyer’s Farewell to his Muse." “Shakespeare," 
he^says pathetically— * • 


Shakespeare! no more thy silvan son 
Nor all the art of fLddison, 
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Pole’s heaven-strung lyrb, nor Wallers ease, 
Nor Milton’s mighty self, must phase ! 
Instead of these, a formal band ' 

Infufs am^coifs arouilfl me stand, 
vmh. sounds uncouth and accents <$ry • * 
^iat majjfl the soul of harmony. 
Eaoh^bdant sage unlocks Jps store, . 9 

OP mystic, dark, discordant l#r%; * 

And points ^th tottering hand sbhe* ways 
r rfiat lead ifte to the thorny maze. * • • • 

Thei%, in a winding close retreat, • 

Is Justice doomed to fix her scat; ^ 

There, fenced by bulwarks of the law 
She keeps the wondering world in awe, ‘ 

Afld there from vulgar sight retired * 

Take Eastern Quegns is much admired. 

Ob let me pierce that secret shade. 

Where dwells tlie*venerable maid ! • 

There humbly mark, with revweht awe, 

The guardian of Britannia’s law; 

Unfold with joy her sacred page 

(The united boast of inan^ an age, ^ 

Where Aixed, though uniform, appeals . *. 

» The wisdom of a thousand years) * 

In that pure spring the bottom view, 
C]p&r, 9 'fleep, and regulfydy tqie, . 

* And other doctrines thence lu^iibe, 

Thah^urk within the sordid scribe : 

Observe how parts # with parts unite 
In one harmonious rule of right, 

See countless wheels distinctly tend, 

, By various law&.to one great end ; 

While might^ Alfred’^piercing soul 
Pervades and regulates the whole. 


Then welcome business, welcome strife, 

Welcome the cares, the thorns of life, 

The visage wan, the pur-blind sight, * 

The toil by day, the lamp by nfght. * 

The tedions forms, the solemn prate, 

The pert dispute, the dull debate, 

The drowsy bench, the babbling ball, ^ 

For thee fair Justice, welcome all t * 

He remained always attache^! to letters ; and some of his 
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notes on Shakespeare^ inserted by*Mr. Stevens* in his edition, 
show *how sensible was Blackstone of tfie beauties oL his 
favourite bard :.but he did well to rtSpct/ qn, tljc jealous 
and* exacting character of the profession which *he was 
entering; for in Ijpglandp a lawyer oughfto regard^gegiius* 
as, indeed, a preeiogs" and glorious gift* from God, but 
frauglit with deiftfl to tin? professional hopes of him who 
perngts himself to be known as its possessor! instead oT 
keeping it, secret 'and guarded, like stolen treasure.—Ik the 
year 1743 Mr. Blackstone was elected inti), and % in the 
ensqjng yeHr admitted actual Fellow of. All Sdfils* College; 
thenceforth residing alternately, at his college, and in 
chambers in the Temple, in order to atteftd the courts. On 
the 12tli June, 1745, he commenced Bachelor of Civil 
Law, and the^ 28th November, 1746| was called to the 
bar, in his tweatv-thiref vear. Being entirely .destitute 
of any pretensions to eloqmjpcc, and ot^a reserved and 
mjj^ainly temperament rjul address, and Sfithout friends or 
connections likely to assist him, he made n<^progress, except 
in living wisdom with each stiyiious year,” which *became 
afterwards to him of such signal use. Obtaining somtflitfle 
offices in the University, he *ooii sjiowed^i peculjpi aptitude 
for business: and in May, 17?9, he was elected Recorder of 
Wallingford, on the resignation of his uncle.* * In the 
ensuing*year he commenced Doctor of Civil Law, # and 
thereby bedhme a member of Convocation; in •‘which 
enlarged sphere of action he made the University sensible 
of his valuable services, in attending sedulously to lier 

interests. 

% 

* Recordercyure, since the Municipal Corporation Act, appointed "by the 
Crown (post, p. 404,) by warrant undtr the Sign Manual. 
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•Seven years ^afterwards, constant but fruitless attendance 

in the Courts of Westminster, drove him back in despair to 

Oxford, where ho resolved to devote himself to academical 
t ' 1 * - • 
life, enlivened with provincial practice at the Bar. Having 

o t ■ 

'previously prepared himself for the undertaking, he now 
commenced the * delivery of lectures, on the Law; v^bich 
immediately became popular, and* were attended bytheneost 

a 

distinguished youth in the University, for whose use he 
had published, a year previously, an "Analysis of the Law'” 
In 1757 he wa$ elected, by the surviving visitors of Michel's 
new Foundation in Queen's College, into that body; and 
unanimously, on the 20111 October, 175S, Vincrian Pro¬ 
fessor, being the first appointed under the recent will of 
Mr. Yiner. He now devoted himself with greater system 
and ardour tliau ever, to the scientific study of the law; and 
his lectures were received with such applause as attracted 
rqyal Notice, * so, that he was desired to read them to 
• George III., \yh6SJ Prince of JValcs. This honour lie was 

• q 

obliged respectfully to. decline, as inconsistent with, due 
attention to his clas^ in the University; but sent copies 
of* the lectures for the Prince, who evinced a graceful 
"consideration. Iiv June, 1759, he bought chambers in the 
Tem\>le, and resumed liis attendance on the courts^at West¬ 
minster, 'resigning his college appointments, but continuing 
to read his lectures, except during the London Law Terms. 
Shortly afterwards he published two small works on legal 
subjects, raising bis reputation as a practical lawyer;.in 
1761, was returned to Parliament for the since dis¬ 
franchised borough of Hindon, in Wiltshire; shortly 
afterwards could afford to decline the office of Chief Justice 
of the Court of Common Pleas, in Ireland; add received, 
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on tlie 6tl* May of that year, a Patent, pf Precedence, fp 
fanh # as. Queen's Counsel. # These well-earned marks of 
distincfton, And his celebrity a^a writer, at length # led 
his acquiflftig such considerable practice.at the.*bar, tha^ on 
the 5th May,"in the year fest mentioned, he ventured, upon 
marfjjng a lady, with whom he livec^in unbroken happiness 
fqr nineteen years, which were, as he declared, “ the haziest 
part GLmy life.” % On the 28th of the ensuing July, he .was 
appointed Principal of *New Inn Hall. In 1763 he "was 
appointed golicitflr-General to the Queen Consort, and 
chosen a'^encher of the Middle ^Temple.* Many incorrect 
and surreptitiously-obtained copies of his lectures having 
got into circulation, ‘in Ireland, he himself, in November, 
1765, in self-defence, printed the first volume of his 
celebrated* Comjpentariesj . the remaining three volumes 
following during the four succeeding years. ,In ^7^66, he, 
resigned liis professorship, and the office of Principal df 
New Inn HaM. In 1763, 'lie was returfted *to Parliament 
for. the bortmgli^ of Westbury, and took; part in the 
debates relating to the. election of John Wilkes, m)iich # 

j & 

led to his bdng attacked by, among others, the author of 
Junius, in terihs of extreme -a^d studied* acrimony. 
His professional reputation was now so high, that in 
1770, he was offered the post of Solicitor-General, on 
the resignation of Mr. Dunning ; hut declined it, feeling 
that his constitution was too feeble for the combined par¬ 
liamentary and professional exertions and fatigues of that 
office. On the 16th February of tliat year, after having 
been offered a sea| on the Bench of the Court of Common 
Pleas, and actually kissing hands on the appointment, 

before the pissing of his patcift, be gave way to the wish of 

. „ «*» •• 
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Mr. Justice Yates *to retire to that Court, from +hc Queen’s 
Bench; pnd Sir William Plackstone was appoipt^d in . his 
stead* and resigned the Recordership of Walhngfol-d: but 
Mr, Justice, Yates dying on the 7tli of the ensning June, 
Mr. .Justice Plackstone was restored to-his original seat in 
the Common Pleas. .. M 

He had now reached his long bighed-for otivm cum' dig- 
n\tflte\ and during the intervals of judicial duty, *vhich 
he discharged sedulously, he enjoydfl, at a .small seat which 
he had purchased at Wallingford, soon after his marriage, 
the luxury of literary leisure and refreshing country occupa¬ 
tion ; and exercised himself with those philanthropic efforts 
to which allusion has already been made. His tenure of 
such enjoyment, however, was not long. His constitu¬ 
tion, never strong, and weakened by severe errly study, 
r suffered ^from diseases aggravated, if not induced, by an 
unhappy disinclination to exercise; and he became a 
martyr to„ geut,» J vertigo, and' a. morbid corpulence. On 
returning to London for the duties of .Hilary Term, in the 
year, 1780, he was seized with a fresh attack of vertigo, 
inducing a drowsiness and stupor. which baffled medical 
aid; and after tying a some days* insensible, he expired on 
theJ4th February, 1780, at the comparatively early age of 
fifty-seven, universally respected : having given an impulse 
to tjie study of the laws of his country, such as they had 

never known before, and continues to this day. He was 

* - 

buried, according to his direction, in a vault which he had 
built for his family, in the parish church of St. Peter, 

, Wallingford; and, at his request, his neighbour and friend 
Dr. Barrington, then bishop of LlandaiF, performed the 
funeral service. « 
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Sir William Blackstone was *exact, punctual, and rigidly 
(JecorOlis in his habitsa severe economist of his time* and 
impafiegit wi^h tjiose who *wCre otherwise.# His converse 
was ^cheer^d and instructive; he was firm in# his mend- 
ships, of* cfevQted affection to liis family, unostentatiously 
char^able to the poo^ hnd a zealous yet tolerant member 
of the*()hureh of JEngland. • Timid Snd shy mills manners, 
and short-sightedness occasioning a contraction of the brow* 
which gave him ah air of sternness, he was often regarded 
as not of an amialjje temper; but this was, unmerited 
imputation f (says one who had Jtnown him “ for he 
had a liearf kind and benevolent as ever man possessed.” 
His countenance, if we may judge from* pictures, was not 
uncomely, and wore a thoughtful, grave, judicial expression. 

Such was, personally, Sir William Blackstone, — such 
his character.- .an^ career • and the contemplation tif them 
cannot fail to prove interesting and instructive to tli$' 
stiNlent,—to $11 who va^ue superior powgfij virtuously and 
successfully greeted to# tlie service of one's country, and 
especially in expounding, illustrating,*and rendering*attrac- 
five the study, of her laws. To overvalue, however, ts at* 
least as wrong as. to undervalue,* these far-famed Cofhmen- 
tarics, as* they were left by •their ffiithor. It would be 
difficult to number the multitude of persons, especially 
members of the legal profession, whom they have laid 
under incalculable obligations, as leading them tliroiigfi the 
rugged fastnesses, and Cutting for them, through fhe thorny 
thickets, of jurisprudence, a straight path, even bordered 
with flowers to # deliglit*the eye in passing; but too much 
must not be expected of a work, which there is no e^denee 
that he contemplated becoming one of authority. He takes 
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c§re, on the cbntrary, to repeat, emphatically, at the close 
df the jCommentsCnes, that they here “ rudiments originally 
cqjnpiled for th§ use of students':” * and though '^ufcli an 
admirable compilation was r never presented to the English 

* student before, it has its faulty often .of execution, and 
somelam.es of tone, which it has b£efi diffidently attempted 
to cprrect, ili the Epitome now .presented <to* the reader.. 

*r When Blackstone commenced his noble undertaking, he 
‘ had*' scarcely attained his thirty-^fth year, and did not 
possess the matured and masterly knowledge which lie 
had acquii.?4 before its close. The earlier portions 
are, pervaded by what may perhaps be considered an 
undue courtliness of strain; which, however, may be 
explained by his laudable anxiety to enlist those higher 
classes of society* to which his auditors principally belonged, 
in favour of the. Object to which he had 'so disinterestedly 

* devoted \rimfcelf, of re-establishing in the University, the 
study of the Common Law. It was these earlier tor- 
tions, also,—touching^ gracefully, .but not glways, it is 
feared,, satisfactorily,«on many moot points of ethics and 
•political law,—which principally excited the acrimonious 

* criticisms of wkiqji he complained in the. Postscript to the 
Preface, and particularly thfose of Jeremy Bentham. It 
would appear as if Blackstone had here rather hastily 
adopted some portions of the commencement of the “ Esprit 
dfcs !fegis ” of Montesquieu; and has fallen into the use 
of expressions at variance with ths more exact and con¬ 
sistent nomenclature of modem jurisprudence, besides 
apparently sanctioning views which he would have repu- 

L diated: Various portions of the Commentaries are more- 


* Po*t p. 656. 
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over pervaded tpjjkme of* optimism, whicn # has been ofl^ii 
.and strongly b^pppl to,*as not consistent with reajify/ add 
therefore calcaUp^bb mislead tlie learner and also, aisled 
by*tlie waiter's ‘vame and fascinating style, "prevent 
improVfcmep|& bp s#ms to have been himself prom* 

th^first atfi&j/lp fij/his original edition he speaks thus 
— i This is Ifafo spirit of* our constitution.* Not j^hat I 4 
assort that it is/ in fact, quite so perfect* as I have he»e-* 
endeavoured to describe it*H‘ In one of his later editions,' 
apparently as if pressed by%fe animadversions which he had 4 
called foHh, he appended the fallowing .nofce^to the word 
“ perfect": ”— f The candid and intelligent reader will#pply 
this observation to. many other parts •of the work before* 


him; wherein the constitution of our laws and government 
is represented as approaching nearly t<? perfection; with¬ 
out descending°to the invidious task of, pointing out such 
deviations and corruptions, as length of ti&c, and. a loofe 1 
sllate of national morals, l\pve too greajja tendency to pro¬ 
duced Tl]£ incurvations of practice are then the most 
notorious, wliefi compared with the rectitude of the rule; 

. and to elucidate the clearness of the spring, conveys*the* 
strongest satire on those who* have polluted, or destroyed 
it/ * *This is elegantly expressed? but appears ingenious, 
witholt being satisfactory. Its apologetic character is 
evident; and may warrant the opinion that if he had 
had the opportunity, he would have re-cast man^ portions 
of his Commentaries, on finding the objections made to 
them, as based on a system of optimism. 'This cele¬ 
brated production/ has been said, ' must be regarded 
not so much as a philosophical investigation •'into tSe 


* 1 Comi% 172, note (»). 
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grounds and /merits of the lEngli^J&r aqd consti¬ 
tution, *as an elegant expositiondefence t of an 
existing .systems Whatever* he instituted, it 

was his purpose to support and eulogise ;ai£j conse- 
^querjtlj^ we are rather made ^cquainte^^tf the * ‘ legal 
reasons' of what is established, tfigp. ’ifi&trifeted in <he 
general principles of'national legislation. ® Thill mode* of 
Seating* the subject may be,-in somQ degree, useful^ by 
conveying a due notion of it^igxouads t on which govern¬ 
ments and u$ige have proceeded, but will do little to 
advance the "mind*of a nation, and often a greSt deal to 
nurture prejudices and impede amelioration/ It should, 
however, be remembered, in justice to Blackstone, that the 
tone of feeling and opinion of his day, was at variance with 
that of ours; that jie prepared his*Commentaries, not as a 
set institutional work, but, bond fide, as lectures to a class 
in,a University; and afterwards published them, as we have 

seeh, and as he.stiffed at the time, simply in defence of his 

< 

reputation against piracy. There a«3 maiijr traces iii the 
Commentaries, of Iris Mving. in successive editions, striven 
t(J profit by strictures, however unfriendly; and in addition 
to this, he put in the general plea or salvo, which lias been 
just laid before the re&der. It would, however,‘be the 
height of* injustice to this eminent man, to lose ^ht of 
the many indications he ( has given us, though with ciiara<£ 
terigtic ^diffidence, of a humane and enlightened spirit, 
beaming, faintly but steadily, through* the thick mists of 
intolerance, cruelty, and mistaken policy, which subsequent 
times have gone so far to dispel. c 

C v * 

It is considered that the proper method of preparing for 
the public such a work as thq present, is to conceive, if 
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possible, Jiow Sir yilliam Blatkstone # would now look* at 

t the Edifice of our laws and constitution, after a century's 

legislation,, giving. liim credit for beingf hipaself imbued 

with the .spirit of *an Age entitled to be regarded as one of 

progress and enlightenment. It has been endeavQUied to" 

do*this in the present* volume; which may be regarded as 
• # 
a sfrxppsiS of tour laws &rid constitution, as they stand in 

the^^ear 1855. M^>re is not to be expected; but to effect 

as much lias b£en faithfully attempted. It may futm a^ 

companion volume to the original Commentaries , a$ left by 

Sir m JFiUiirn Blacks lone, which pught to* find £ place in the 

library o£ every statesman, lawyer, and gentleman, for 

century to come; *not as a matter 8f mere antiquarian 

interest, but of high legal and historical value. Tor 

many yqprs, rights must* be determined,- by our courts, in 

conformity «witj rules of law which have been’changed, 

^ m 0 #4 

but not with retrospective pffect; and .the student and 
practitioner .would. feel # swiously at aijosg, if the lucii 
pagei? of Blackstone were not at hi* comiqpnd. When the 
ilkfstrious contemporary of Ijjackstone, Lord Maifsfield, 

• was asked to.point out the books proper for the pcnfeaP o’f 
a student of the law, that grfcat man bore t^ps emphatic" 
testimorfy to the value of \he Commentaries :— c Till of 
late I cbuld never, with any satisfaction to myself, answer 
tlfet question; but since the publication of Mr. Black- 
stone's Co&mentaries, I can never be at a loss. •tfhere, 
your sou will find analytical reasoning, diffused in a pleasing 
and perspicuous style. There, he may imbibe imperceptibly 
the first principles on which our excellent laws are founded;^ 
ancK there, he may become acquainted with an lincouth, 
crabbed author, Coke upon Lyttelton, who has disappointed 
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many a tyro, bjift who cannot fail to please in a modern 
drfess'/ ^ * 

TJifi Commentaries continue *to \>e cited inwall ,onr Qourts 
with deference and respect ,' and qre hften referred to 
in Parliament,* and by public waters. ^Whatever/there¬ 
fore, bo the merit and value, and the^ are great, of l$er 
editions fully annotated 1 , in conformity with-the st^te of 
'^efae law at the dates of their respective publication; on<j of 
the original un-annotated + editions, smiclf may at present 
.'be obtained at the cost of a few shillings, t is recommended 
to even the ky reader, buWery strongly to the student of 
the law. Let him beware of*, what he slights ana stigma¬ 
tises as obsolete law: that which may still have potent 
vitality, or at all events illustrate that by which it has 
been superseded. .It is with these* views, that in the volume 
now submitted tojthe public, reference is at the head 

* of the chapter^, to those portions of the text of Blackstone, 
dkr which they ah,;, founded. JTliose chapters, moreover, 
are designedly short; but it is not to be supposed that 
they are not prfcgnanfcwith matter* sedulously condensed, 

* {Cud entitled to deliberate consideration. 

i 

* In tlfis work mgy be seen, it is hoped, faithfully deli¬ 
neated, the carefully dtfined delations between,—the Sove¬ 
reign and the Subject; between the Church and the State; 
the Established Church, and those forms of religion h^d 
bypei^pns who do not join in her communion,-,-Dissenters, 
Jews, and Roman Catholics; the k naturc of the union 

between the Protestant Church, and the State; of the 

% 

i 

* , * Holliday’s Life of Mansfield, p.*89. 

+ Stress is laid on this word, for the obvious reason, that annotation, 
based on non-existent law, is delusivg, and therefore dangerous. 
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United Church'of England and Ireland /of the Churgh of 
ScotlanS; of the Legislative, Judicial, and J?x6ciftive 
T5feprtmqpts # of the Sfatff; of the relations between the 
Civil, Naval, ancKMilitary Estates. These may b8 regarded 
as th'e 'oitfJANXSATiON pf our complex Co'nstitutioiJ,—the 
i^achinery, so to s^eftk, by which it work's out its results, 
- 7 r-t]ie presentation and* action t>f» our civil and Religious 
liberties; that happy and noble compromise,.in a wc.d, 
between the aiftagoiist forces of liberty and authority, the 


terms of widely are settled with punctilious precision, and 
indicate! by the words the Constitution^.# Monabchy of 
Englaifd* .• • 

In this is involved a multitude of«topics of the Highest 


interest and moment, with reference to our domestic,' 


colonial, and foreign .economy and relations; and that 
vast bo^r. o£ rules wliicli, affecting £very individual in 
respect of his person aud Ms private^ rights aud dutlcS, 
•may conveniently be # regarded as constituting the body, or 
substaricg, of «tjie I*vw. The elements, or mere rudiments 
.of that law, afle herr laid before 4he reflder in «uch a way 
as to exhibit the eeasons and policy on which tl»s» lt^&l 
rules are founded, which a-man's conscience jfhd under¬ 
standing are concerned in*observfhg. * 

Patriotism, says Lord Bolingbroke, must be founded 
gin great -principles, and supported by great virtues; 
and loyaity, observes the author of Junius, in the 
heart and understanding of an Englishman, a rational 
attachment to the Guardian of the Laws. That, however, 
' is little better than lip loyalty, and that patriotism removed 
Mit a degree'from pretended, which is consistent with 
willing ignorance of the nature and attributes calling either 
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into»existence. t What love Is* that, whjph neither knows, 
nor* cares*- to know, anything about the object of it ?—Tt 
would, however, bfc paying but a poor complijnent to either 
young t or old,«in this great, free, and •enlightened $guntry, 
td importune them to study her laws and institutions. r He 
who is ignorant of them, may rest assured that he knot's 

t j 

nothing of the National Character. * He is ncffc i’dei\tified, ih 
Sympathy or spirit, with those who have gone before us,.and 
stamped the glorious impress of their greatness and virtues 
upon the institutions which they have bequeathed to us. 
We cannot, indeed, afford to indulge ignorance, ij^lhis keen 
and exacting age; when our institutions arc subjected to so 
piercing a scrutiny as they never underwent before, owing to 
the diffusion, among all classes, of knowledge, and political 
power. Every father should enjoin On his son, not only the 
necessity, but vast advantage, of early acquiring a*^powledge 
of*tbe latfb under which he lives; and this alike to promote 
the welfare of his ’country, and.his own advancement, if 
ambitious of obtaining honour and distinction at her hands. 

And &s *for those who Undertake the study of the law as a* 
proressi&n, many and weighty are the reasons for addressing 
tliemselves to it with redoubled energy. Never was it so 
absolutely indispensable, as now, to study law systemati¬ 
cally, and Piaster principles; in order to avoid being over¬ 
whelmed by changes of detail and administration, and°steer* 
throfiglrkhem with safety and comfort. He wh6’ does not 
pursue this course, will find himself tossed about, without 
rudder or compass, on a wild sea of change. 

Let the student reflect also on the'dignity, of the study 
upon wliich he is entering. Even though Providence 
jshould see fit to withhold fron? him the prizes of eartldy 



. INTRODUCTION. liii 

I 

• I * 

distinction, he is invigorating* his intellect by contact toith 
tljc “accumulated intellect and wjsdom of ages, aiyfpurifying 
ancHelevafcingJiis soul, by contemplating* the eternal ^)rin- 
cfyles^ justice, and* Him from whoqi they *emanatei # The 
pangs of disappointment are allayed by jsuch considera¬ 
tions, which dignify even failure. ^ One thus inspired, may 
bS said, $3 it tocre, to bfeathe, in ffeeting time, the •atmos¬ 
phere of eternity, for which his higher nature is being 
fitted, every . (fay, ifiore consciously. He, however, fo$ 
whom a different lot is ordained, will sstudy, .practise,' 
e^spound,® and administer lawj in a high* spirit, treating 
himself, and ijll .with whom lie is concerned, as (foaling 
with a legislation Und jurisprudence essentially Christian. 
He who does not feel thus, and is indifferent to such 
considerations^ is in daifjger of degenerating into an empiric 
and a trimester, or becoming at best a there mercenary jn # 
the service of the law. • * * 

And as for those whe^ispire to the spleadid responsibilities 
of public life, and to* occupy seats in the.Jegislaturc of this 
vast and at present injglity empire, let them ponder well # 
the wise words of Lord Bacon. 

‘ And for matter of policy, or .G overftment, .that learning 
should “rather hurt than enable thereunto, is a thing very 
improbable. We see it is accounted an error to’commit a 
natural body to empiric physicians, which commonly have 
a few plealing receipts, whereupon they are confident and 
adventurous, but know neither the causes of diseases, nor 
the complexions of patients, nor peril of accidents, nor the 
true method »f cures* We see it is a like error to rfly upoij 
advocates or lawyers, which are men only of practice, and 
not grounded in their boohs ; who are many times easily 
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surjJrisegl when matter falletK out ljesidfe- their experience, 
to the prejudice of the cause thpy handle. So by like 
reascfh, it cannot be a matter of doubtful* consequence, 
if States be bianaged by empiric “statesmen n & well 
mingled «with men grounded in learning.-* ' 

And, finally let the yoqth of our higher classes, enter unfin 
• the study of our laws, influenced by the inspiriting exhorta¬ 
tion of the Emperor Justinian, in commending his Inslfci- 
^utes \o the noble youth of his dominions:—‘ Receive, 
then, these our laws, and address yourselves at once to 
the study of Sifem/with cheerful energy; showing your¬ 
selves * r such proficients, that having thoroughly mastered 
them, you may justly cherish the brightest hopes of bearing 
a part in the government of your country, and acquitting 
yourselves, in offices which may be”entrusted to yeu, with 
Jiqnour/f * 

* . * 

• * Advancement*^ Learning, Work*, vol. ii., pp. 16—17. 

+ “SummA itoque fape, efc alacri studio,'haa leges nostras accipite : efc vos- 
metipsos sic eruditos ostendite, xt spes vos pulcherrima foveat, 4 toto lcgithm* 
op ere pertecto, posse etiara nostram^ rempublicam, in partibus ejus vobis 
trodppdi^ gubernari.” Justin, in hroem. Inst, (dated 21st November, 
AiD. 533.) 

r m l 
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[The reader is requested to observe, that those^portions 
of»thc tAt which are enclosed in brac^Sts)—thus [ ], 

—are now matter.- The rest is'that of Sir William l^lack- 
stone; but even then, necessarily varied, front time to 

time, to avoid the retention of expressions and allusions 

• * 

in consistent. w^;h existing law. For th^ satisfaction, how¬ 
ever, of readers wishing t<^ refer to tlje origindV text of 1 * 
the Commefitaries* and.wbo are strongj^xecommended to 
ck^'so, reference is made to thfe corresponding portions 
of it, at the head of every cliajTter that is not entirely 
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ABRIDGED, AND ADAPTED TO THE EXISTING 
lijOty AND CONSTITUTION. 


• CHAPTER I 

CHRISTIAN CHARACTER OF THE LAWS OF ENGLAND. 

[It ought to be ever borne in mind, by those who make, 
who expound, Aho administer, who study* and wh<f obey the 
Daw's of England, that they art3 the Laws bf a Obristiafl 
State : laws based upon Christianity, and throughout, sup¬ 
ported, and*enforced, "by its sublime s&lbtions. In the 
ju/lieial * language of Sir Matthew Halej* * Christianity is 
parcel of the laws of England# an<f therefore, to reproach ( 
, the Christian, religion, is to speak in subversion of The 

[A thousand years ago, King Alfred compiled his Doom-* 
Look, a .little summary of the lawft, which is not lost, as 
Blackstone presently states, t but extant: J and at^heliead 
of it stand the Ten Commandments, followed by many of 
the Mosaic precepts, with the express and solemn sanction 
given them T>y our Saviour, in the Gospel, Think not that I 
am come to destroy the Taw , or the prophets; I am not come 
to destroy , hut to fulfil. § After quoting the Canons of the 

* Taylor’s Case, 1, Yenlris’ Rep., 293. + Pott, p. 44. , 

$ It may be seen, in both Saxon and English, in “ The Ancient Laws and 
Institutes of England,” published by the Record Commissioners, vol. i., 
pp. 45—101. § Matthew v. 17. 
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adbB'tqlical council at Jerusalem,* A lfred refers to the 
Divine commandment, As ye would that men should do to, 
you, do ye also to ihem,f adding,' “ from this one Doom, a man 
may remember that he judge every one righteously; he reed 
•heed 1 i»o other Doom-Book.” A noble and affecting incident 
this, in the history of our laws: which, though since swollen 
into an enormous bulk^nd complexity, and fed from many 
sources, still be$r the same relations to religion, which we 
observe in the rude and simple elements of those law?, in 
the days of our illustrious Alfred. And, indeed, whoever 
will reflect reverently upon the Ten Commandments, so 
devoutly pla ;ed by Alfred at the head of his cod s, will find 
in them a wondrous and awiu^ comprehensiveness, embracing 
. eve^y condition of humanity. Moreover, i 4, is fitting for the 
Christian jurist to meditate, reverently and profoundly, on a 
particular passage X in the New Testament; where we find 
it recorded by the hand of Inspiration, that one of the 
Pharisee j, which was a lawyer , asked the Saviour of Mankind 
* *a question, tempting him ; and saying , Master , which is the 
Great Commandment in the Law ? Jesus said unto him , Thou 
shalt love the T^rd thy God with dll thy heart , and with all 
thy soul , and urijth all thy mind. This is the first and great 
commandment. And the second is like unto it. Thou shalt 

I C ' 

hohe thy neighbour as thyself. On these two commandments, 
* hang ail the law ard the prophets. Prom these two precepts, 
thus‘divinely enunciated, enjoining on us the kre of our 
Mn&er, and the love of our Neighbour, may be deduced the 
entire code of Christian jurisprudence; as has been syste- 
matipally exhibited, by an eminent continental jurist § of the 
last century. To one imbued with this spirit, and realising 
this fact, Law has an authority, a vitality, and a splendour, 
not perceived by him who regards it as a series of merely 
positive and arbitrary enactments, expended upon the limited 
1 and transient scene of action afforded by this life only. 

[The author of The Commentaries, to the leading 

•.Act* xv. 28—29. + Luke vi. 31. J Matt, xxii 85—40. § Dornat. 
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( • 

portions of whicl^ the reader, a centur^ after they were 

written, *s about to he introduced, has,* in the lagt* section 
of* them, an observaticfn .which may yell stand at the 
threshold of this compilation. •* 

*[* D^ftbtless the preservation of Christianity, as a national 
religion, is,* abstracted from its own intrinsic trulm, 6f the 
u^nost consequencg *to the Civil State; which single 
inafa^iee -will •sufficiently demonstrate. The belief of a 
future state of rewards and punishments^ the entertaining 
ju^*id eas of tl^i moyal attributes of the Supreme ‘^eing^ 
and a linn persuasion that He superintends and will finally 
compensate eveby action in human life, all 'fthicb are clearly 
repealed ?n the doctrines, an(i forcibly iribulcated by the 
precepts of our {Saviour, Christ,—these form the # |jrand 
foundation of all Judicial Oaths, which call Crod to witness 
the truth of iactB, known perhaps to Him only, and the 
party attesting. All moral evidence, therefore,—all con¬ 
fidence* in hujian verity^ must be weakened by apostacy, 
and overthrown by total infidelity. Wherefore, all affronter 
to Christianity, or endeavours to depreciate its efficacy in 
those who have qjicc .professed it, are^ijghljr deserving of 
ce^store.’ 0 [T<f which may be addgd the impressive question 
gf* Cicero,* Utiles esse opiniones hasfquis neget, cum ihtelligat 
quam multa jirmcnlurjurejurando ; quanta salutis sihtjkedc? 
rum religiones ; quam rnultos (fy'vini supj^licii metu • a scelene 
revoedrit; quamque sartetd^it socicfas civium inter ipsps, Diis 
immortalibus interpositis, turn judicibus, turn testibus ? If 
such were the language of the wise and eloquent heathen, 
what shouldbe the sentiments of those calling themselves by 
the name if Him who hath brought life and immomtalify to 
light through the gospel , the devout and highly-favoured 
subjects, to use again the sublime language of the ApoBtle,t 
of the King eternal, immortal, invisible, the only wise God, 
unto whom bd honour*and glory for ever and evei /]■. • 

+ 2 Tim. i, 10 ; l Tim. 1, 17. 

* b2 . 


* De LL. II, 7. 



CHAPTER II. 

IMPORTANCE jOP A GENERAL ACQUAINTANCE WITH THE 

LAWS OF ENGLAND. • 

[1 Blackstore’s Commentaries, pp. 4—31.]* 

The science of the laws and constitution of our own 
country, is a species of knowledge in which the gentlemen 
of England have been more remarkably deficient,, than those 
of* all Europe besides. In most of the nations oir the con¬ 
tinent, where the Civil or Imperial law, under different 
modifications is ck*«:6ly interwoven with the municipal laws 
of the land, no gentleman^ or at least lio scholar, thinks his 
education is completed, till he has attended a course or two 
of‘'lectures, upon both the Institutes of Justinian, and the 
local constitutions of his native soil, under the very eminent 
professors that abound in their x several universities* And 
in the northern parts of our own island, where also the 
municipal laws are frequently connected with the civil, it 
is difficult to meet with a person of liberal education, who 
is destitute of a competent knowledge in that science which 
is to he the guardian of his natural rights, and the rule of 
his civil conduct. 

I think it an undeniable position) that a competent 
knowledge of the laws of that society in \iWrieh we live, 


* Future references will be made in the abbreviated form “ Bla. Com.” 
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• • 

is the jproper aijpomplishni eht of gvery* gentleman* and 
scHblar; a highly useful, I had said almost essential, part 
% * liberal # and polife education. And in* this J[ am 
T^arranted by* th*e example of ancient Eqme; •where, as 
CieefcF •informs us, the very boys •were obliged learn 
the Twelve Tbfblqp *bf heart, as a carmen n&essarium, 
at ^indispensable lesson, to imprjpt on their tender minds 
aii ear]y # kno^ledge of the laws and constitution of their 
cqpntry. * . , 

But as the l*ng aiid universal neglect of this study with 
us in England, seems in some degree to call in question tlfe 
truth of^his evident position, let us prpceecj^to demonstrate * 
the‘utility of some general accjhaintance with the municipal 
law of the laipl, by pointing out its ^particular uses .in a£L 
considerable situations of life. 

And, first, to demonstrate the utility of some acquaint-" 
auce with the laws o£ the land, let i)8 only reflect for a 
moment qn the singular frame and polity ofi that land, 
which is* governed by this system of laws ,—\ land # in 
.which political or civil liberty is tlie.yery end and Qpope 
of the constitution. *5hitf liberty, riglftly* understood, con¬ 
sists in tfie power "of doing whatever ^just and equal*] 
laws permit; which is to bp effected only by* a "general 
conformity, of all orders and degrees to those equitable 
rules of actioii, by which the meanest individual is prd- 
tected/rom the insults and oppression of the*greatest. As, 
therefore, every subject is interested in the preservation of 
the laws, it is incumbent upon every man to be acquainted 
with those at least, with which he is immediately coqperaed; 
lest he influr the censure, as well as inconvenience of living 
in society*without Rnowing the obligations under which it 

* Blackstone’s definition is—“liberty consists in the power of dniwg 
'whatever the laws perniifc:” but the words in brackets are added to meet 
th# just stricture of Mr. Justice Coleridge and others,—4hat comia- 
tently with this definition, a slave is free ; for he may do whatever the 
laws permit. But in a free country, the laws should be just and equal, 
and the subject should have take#part in wtwmeing , 
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lay ^ him. [Whatever fore# ducli a remark migfyt have a 

century ago, has been since greatly increased. Education 
has fceen widely diffused, and fftnong the humbler cbi&hs 
of society; wl\p have also bceif invested Tfritli' the important 
trustee the electoral franchise, giving them a vftijje in 
making Ahd altering the laws of ttfeir country :* whence it 
is of griat importance, ajj.ke to them and to the State, that 
they should gain, such insight as tfhey can, iifto* af least the 
elements «f those laws, or a few of their leading feature. 
Jh. addition to this, the establishment of# courts of local 
jurisdiction, in civil cases, down to even the smallest 
* amounts* and^n the most inconsiderable transactions, sug¬ 
gests to those concerned, the prudence ef learning sonfc- 
yrhat ( of the rules of law applicable to the prdinary affairs 
of life, and business.] But those, on* whom Providence 
' has bestowed more abilities and greater 'leisure, cannot be 
excused for ignorance of the Laws* These advantages are 
given them, not for the benefit of tiiemselve#on^y, but also 
•ofi the ppblic; *and yet they cannot, in any scene of life, 
discharge properly‘ f their duty tither to the public or theipj 
selves, without somtf degree of JmoTjiedge in tht> laws. To 
evince this the moye clearly, it may not be amiss 4o descend 
to a feft particulars. * * •. 

•Let «s therefore begin with our gentlemen jof indepen¬ 
dent estates and fortune, the most useful as well as 
considerable body of m#n*in tye nation; whom, gven to 
suppote ignorant in this branch of learning, is treated by 
Mr.. Locke as a strange absurdity. It is their landed 
property, with its long and voluminous train of descents 
and* conveyances, settlements, entails, and incfimbrances, 
that forms the most intricate and exteftsive objeet of legal 
knowledge. The thorough comprehension of these, in all 
. ^ distinctions, is perhaps ^too laborious a task* ’ ’ 
hr any .but a lawyer by profession; yet .still the under¬ 
standing of a few leading principles, relating to estates and 
.conveyancing, may form some* check and guard upon a 
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gentleman’s inferiqp agents, arid preserve fiyn at least from 
gro& and notorious imposition.* ' , * ‘ 

• /Again, the. policy of all laws lias made stale forms 
nqpessary in the Wording ofriast wills and testamehts, and 
more •with regard to their attestation. An iguopapee in 
these must'always Jje of* dangerous consequence t^srich as, 
by* choice or necessity, compile their own testam exits “without 
any technical ifssistance. • Those wl!o have^ Attended, courts 
of justice arc the best witnesses of tfie concision and 
distress that arc^hereby occasioned in families ; and *qf the 
difficulties that arise in discerning the true meaning of thd 
testator, qr sometimes in discovering any bieaning at all: 
soy’that.in the end his estate* may often be vested quite 
contrary to the^e bis enigmatical intentions, because perhaps 
he has omitted one t>r two formal word#, which arc necessary 
to ascertain the sense with indisputable legal precision, or 
has executed his will in tjjic presence of fewer witnesses than 
the law r requites. [Except in desperate emergencies, no 
intelligent layman, however little he may ,have to leav£,, 
ufould think of making a wil 1 * without lejjbl assistance.] - 
But to proceed froir* t prwate concerns, tp. those of a more 
public consideration.* All gentlemen of fortune are, in 
oohsequenee of’ their property^ liable to \e called dpon to 
establish the rights, to estimate the injuries, to weigh*the* 
accusations, and sometimes tet dispose of the liven of thei’t 
fellow-subjects, by serving ^ipon* juries. In this situation 
they have frequently a right to decide, and that upon* their 
oaths, questions of nice importance, in the solution of which 
some legal skill is requisite; especially where tho law and 
the fact, asrit often happens, are intimately blended together. 
And the general incapacity even of our best juries to do 
thiB with any tolerable propriety, has greatly debased their 

^authority: and has unavoidably thrown more power into the 

* 

*' The greatest lawyer living, Lord St. Leonards, (late Lord tlhancellor 
of England), published a very useful little work, entitled "Letters to a Alan 
of Property, on the Sale of Estates.^ 5th Edition, 1329. 
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hands of the j^dges^ to dirfcct, controu^ and evcji reverse 
their Verdicts, than perhaps the constitution intended. * 

But it id not as*a juror only,*thftt the English^ genll/ertfifi 
is called*upon to determine questions o£ ri£ht, and distri¬ 
bute justice to his fellow subjects: *it is principally with 
this drder of men that the commission gf Hie peace is filled. 
And hdVe an ample field is open for dm gentleman to exert 
his talents, by Siamtainfhg good oAler in his tielglibounhobd; 
by punishing the dissolute and idle; by protecting ^;he 
peac^prble and industrious; and, abov%all ,py healing petty 
tlifferences, and preventing vexatious prosecutions. But, 
in ordci* to s^tain these desirable, ends, it is necessary that 
the magistrate "should understand his business; $ud b'qve 
jiot ofily the will, but the power also (unde^ which must be 
included the knowledge), of administering legal and effectual 
justice. Else, when he has mistaken his*authority, through 
passion, through ignorance, or absurdity, he will be the 
object of pontempt from his inferiors, and #f censure from 
•those to whoifi he is accountable for his ^conduct, [lie 
may also subject" himself to oharassing legal proceedings, 
both civil and criminal, instituted # fey those whom he has 
injured by the undue exercise of hi? authority but* both 
the legislature and courts of law, as will 'be shown in -a 
•swboeqfient chapter, extend to a magistrate # erring bond 
fide y without plain wilfiilncs^ or corruption^ every ^possible 
protection that is consi^ent wi^lf justice.] 

Tc* further; most gentlemen of considerable property, 
at some period or other of their lives, are ambitious of 
representing their country in parliament; and those who arc 
ambitiows of receiving so high a trust, would alst* do well to 
remember its nature and importance.* They ate not thus 
honourably distinguished from the rest of their fellow- 
subjects^ merely that they may privilege their persons; that 
they mqy list under party banners; may grata or withhold 
supplies; may vote with or vote against a popular or 
unpopular administration; b^t upon considerations far 
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more interesting ai|d important?. They are* the guardian* of 
the English constitution*; the makers, repealers, anti inter- 
platers of the English l*av(%; delegated to watch', to c^eck, 
an£ to avert 6\efy dangercflis innovation, t*o propose, to 
adopt^eftid to cherish* any solid and well-weighed itfiprove*- 
ment; bound by ever/ tie of nature, of*honoui!, and of 
religion, to transmit that constitution and those laws to 
thdir «po8t6rify ,* amended If possible,\>r at lpast without any 
delegation. And how unbecoming must it appear in a 
member of the <i[egiw\ature to vote for a new law, Who is 
utterly ignorant of the old! what kind of interpretation 
can he be^ enabled to give, who is a stranger to *the text 
upyfn w^jicli he comments! [Every day shows more dis¬ 
tinctly, how greatly the existence and welfare of the iJpitish, 
State, depend upon* the wisdom, moderation, and patriotism 
of the House of Commons. The foregoing passage should 
he written on the heart ef every member of it.] 

What is sai(> of our gelitlemen in general, and the pro¬ 
priety of their application to tl*e study of tbc laws,of their* 
epuntry, will hold equally strong or ptill stronger \ylth 
regard to the nobility - !; of this realm*except, only in the 
article of serving uplbn juries. But*, instead of this, they 
haVe several peculiar province^ of far greater conse'quence 
and concern; being not only by birth hereditary counseJLoIre' 
of the qrowu, and judges, upon their hqnour,of the lives of* 
their brpther-peers, but alstfc arbiters of the property of all 
their fellow-subjects, and that in the last resort. Iif this)’ 
their judicial capacity, they are hound to decide the nicest 
and most critical points of the law'; to examine and yorrect 
such errors*as have escaped the most experienced*sages of 
the profession, the lord chancellor and the judges of the courts 
of law and equity. Their sentence is final, decisive, irrevo¬ 
cable ; no appeal, no ^correction, not even a revie\y can be 

, * . . » 

* One of the Constitutions of King Alfred expressly required that his 

. nobility should he instructed in the laws. See Mr. Macqueen’s admirable 
“ Practice of the House of Lords an£ Privy Council, ” p. 2, note b. 
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had; and to th#ir determination, whatever it he, all the infe- 
riftr courts of justice must conform, otherwise the rftle of^ 
property frould no longer lie mfifobm and steady. [IJJutlgb 
this be ^theoretically true, ilf is not scf* in" practice. Jhe 
judicial duties *of the Lords are almost invariably devolved 
upon judicial • Peers—those wh(f fill, or' have filled, the 
highest judicial offices ii^the kingdom# In strictness, a lay- 
peer may certainly votb m the adjudication bf*a tpiestioh of 
law; but. such an exercise of his right is prudently wajyed, 
in fiibdem times.] • ^ 

9 The Roman pandects will furnish ub with a piece of 
historyhot.ij^plicable to our present purpose^ Servius 
Sulpicius, a gentleman of the patrician order, anjl a *6ple- 
bratpcl orator, had occasion to take the option of Quintus 
Mutius Scaivola, then the oracle of the Roman law; but 
for want of some knowledge in that science, could not so 
much as understand even the tgchnical terms which his 
friend wa# obliged to make use *of. TJpo* wljich Mutius 
Scawol^ could*not forbear to upbraid him with this memo¬ 
rable reproof, “ tli|tt it was a shame for a patrician, a nob^- 
man, and az^ oratoz* of causes, to b@*ignerant of that law in 
which he was sp peculiarly concerfied.” This reproach 
made Vf deep an imptessipn on Sulpicius, that he imtne- 
durtely applied himself to the study of the law,; wherein he ( 
•arrived to such a proficiency that he left behind hjm about 
a hundred ffnd fourscore* volumes of his own compiling 
’ifpoif the subject; and became, in the opinion of Cicero, 
a much more complete lawyer than even Mutius Scsevola 
himself! 

I would not be thought to recommend to bur English 
nobility and gentry, to become as greaft lawyers &s Sulpicius; 
though he, together with this character, sustained likewise 
that of an excellent orator, a firm patriot, and a wiser 
•indefatigable senator: but the inference vbfch arises from 
the story is this, that ignorance of the laws of the land 
hath ever been esteemed dishonourable in those wbo are 
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entrusted })y their ejiuqtry to ‘nfaintain, to administer, aid 

to anfend them. * ’ .» * ’ * 

• 

•U6r»will some degree of legal lmowledge.be fouAd in the 
least superfluous tS members* of the learned^ professions. 
The clergy, in particular, besides the common obligations a 
they are under, in* proportion to their rank and forturie, flave 
also«abundant reas6n,considered merely as clergymen} to be 
a&pfainted tvitli inany branches of the*law, which are almost 
peculiar and appropriated to themselves alone. Such are the 
laws relating to advowions, institutions, and inductionsto 
simony and simonmeal contracts ; to uniformity, residence, 
and pluralities : to tithes and other ecclesiastical dutes; to 
marj’ihges^; [to Commissions under the Church Discipline 
Act] ; and to a variety of other subjects consigued to* the 
care of their order, by the provisions of ^particular statutes. 
To understand these aright, to discern what is warranted 
or enjoined, and what is forbidden by law, demands a sort 
of legal apprehension; tfhi£h is no otherwise to be Required 
than by use, and a familiar acquaintance with de gal \yriters., 
[Jty is needless to say that all 'die matters mentioned in this 
paragraph have been, will be shown .in. dup time, the 
subject of svieepmg changes since the days of Blackstone; 
without, however, impairing the force of what ib there 
stated.] , * * * 

For tlye gentlemen of the /acuity of physic, I must 
frankly o^m that I sec no special Tejson why they, in. par¬ 
ticular, should apply themselves to the study of the 
unless in common with other gentlemen, and to complete 
the character of general and extensive knowledge—a cha¬ 
racter wliichtheir profession, beyond others, has remdrlably 
deserved. They will give me leave, however, to suggest, 
that it might frequently he of use to families, upon sudden 
emergencies, if the physician were acquainted with the 
doctrine of ladt wills and testaments, at least 90 iar as 
relates to the formal part of their execution. [Since Black- 1 
stone’s time many legal changes have rendered it incumbent 
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oSl medical genllerqpn to acquire acknowledge of tlie laws. 
They are often called as witnesses on important* occa¬ 
sions, and fill responsible legal t>f£?ces; whiles Fqrensie Medi¬ 
cine, a# it is galled, lias growif into someftiing like a science.] 

# JBbt those* gentlemen who pretend to profe^the civil 
an<f ecclesiastical laws, in the* gpkiftial and maritime 
courts of this kingdoip, are of all men, next to cqnfmon 
lawyers, the* jnost indispensably obliged 6 to apply theftn- 
selves seriously to the study of our municipal laws. » For 
the 'civil and canon laws, considered wpih respect to any 

1 intrinsic obligation, have no force or authority in this king¬ 
dom ; *they^are p.o more binding in Englanjt, than our 
laws are binding at Rome. But as far as the$e foreign 
la^s, on account of some peculiar • propriety, have, in 
some particular cases, and in some particular courts, been 
introduced and allowed by our laws, scf far they oblige, and 
no further ; their authority being wholly founded that 
permission and adoption. In which we ate npt singular in 
•our nations :• for even in Holland, where tfce imperial law is 
fquch cultivated, ,and its decisions are pretty generally fol¬ 
lowed, we are informed by YanSLeetiwen, that it “ receives its 
force from custom and the consent of the people,“either taejtly 
or expressly given: fbr otherwise (he adds) we should* no 
*nfore be bound by this law than by that of the Almaina, 

1 the F&nks, the Sjaxons, thro Goths, the Vandals, und other 
of the ancient national’ ’ Wherefore, in all points in which 

" YhS' different systems depart from each other, the law of the 
land takes place of the law of Borne, whether ancient or 
modprn, imperial or pontifical. And, in' those of our 
-fingliSh courts, wherein a reception has been allowed to 
the civil and canon laws, if either they exceed, the bounds 
of that reception, by extending themselves to other matters 
than fire permitted to them; or % if such courts proceed 

* according to the decisions of those laws, in‘cases wherein it 
is controlled by the law of the land, the common law, in 
either instance, both may, and frequently does, prohibit and 
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annul their proceed jags: and* it will not t)e a sufficient 
excuse* for them to tell the king's courts at Westminster*, 
fhatjiheir practice is warrantjd by the laws,of Justinianor 
Gregory, or is conformable to ■» the decrees of the Bota, or^ 
imperial’ chamber. For which reason* it becomes highly 
necessary for" every civilian and canonist, that -would act 
with .safety as a judge, dr with prudence and reputation as 
an advocate; 1 to know in what cases and how faf the English 
laws have given sanction to the Homan ; in what points the 
latter iire rejected: and where they are both so intermixed 
and blended together as to form certain supplemental parts 
of the common law of England, distinguished 0 ,jjy the? titles 
of the? Maritime, and Ecclesiastical law. The propriety of 
this inquiry the University of' Oxford has for more than 
a century so thoroughly seen, that in her statutes she 
appoints that one of the three questions to be annually 
discifregd^ at the act, by tbp jurist-ineeptors, shall relate to 
the common law y subjoining this reason, “ quia jurjs civilis 
studiosos deoet flaud imperitos esse juris municipalis, et 
different las exteripatriique juris notas hatere?' And the 
statutes of the University of -Cambridge jpeak expressly to 
the saihe effect. 1 ‘ [In both these great Universities are now 
taught the elements of the laws of 1 England, in a More 
efficient and energetic manner than heretofore; aud the 
Inns of Cpurt, in London, are assuming more definitely the 
character ot a central j uritficpl university, by Establishing 
professorships and readerships in the various departments 
of law, and offering substantial inducements to students to 
acquire that proficiency in legal knowledge, which alone can 
justify them in looking for professional success, and entitle 
them to the •confidence of the country in those numerous 
judicial, and gvim-judicial situations, both at home and 
abroad, w hich are now open to those of only a moderate 
length of standing at the bar.] * , 

* Three years' standing is sufficient for the appointment of Bevising 
Barrister! . 
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•It must be /onfessed thht tfie stuc^ of tbe laws is not 
matted .of amusement merely; • for the learner will be 
considerably disappointed, if* he look for entertainment 
jWitkoflt the ^expense of attention: an «jitteiiti 5 n, however, 
not.«greater jffian ip usually bestowed in mastering the 
rudiments of .other sciences, or«somctynes in pursuing a 
favourite recreation, or exercise. Ay1 this attention i^not 
equally necetsary to *6*0 exerted by eveuy -student * upon 
every occasion.* Some branches of the law, as the formal 
process of civil suits, and the subtle distinctions incident 
tT> landed property, which are the m^t -difficult to be 
thoroughly .understood, aro the least wflrth the pains of 
understanding except t» such gentlemen a# intend to 
purffkie the profession. IJp Others I mqy venture*to apply, 
witTi a slight alteration, the words of. Sir* John Forteseue, 
[writing in the time of Henry VI.,] Tyhen first his Boyal 
Pupil determines to engage in this study. “ It wi}* not 
be necessary for* a gentleman,* as such, fo exanfme with 
^ dose application the critical niceties if *flje law. It 
will iully be Sufficient, ayd he may well enough be 
denominated *Ciwyer, if ujide; thp instruction o t a 
master he trace up the principles and grofindj of the law, 
even«to*their oi?ginal*elements. Therefore in a very ah'ort 
period, and with very little labour, he may he sufficiently 
informed in the laws of Ips country, if he will but apply 
his mind, m goocf earnest, to receive and'apprehend them. 
4 ^ though such knowledge as is necessary for a judge, is 
hardly fo be acquired by the lucubrations of twenty years, 
yet with a genius of tolerable perspicuity, that knowledge 
WhicLsis fit for a person of birth or condition, may he 
learned in a single year, without neglecting bis other im¬ 
provements.” 

[To this it may be added, that an example of carefully 
studying the laws which govern this Eighty empire, has been 
recently set to its subjects of every degree, in an illustrious 
quarter.] 
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CHAPTER III. 

. 

LAW IN GENERAL, AND ITS DIFFERENT KINDS. 

* 

• [1 Bla. Com., J?8—43.] 

* i * 

[It is of importance that a right notion should be early 
fixed in the mind, of what constitutes Law, in its strict and 
proper sense. It is a command, addressed by a rational 
supeirCl i£o a rational im'q.ior, to do, or not to do, certain 
acts: and this command signifies the power and purpose 
of the person commanding, to indict an evil dr pain*, if his 
will be disregarded. Being liable to such evil or pain, the 
persog commanded is obliged by the command,^or under a 
duty to obey it; wherefore command' and duty are correlative 
terms. Hence it will be seen, that when the word **law " 
'is applied ^to inanimate matter, or irrational creatures,* 
it is used only figuratively, metaphorically, aijfl by way of 
analogy, more or less faint And rc&ote. Where tbejgjp 
not sufficient intelligence to conceive the purpose ef a law, 
there is not the will on which law can operate, or which 
duty can incite or restrain; and there can be no obedience, 
in the sense with which we are concerned. 

[When people speak of the laws of matter,—as that 

.the movements of lifeless bodies are determined by certain 

“ laws,'*—it is jpeont, anly that such bodies move in* certain 

. 

* As it is by BLackstone, in divers paragraphs ; for which and other 
reasons, those in the text are substituted.—See Austin’s Province of 
Jurisprudence, passim. 
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lAiform modes, through 61S p'leasurtf and appointment of 
God: liut, being lifeless, they are insensible to the sanction 
of law* and incapable of obligation. With ( referfnt& 'to 
ggnimall, agqin, they canno# understand a law, or guide 
, then 1 conduct by a? duly; and their uniformity** "td* action 
is an effect of the Divine pleasifre^ closely resembling the 
uniformity of conduct ^secured by the 'authors of law, in 
those obnoxioijg to its sanction.** * * * • * 

[Laws, in their true sense, and most general ^ivisioij, are 
-jclivuie, and human; that is, laws sett by G-od to his fiuman 
* Shatures, and laws set by those huma£ creatures to one 
anothdk: byjfc the,Divine Author of our faith has distinctly 
declared to us, the awful difference between tbe,sanfc$ions 
by € which divine and human laws, are respectively enforced: 
I say unto yon , my friends , he not afraid of them that Mil 
the body, and after that have no more that they can do. Hut 
I will forewarn you whom ye shqjll fear . Hear HmJfohich 
after JET* hath "kitted, hath powefi to cast into pell. Tea, I 
•say undo you,•Hear Him.f * * * * 

[Again: Laws^re said to proceed from a superior, and to 
bind an inferior ?—the superior,* being he* who has the 
power of inflicjjng evil or pain on*another, end obliging 
him, Vjr fear of it, t<f obey; and the latter, as being liable 
Icfsuch infliction, is therefore the inferior. % 

[Bearing in mipd these •fundamental jjrinci^les, let us 
proceed to ^opsider the laws jvith which we are concerned, 
aSflf which consist] of the rules of human action, or con¬ 
duct ; that is, the precepts by which man, the noblest of 
all sublunary beings, a creature endowed with both reason 
and frflb will, is commanded to make use of tHbse faculties, 
in the general regulation of his behaviour, [fn conformity 
with the will of his Maker.] 


• • 

* By# “ sanction ” is meant that penalty by which, thf law is “ aa^cita ” ‘ 

—guarded or fenced about, and thereby obedience enforced. 

■f* Luke xii., 4, 5. 

See Austin’s Province of Jurisprudence, Led. i. passim.. 
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Man, considered a creatdrt, musfj necessarily be sub¬ 
ject to tbe laws of bis Creator, for he is entirely a depen- 
'deijb being; and, as he defends absolutely upon His M^ker 
for every thing,* it js necessary that he should* in aH'poin^r. 
conform do his Maker’d will. • * j 

This* will 'of hi* Makta* [has usually been] called—the 
Laiy of Nature [-bu$ *may be better designated as the 
Divine* in • contradistinction to {liftman, Jaw.] For as 
God^ when he created matter, and endued it with a 
principle of mobility established certain rules foj*‘ihe- 
perpetual directing of that motion; so, when he created 
man, and endued *him with free will to concfiyjJ; himself in 
all of *life, hew laid down certain immutable laws of 
human nature, whweby that free will is in some degree 
regulated and restrained, and gave him*also the faculty of 
reason to discover the purport of those laws. 

Cff^sidermg the Creator as a being of infinite power 
only, he fras abl# unquestionably to have ^prescribed what¬ 
ever laws h$ pleAed to his creature man, however §evere.* 
But as he is also a being of infinite wisdom, he has laid 
down eternal,, immutably laws of good tend *evij, which he 
had enabled ^uman reason to discover, so for as necessary 
for. Idie conduct ‘ of human actions. * Such among* others 
are these principles; that we should [ourselves live vAv* 
iuously, injure no man, and render to every one hit# due;] 
to which three general precdpjs, IHpjpu redi^fl the whole 
doctrine of law. Juris precept a sunt heec, honeste vivePS, 
ulterum non Iwdere , swum cuique tribucre* 

• # 

* Savigny, in eommenting on this celebrated passage, [the translation 
of which, in the ^ext, has beep substituted for the inadequate one given by 
Black stone] says, that the first of the three principles * honesti viocrej 
i.e., the maintenance of the moral rectitude of the individual, contains the 
germ of the other two : the former of them, * alterum non laderej having an 
exterior character, i&ill more Visible in the third, ‘ suum cuique tripnere, * 
both of which may be Observed, without reference to the morality of the 
agent. From that, however, spring the observance of all rights due to 
others, and obedience to the grand apostolic precept, honour all men. 
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• t *' \ , 

®But if the dllcovqry of ttefte first principles of^the law of 
nature depended only upon the due exertion of right reason, 

, and could not etherwise be Sbthined than by a 6]}a?V *of 
/^metaphysical, disquisitions, mankind vfcoul'd hare wapted. 
.son^B inducement <to quicken their inquiries ?+and the 
greater part of the world would h$ve» rested content in 
mental indolence, and ignorance, its inseparable companion. 
Ah therefore 1*he Creator is a ‘being, notf ohly of 'infinite 
power and wisdom, but also of infinite goodness, hp has 
ttahein' pleased so to contrive the constitution and frame of 

• mknanity—has so intimately connect^, so inseparably 
interwoven4ihe laws of eternal justice with the happiness of 
each individual, that the fatter cannot #be attained frlgit by 
oh|erving the former; and,* if the f&rner be punctually 
obeyed, it cannot 6ut induce the latter. In consequence of 
which mutual connection of justice and human felicity, he 
has not perplexed the law of mature with a multitude of 
abstract rules and precepts, referring merely ; to the fitness 

• or uu£tness4>f things, as«some have vainly bunnised; but 
Ijas graciously Reduced ther rule of obedience to this ,one 
paternal precept* that man should pursue his own true 
and substantia^, happiness. This te the foundation bf what 
we Salt ethics , or natural few. For the several article* into 

• Which it is branched in our systems, amount to no more 
than demonstrating, that this or that action te^ds to man’s 
real, happfc^s, and jfcherefope* justly concluding that the 

^"performance of it is a part of the law of nature; or, on the 
other hand, that this or that action is destructive of man’s 
rea^ happiness, and therefore that the law of nature 
Ibrbi&s it. [The consequences of human actions, observes 
our great moralist,* being sometimes uncertain, and some¬ 
times remote, it is not possible in many cases for most men, 
nor in all cases for any man, to determine what actions will 
ultimately produce happiness; and therpfcfre it was proper 
that revelation should lay down a rule to be followed in 


,* Dr. Johnson, review of Soame Jtnyna* Enquiry into the Origin of EvU. 
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opposition to appesLances, arid in every, chinge of qii^niip- 
afcancbs; by wbicb we may be # certain to proifiote the 
g&t&raT felicpty, and be set ll-ee from the dhngerous tempta¬ 
tion of doing evil, tliatgood iday come.] » i*F 

This’lttW of nature being coeval wifh mankind, andfdic- 
tated by Go*d himSelf, \b of course superior fh obligation to 
anj*oJ;her. It is binding over all tVe t globe, in, all countries, 
and* at all*time?s; no human laws are of#any validity, if 
contrary to this; and such of them as are valid fieri v$. all 
their force, and nil their authority, mediately or inuec-» 
diatcly from this paginal, [The proposition that no v hu&an 
laws are of “ any validity ” if opposed to the Vffts of nature, 
reqflfcresgreat cnfction in its practical application * for 
it may be very gravely asked, what^ would become of 
society, if every man’s observance of the law, were to 
depend upon his Own notion of its conformity to the 
law of. .God, or inconsistency with it ? Who should draw 
the line, and wfiicre should it be drawn ? Society would 
soon be reduced to anarchy.—^The pasjsagd referred to* 
appears to confound law, as ft ought taJbc, with law as*it 
is: legislation, with* juribprddence. A t>ad law, is yet the 
law, and must be obeyed as such, bht proper effort^ should 

be* ifiade to alter it. In an extreme case, recourse, must 

£ 

jbe had, .as Blaekstone elsewhere remarks, to those 
inherent though Jatent rights of society, .which no climate, 
time, constitution, or contract, ca» ever ^&?troy <J!r jH- 
minish; but as a general rule, every man is bound.to obey 
the existing law of the land, as a moral duty; and, moreover, 
a law should be presumed to be just, and iu conformity#wil^h 
the divine l£w. The proof that it is not, and the conse¬ 
quence .of error, lie on him who chooses to disobey.] 

But in order to apply this law of nature to the particular 
exigences of each individual, it is still necessary to have re¬ 
course to reason, whose office it is to discover, as was before 
observed, what the law of nature directs, in every circumstance 
of life, by considering what method will tend the most effectu- 

a 2 
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ajjy to^jur own 4 ubstontial [and ultimate happineqp. And if 
our reasftn were always, as in our first ancestor befoPe his ( 
transgression, cle&r and perfecf, unruffled by passion*, 
*3Pf)uded*by prejudice, unimpai! , edby disease orintefnperapce, 
the (ask would be pleasant and easy; we should* %itsed no 
other guide than this. But every c tusxl now finds the 
contrary in his own experience; that iris' reason is corrupt, 
and Ms understanding full of igrfbranee and? errdi*. - * 
This has given manifold occasion for the benign ipter- 
Tf^Bmon of divine Providence; whichf in cpmpassion to the 
frafity, the imperfection, and the blindnefS a of human reason, 
hath been pfe^sed, at sundry timeB and in divep maimers, 
to djpeover and enforce its’laws by an immediate ^nd cCjrect 
Revelation. The (Joctrinds thus delwerpd, we call the 
revealed law, and they are to bo’found only in the 
Scriptures. These precepts, when* - revealed, are found 
upon comparison to be really a part of the origina^J^V of 
nature,** as they, tend in all their consequences to man's 
Yelicitjfc, Butf we^are not thence to conclude that the know¬ 
ledge of these truths was attainable by feason, in its present 
corrupted state, sifice we find that/until they Were revealed, 
they were hid/rom the wisdom ol ages. As, then, the 
mora^precepts of thirf law* are indeed of the same original 
wfth those of the law of nature, so their intrinsic^obligatioi^ 
is of e$ual strength and perpetuity. Yet, undoubtedly the 
reve aled lav? 1 ^ of infinitely more authenticity j,han that 
moral system which is framed by ethical writers, and deno¬ 
minated the natural law; because one is the law of nature, 
expressly declared so to be, by God himself; the other is 
only v^hat, by the assistance of human reasob, we imagine 
to be that law. If we could be as Certain of the latter as 

* Bishop Batler shows, with incomparable force ^Udistinctuess, Chris¬ 
tianity to be a republication, and external institution, of natural religion, 
and as* containing an account of a dispensation of things not discoverable 
by reason: that natural religion is the foundation and principal part of 
Christianity, but not in any sense the whole of it. See The Analogy 
qf Religion, Part II., chap, i., on Ae Importance of Christianity. 
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we are of^the forme?, both, would have* an iqual authority; 
but till then, they can never be put in any competition 
together. f , , 

TtJpon ftiese two* foundations, the law of nature* and t^t 
law of *i%Velation, depend all human laws; that is td^Bay, 
no human laws %heu^d*be suffered to cdhtradict these. 
Thtrp are, it is true,* a great number of indifferent points, 
in which both the revealed'law, and the natipral, leave A man 
at hjs^ own liberty, but which are found necessary, for .the 
benefit of society, to *be restrained within certain limits., 
and herein it is ( t|Lat certain laws have theif greatest force 
and efficacy; for, with regard to such .poi^is as are not 
indfc&reijt, humanllaws are only declaratory of, anpl act 
in subordination the former/ To instance in the case 
of murder; this is expressly forbidden by the revealed, and 
demonstrably by tlfe natural law: and from these prohi¬ 
bits ns arises the true unlawfulness of'this crime. Those 
human laws.thiffc annex a punishment *tq it, do aot at all 
increase its moral guilt, or supteradd any frtJsh obligation; ’ 
in\foro conscientice , to abstain’from its p'jrpetration. Nay, 
i! any humaif law should alifow, or enjoin uS, to commit it, 
we are bound to tra&sgress that human ylaw, or ( else we 
must offend both the natural and fhe divine. Bi\t with 
.regard to matters in themselves indifferent, and not cchn- 
manded s*r forbidden by those • superior, laws; the Inferior 
legislature has scope and opportunity to iriJ^ose, and to 
make that action unlawful, which before was not sc^ * 
lint Man being formed for society, is neither capable of 
living alone, nor indeed has the courage to do it. As [^how¬ 
ever, since the dispersion of mankind when assembled on 
the plain of Bhinar, they are no longer] united in one great 
society, they, must necessarily divide into many, and form 
separate states, commonwealths, and nations, entirety inde¬ 
pendent of oacli other, and yet liable to a mutual iuterfcourse. 
Hence arises a third kind of law, to regulate this mutual 
intercourse, called the Law pi Nations; which, as none of 
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thlse states vafil acknowledge a superiority in fhe other, 
cannot lie dictated by any, but depends entirely upoft. the 
fiulqp of natural *law, or upon* mutual compacts, tfqeifaies, 
i4^gues*,Vnd agreements between these several communities; 
in t^e construction, blso, of which compacts, we 4fiive no. 
other rule to sresort to, but the law pf mature, being the 
only one to which all t^e communities ate equally subject; 
and therefore'tl^e civil law justly Observes, thhtgsbtf natubalis 
ratio inter omnes homines constituit , vocaturjus gentium* 

^ [The dignity and importance of*this great branch of 
'jurisprudence, # in the .existing state of ^he world, cannot 
fail to recommend,it to the deep attention of npt only the 
professional law student, Hut of every itobleman gr g&fctle- 
maq animated by liberal views, and a gjeneyous ambition to 
assume stations of "high public trust: * where an ignorance 
of at least the leading doctrines of the law of nations, would 
expose him to great contempt. « 

The law of nations is the offspring of mtdeqa times; for 
themqpt refined states among the ancients, seem to have 
Hhd no idea of thq moral obligations of justice and humanity, 
between nations; *and there was ne such thing in existence 
as international l^w. They considered strangers, «nd enemies, 
as nearly synonymous* terips. We, however, regard states 
4s•Moral Persons, having a public will, capable o£.right and, 
' wrong, *and free to^do eithe*; being merely collections of in¬ 
dividuals, eaA$|gpf whoqp. currieg with him, into the service of 
tK?T community, the same binding law of morality and 
religion, which ought to control his conduct in private life. 
So fay as founded on the principles of natural law, the law 
of nations, as we have seen, is equally binding hi every age, 
and upon all mankind. But the * Christian* nations of 
Europe and America, by their superiority in the arts of 
civilisation, as well as in policy and ^government, and above 
[ all, by the brighter light, the more certain ‘truths, and the 
more definite sanction which Christianity has communicated 
to the ethical jurisprudence t of the ancients, have esta- 
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blished a, law of i&tions peculiar to, thedaselves. THey 
form* together, a community of nations united by»religion, 
nfallners, morals, humanity,%nd science; *as well/as the 
mutual advantages'of commercial intercourse, anc? ‘by the 
habit p? forming alliances and treaties, of winter chaining 
ambassadors, and ?ecogfhising and studying the same 
writers, and systeinsj* of public law.*] 

• , • * • • * • , 

* See Kent’s Commentaries, Part I., sect. If passim. 
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* 

MUNICIPAL LAW. * 

t 

[1 Bla. Com., 44—51.] 

< t % . 

Mttnicipal Law, is the rule by which particular districts, 
communities, or nations are governed; b6ing thus defined, by 
Justinian :—-jus civile, eat quod quiaque sibi populus constituit. 
It is called municipal law,in compliance with dbmmon speech; 

• for, though strictly that expression denotes the** particular 
customs of one single municipium, or free town, yet it may 
with sufficient propriety be applied #o any one state or nation 
which is ( govemef} by the same laws and custom!. 

Municipal law, thus understood, is properly defined to be 
““afrule of civil conduct prescribed by the supreme power in 
*a state, Commanding what is right pnd prohibiting what is 
wrong/* [TlN^propriefry of thij definition, especially of the 
latter members of it, has been frequently questioned, and 
with reason. It suffices, however, in a general way; espe¬ 
cially jus subsequently expounded, to indicate the substance 
of what it professes to define. Perhaps municipal law , 
may be better defined as, a ‘ rule prescribed by the sovereign ' 
power of a state to its subjects, declaring some right, en- ’ 
forcing ( some duty, or prohibiting sqpie act.’J Let us en- 
Meavouf to explain the several properties of municipal law; as 
they arise out of this definition. 

And, first, it is a rule : not ^transient sudden order from 
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a superior^ to, or concerning, a particular peApon; but sonfe- 
thing* permanent, uniform,* and universal. TherefoieV par- 
tiev&r;tict of the legislature to confiscate the goodstof TitiuB, 
or ijp attaint hiln of high treason, does not epter alto the 
idea of* municipal law; ” for the operation of this i^b is 
spent upon Titius' only, and has no relation to the community 
in general; it is rather a sentence £on an individual}, than 
a lattr [for a cdnfmunity]. *But an a£t to declare that the 
crimp of which Titius is accused, shall be deemed high 
treason, has permanency, uniformity, and universality, 'lind 
therefore is properly a rule. It is called a rulo also, to 
distinguish it from advice, or counsel, whiejj, we'are at 
libe^v/ to follow tf- not, as we* see proper, and to ju<fge 
upon tho reasonableness or umfeasonableness of the thing 
advised: whereas ohr obedience to the law, depends not 
upon our approbation, but upon the maker'* will. Counsel, is 
matter of persuasion onl\^ law, of injunction; counsel acts 
upon the willing only, law'upon the unwilling also* 

It is also, calldd a rule, to distinguish it |rora a compact on 
agreement; for a compact is » promise proceeding from us, 
while law is a command 'directed to us. • The lapguage of a 
compafct is, 4‘ I will, c/t will not, do this ; ” that of a law is 
“ th«5u slialt, or shalt not, do it.” It*is true there is dn ob¬ 
ligation which a compact carries with it, equal, in respect of 
conscience, to that of a law; but then.the original of the 
obligation is different. * In compacts, we oiyjfeelves .deter¬ 
mine and promise what Bhall be done, before we are obliged 
to do it: in laws, we are obliged to act, without ourselves 
determining or promising any thing at all. Upon 'these 
accounts law* is defined to bo a rule. • * 

Municipal* law is also a rule of civil conduct. This 
distinguishes municipal law from the natural, and revealed; 
the former of which is the rule of moral conduct, and the 
latter not only* the rule of moral conduct, but also t\e rule 
of faith. These.regard man as a creature, and point out his 
duty to God, to himself, and to his neighbour, considered 
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in* the light offtm individual.’ But miihicipal or civil law. 
[*, whi&lfc. should be'founded on thdse,] regards him alsfo as a 
citizen, afid bound to other duties towards his neijpi6\uir, 
than tbdse of mere nature fmd religion: 'duties which he 
bfta^engaged •in, by enjoying the Benefits of the* common 
union; and which amount to nd mqre* than* that he do 
contribute, on his part, to the subsistence and peace of 
the qpciety. ' • f ' c r c 

It is .likewise a rule prescribed', because a barq re¬ 
solution, confined in the breast of *the legislator, without 
c manifesting itself by some external sigiy can never be pro¬ 
perly a* law. .It is requisite that this resolution be notified 
to the people who are to obey it; but tha*e are varioukimpdes 
of dding so. It may be notified by uiyversal tradition and 
long practice, whiclf suppose a previous publication, and is 
the case of the common law of England* It may be notified 
vivd voce, by offices appointed fqy that purpose, as is done 
with regard to proclamations, and such actseof parliament as 
^re still appointed to be publicly read in cHhrChgs and other 
assemblies. It may, lastly, be notified by writing, or print¬ 
ing; which is now clone with all oiyr acts of jparliament [pro¬ 
clamations, and public instruments]. * Tet, whatever ifiethod 
be adapted, it is incumbent on the promulgators to do it ih the 
mast public and conspicuous manner; not like Caligula, who, 

. according to Dio Cassius, wrote his laws in a very small cha¬ 
racter and bimp t&em^p*on hjgh pillars, the more gffectually 
to ensnare the people.—There is still a more unreasonable 
method Iban this, which is called making of laws ex poet facto; 
when, after an action, indifferent ini tself, is committed, the 
legislator then for the first time declares it tcf have been a 
crime, and inflicts a punishment upon the person who has 
committed it. Here it was impossible that the party could 
foresee that an action, innocent when it was done, should he 
• afterwards converted to guilt by a subsequent law: he* had 
therefore no cause to abstain from it; and all punishment 
for not abstaining, must consequently he cruel and nnjust. 
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[The true^ principle^of jurisprudence is, thiftt as the trfce 
fells, ft should lie : that is,'an act done, should be dealt with 
stri^filX’according to the \h*n existing law: in respect of 
not.pnly the kihd^but the manner, and degree, of^unish- 
ment. • *dEstimat.io prieteriti delicti , es post facto, nunfptdm 
crescit , is a tnaxitn oj the J civil law adopted by Lord Bacon. 
Acta of attainder, in capital, and bills of pains and penalties 
in leaser cases; are violations of this* cardinal principle of 
legislation, which is equally applicable to civil matters: aB in¬ 
dicated, in a statute, by* the words “ from and after the passing 
of this Act.*’] All laws should be therefore made to commence 

J M j 

in futuro , and bet notified before their coqjpenc&ment: 
whi^*ra implied injbhc term prescribed. But when this rule 
has been in the usua tmanner notified, or prescribed, it ia*tjien 
the subject’s business to be thoroughly acquainted therewith; 
for if ignorance of what he might know, were admitted as a 
legitimate excuse, the law|i would be of Ao effect, but might 
always be eluded with impilnity. ^ 

But further ^municipal law is a rule *of civil conduct* 
prescribed by the supreme power in a state. For legisla¬ 
ture, as was before observed, is the greatest act of superiority 
that din be exercised by one being,over another. ere- 

foreit is requisite to the essence of a law, that it 6e inade 
by the supreme power. Sovereignty and legislature aro- 
indeed convertible terms; one cannot subsist without the 

i , | 

other. This, however, renders expedient a brief enquiry, 
which will form the subject of the ensuing chapter, into 
the nature of society; and civil government: the natural 
right, inherent in the sovereignty of a state, wherever that 
sovereignty iftay be lodged, of making and enforcing lawto, 
in the words of our• definition, to “prescribe the rule 
of civil action.” And this may be discovered from the 
very end and institution of civil states. For a State is 
a collective body,..composed of a multitude of individuals, 
united for their safety and convenience, and intending 
to act together as one mam If, therefore, it is to act 
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as One man, j!fc ought to 'act fey one 'uniform yrill. But, 
ihasintieh as political communities are made up of‘many 
natural foersons* each of wbonf has his ( particu^Jr^will 
an<f idcmnatjon, these several wills cannot' by any natural 
ifasdn be joined together, or tempered and disposed into a 
lasting harmony, so as to conBtitifte tgid prodfice that one 
uniform will of the whole. It can Ihgrefore be no otherwise 
produced, thhnby a political uifion; by the ‘colisent Of all 
persons to submit their own private wills to the will of one 
meEft,* or of one or more assemblies, of men, to whom the 
* supreme authority is entrusted: and tins will, of that one 
man, dr assemblage of men, is, in differmt states, according 
to their different constitutions, understood to be, ]a 
t Thus far as to the righr of the supnlme power to make 
laws; but farther,*it is its duty, likewise. For since the 
respective members are bound to conform themselves to the 
will of the State, i#is expedient Ijjiat they receive directions 
from thg state, declaratory of * its will. « But, as it is 
, ^impossible, in so^great a multitude, to gi^e injunctions to 
. every particular man, relative to each particular action it 
is therefore incumbent on the ^ate Ao establish general 
rules^for the jperpetn^l informatics and direction* of all 
persons' in all points,•whether of positive *or negative fluty. 

• And this, iu order that every man may know what to look 

• upon as his own, what a& another’s; what absplute, and 
what.relating duties |re*required*at his hands; what is to 
be esteemed honest, dishonest, or indifferent; what degree 
every man retains of his natural liberty; what he has given 
up as the price of the benefits of society; and after what 
nlanner each person is to moderate the use aJhd exercise of 
those rights which the State assigns him, in order to promote 
and secure the public tranquillity. 

From what has been advanced, the truth of the former 

• branch of our definition is, I trust, si^fidieutly evident; 
that “ municipal law is a law of civil conduct prescribed by 
the supreme power in a state I proceed now to the latter 
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branch of jt; that it is a rule? so prescribed^ “ commanding 
what & right, and prohibiting what is wrong” * ' 

jNSJwi'in ordqr to do this completely, it is first of,all 
necessary that the boundaries tof right and wrqng i/tSr esta¬ 
blished •lAi'd ascertained bylaw. And*when*this is eiifee 
done, it will follow *of,couf sc that it is likewise the business 
of the law, considered, as a rule of givil conduct, to eiiforee 
thesd rights and* to restrain or redress thepe*wrongs* It 
remains, therefore, only to consider in what manner the law 
is said*to ascertain thenboundaries of right and wrong' and 
the methods which it takes to command the one, and prohibit 
the other. k M n 

F-AVtlys purpostf, every laws'fnay be said to consist of 
several parts: one, declaratory; thereby the rights to,be 
observed, and the wrongs to be eschewed, are clearly 
defined and laid down: another, directory; whereby the 
subject is instructed and enjoined to observe those rights, 
and to abstain <Jrrom the Commission of those wrongs: a 
third, remedial /^whereby a method is pqintod out jto re¬ 
cover a man’s private rights, or redress hjp private wrongs ^ 
to which may'be added a fpurlrh, usually ttfrmcd the sanction, 
or vindicatory branch fif the law: whereby it is signified 
what' evil, or penalty, shall be iijcurffed by such as commit 
any public wrongs, and transgress or neglect their duty. • ' 
With regard to the first of tihesc, the declaratory part 
of* the municipal law, this depends ppt so muCh upon tho 
divine law, natural or revealed, as upon the wisdom and 
will of tho human legislator. This doctrine deserves a 
more particular explication. Those rights, then, \yhich 
God has established, and are therefore called ifatural 
rights, such J as life ftnd liberty, need not the aid of 
human laws to be more effectually invested in every man, 
than they are; neither do they receive any additional 
strength, when* declared by tho municipal laws to be 
inviolable. On the contrary, no human legislature has 
power to abridge or destroy Jhem, unless the owner shall 
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kfimself comntfit some act that amounts to a r forfeiture. 
Neither do divine or natural duties, such as, for instance, 
th^ worship of <God, the' maiifteffance of children, 5 n&« the 
like, iffeeive^any stronger sanction from* being also declared 
by«the law of the land to he duties'. The case is*the same 
as to crimes and misdemeanors that ^aro* forbidden by the 
superior laws, and therefore styled* mbla in se, si^ch as 
murder, theft, and perjury; which contract'no additional 
turpitude from being declared unlawful by the inferior 
legislature: for that legislature in aU these cases acts only, 
as was before observed, in subordinatkm to the great law¬ 
giver, ‘fran^nbing and publishing his/precepts. So that, 
upon the whole, the declaratory part or the manjiujpisfclaw, 
hag no force or operation r at all, with regard to actions that 
are naturally and intrinsically right or wrong. 

But, with regard to things in themselves indifferent , the 
case is entirely altered. These bejpome either right or wrong, 
just or ( unjust, duties or misd6meanors, uccqrding as the 
•municipal legislator sees proper, for promoting, the welfare 
of the society, aijd more effectually carrying on the pur¬ 
poses of cjvil- life. Thus our cgmmosi law ‘ has declared, 
that Jbhe goods^ of th^ wife do instantly, upon marriage, 
becofne the property* and e right of the husband; and eur 
•statute law has declared all monopolies a public offence \ 
yet tlaat right, and this ^offence, Have no foundation in 
nature; but are merely ereatgd*by the law, for the purposes 
of civil society. And sometimes, where the thing itself 
has its rise from the law of nature, the particular circum¬ 
stances and mode of doing it become right or wrong, aB 
the Ifftvs of the land shall direct. Thus, fdt instance, in 
civil duties; obedience to superiors is the dbetrine of re¬ 
vealed as well as natural religion: hut who those supe¬ 
riors shall be, and in what circumstances, or to what 
■ degrees they shall be obeyed, it is the prchdnce of human 
laws to determine. And so, as to injuries or crimes, the 
subjects of mala prohibita t it must he left to our own leeis- 
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lature to decide, in what cases"the seizing t$pother’s cattle 
Bhall amount to a trespass/ or to a theft; 'and whore»i$ shall 
be-justifiable action, as 'when a* landlord takes thereby 
way #8 of distress forwent. * , *' 

Thus* (much for the* declaratory pant of the munieijStfl. 
law ; and the director# sttmds much upon the* same footing; 
for £his virtually includes the former, the declaration being 
usually,collected* from the’direction.* The laifr which gays, 

“ Thgu shalt not steal,” implies a declaration that .stealing 
is a crime. And we h%ve seen that, in things naturally' in- ( 
different, the very essence of right and wrong, depends upon 
the direction of the^laws to do, or to omit^ther^, * 

Th 's'randdial pa/t of the law *is so necessary a conse¬ 
quence of the formep two, that laws must be very vague 
and imperfect with Jut it. For in vain would rights be 
declared, in vain directed to be observed, if there were no 
method of recovering aqd asserting those rights, w'hen 
wrongfully withheld, or invhded. This is what we properly 
mean, when w e speak of the protection of t)ie laws. ^jVTien,. 
for, instance, the declaratory piwt of the law has said, “ that 
the field or inheritance, whi-sh belonged 1 to Tit^us’s father, 
is vested, by* his death, in Titiusand the directory part 
has “forbidden any one to enter cm another’s property, 
without the leave of the ownerif Grams, after this, vrill* 

• 

presume £o take possession of the land, the remcdM part 
of. the law will then interpose its o§ice: will‘make JGraius 
restore the possession to TitiuB, and also pay him. damages 
for the invasion. 

With regard to the sanction of law's, or, the cvil % that 
may attend the breach of public duties; it is to be observed, 
that human ‘legislators have, for the most part, chosen to 
make the sauction of their laws rather vindicatory, than 
remuneratory, or to consist rather in punishments, than in 
actual particular rewards. Because, in the first plahe, the 
quiet enjoyment and protection of all our civil rights and 
liberties, which are the sure and general consequence of 
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obedience to £he municipal* law, are in themselves the best 
and' mast valuable of all rewards. Because, also, wftrc the 
exercise *of every virtue 'to bd enforced by the prdpokit of 
particlflar rewards, it wertf impossible for any state to 
ftrmish stock enough for so profuse a bounty, i&fdtfarther, 
because the dread of evil, is a rnfich gior£ forcible principle 
of hilman actions, thaq the prospect of good. For # wiiich 
reasons, though a prudent bestowing of tewafds is dome- 
times of exquisite use, yet we find that those civil c laws, 
which enforce and enjoin our duty, do seldom, if ever, 
propose any privilege or gift to such as obey the law; but 
do constant corrje armed with a penalty denounced against 
transgressors, either expressly defining the ■ n^tSife* and 
quantity of the punishment, or else leaving it to the dis¬ 
cretion of the judges, and those entrusted with the care of 
putting the laws in execution. 

Of all the parts of a law the jnost effectual is the vindi¬ 
catory. « Bor it is but lost laboub to say, ‘tdo Jhis, or avoid 
•that,” unless*we^lso declare “ this shall be*the consequence 
of your non-compliance.” We must, therefore, observe, 
that the rqain* strength and ferc^of a* law consists in the 
penalty annexed to it. • Herein is to* be foundathc principal 
obligation of human l&ws. # * * . 

• «[The vital essence of a law being its sanction , that is, the 
enforcement of obedience, the Homans treated as imperfect, 
and not obligatory, thf se'whiqji were without suclj sanction: 
which declared certain acts or omissions to be crimes, hut 
omitted to annex a punishment to the committal of them. 
Such might express a wish or desire , but no purpose to 
enfordb observance. They might he counsel dh exhortation, 
from a superior to an inferior, but ntf command*. In English 
law, however, a prohibition implies a penalty, and a penalty 
a prohibition. Where our legislature professes or affects to 
command, our tribunals presume that it«exhcts obedience; 
and if no express sanction be annexed to a statute, they 
supply one; punishing with fine and imprisonment, as for a 
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contempt and misdemeanour, one who disobeys a statute, 
itself Annexing no punishment to disobedience. , * 

’When moral .writers speali of * duties of imperfect Obli¬ 
gation,' all that iB meant is, tiiat they are not '• legal dutif ?, 
inasmuld? *as they lack the specific sanction* imparted by 
the State, and rest 1 or splely moral sanctions.* The phrase, 
how over, is not a happy one, and hr 3 jnisled mgny.] 
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CHAPTER V. 


DIFFERENT FORMS OF CIVIL GOVERNMENT. 

[1 Bla'Gom. 44—51.J . 

• • 

Tnotron society liad not its formal^beginning from any 
convention of individuals, actuated by their wants and their 
fears, yet it is the sense of their weakness and imperfect ion 
that keeps mankind together, {femonstrates the necessity 
of this \mioii and is therefore the solid £nd natural foun¬ 
dation, as well ah the cement, of civil society*. And this 
is* what we mearf^by the “ original contract of society V’* 
which, thofigh perhaps in no instcfnc^, it has ever bqpn for¬ 
mally Expressed at the first institution of a "state, j;et in 
ja^turt? and reason must always be understood and implied 
in the # very act of associating together: namely, that the 
whole should protect all its parts, and that every p&rt should 
pay olbedience to tlie^vill of ^he whole ; or, in other words, 
that the community should guard the rights of each individual 
member, and that, in return for this protection, each indi¬ 
vidual should submit to the laws of the community ; with¬ 
out which submission of all, it was impossible tjiat protection 
could be certainly extended to any. 

Unless some superior be constituted, whose commands 

and excisions all the members are bound to qbey, they would 

• • 

* As to this “original contract” or “social compact" of society, its 
modern signification, and the controversies to which the expression has 
given rise, vide post. * 
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be without any judge upon earth to define their Bcvelfal 
right*, and redress their "several wrongs. But, a» all tlie 
rae/fibigfrs whicji compose* this society are naturally equal, 
it ipay be asked, to whose hands are the reins qf govBhiment 
to be entrusted ? To'this the general*answe* is easy '5 t»ut 
the application of* it .to particular cases, has occasioned one 
half of those mischitjfs which are apt to proceed from mis¬ 
guided* political zeal. In* general, all mankind will *igree 
that^ government should he reposed in persons in whom 
those*qualities are most likely to be found, the perfection^ 
of which is among; the attributes of Him who is emphatically 
styled the Supren^e Being; the three granc[ Requisites, I 
mean, of wisdom, goodness, and’of power; wisdom, to dis¬ 
cern the real interest of the community; goodness, to en¬ 
deavour always 'to pursue that real interest; and strength, 
or power, to carry tins knowledge and intention into action. 
These are the natural foundations of sovereignty, and 
these are the Requisites uliicli ought to be founds in every 
well constituted* frame of government. * . % 

JiLow the several forms of government which we now see in 
the world, at first actuary began, is matter of great uncer¬ 
tainty, and Jias occasioned infinite u disputes. It is not my 
busftiess or intention to enter in£o any of them. [The*great * 
question undoubtedly is, uot,Howdid governments originate? 
but, "What is the principle lying* at the basis of tlienrrall, and 
becoming more distinctly dqvelope^ with thft progress of 
political society ? The principle which supports the orga¬ 
nisation of a tree, it has been well said by a German jurist, 
remains the same, whether it be raised from a seed ? or a 
cutting; and the inquirer would learn little of its nature, frdm 
determining* to which J of these its origin is to be referred. 
The second of the above questions, may perhaps be safely 
answered by saying, that the principle lying at the basis of 
all political union, is the Just; as the Good , is the foundation 
of morals, and the Beautiful , of the Fine Arts. And this idea 
of Justice, is, in politics, only a modification of Equality , 

^ ^ A 
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thfe animating principle of all political societies, whoever may 
have been tbeir origin; and is invariably developed in thS pro¬ 
gress of society, as the flower irf* the produce of the 'perfect 
plant: the idea of force declining, as the other is developed.] 
however the sevefal forms of government begttfij or by 
what right soever they subsist, th5re i%, tftid milst be, in all 
of them, a supreme, ^resistible, absolute, uncontrolled 
authority, in which the jura surftmi imperil, or * the -rights 
of sovereignly, reside. And this authority is placed in 
f thoBe * hands, wherein, according tes the opinion of the 
founders of such respective states, either expressly given, 
or collected* Jroiq, their tacit approbaAon, the qualities 
requisite for supremacy,—\frisdom, goodness, ?nc^ power, 
are ^he most likely to be found. 

The political writers of antiquity 4m not allow more 
than three regular forms of government; the first, when 
the sovereign power is lodged iy an’ aggregate assembly 
consisting of all the free members of a cofnmynity, which 
is called a Democracy ; the second, when it is Jodgcd in a 
cbyncil, composed ^f select nfembers, and then it is styled 
an Aristocracy;* the last, wiicn? it is entrusted in the 
hands of a singly person, and then it? takes the name of a 
Monarchy. All othfir sppeies of government, they *say, 
ftrtf either corruptions of, or reducible to, these three., 
[And the ancientg were right, as a is shov^n by the expe¬ 
rience «of all Succeeding times# Government by tjie Many, 
the Few, or the One, exhausts the subject; for it is not 
possible to conceive any hands, or combination of hands, 
in wjpeh the power of protecting society can be lodged, 
wftich fall not fall under one of these descriptions.] 

By the sovereign power, as was before observed, is meant 
the making of laws; for wherever that power resides, all 
others must conform to, and be directed by it, whatever 
appearance, the outward form and administration of* the 
government may put on. For it is at any time in the 
option of the legislature to alt^r that form and administra- 
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tion by a*new edict or rule, and to put tbe execution of fhe 

laws*into whatever bands it pleases; by constituting one, 
<St ef few, or.nupy executive magistrates; and all* tbe Qtber 
powers of tbe state must obey tbe legislative,powei*, in the 
discharge* of tbeir several functions, or* else the constitution 
is at an end! * 

j»I£ the object of society,* in "Settling the form of its exist¬ 
ence, be tfie protection of every individual t>y tbe power 
of the united whole, the Democratical form of govern¬ 
ment becomes practically untenable; for tbe community, ii% 
a body, cannot be present to afford protection to each of 
its members, but lliust employ individuals for^hat purpose; 
chqjjbsc tficm ; lay down rules for their conduct; and punish 
for non-observance. In these functions are included, the . 
three great operAions of government—Administration, 
Legislation, Judicature. To perform these functions, the 
whole community must bo assembled; and to do this as 
often as the, business of government requires performance, 
would fatally *interfere with *tlie existence of labour 4 • 
thence of property ; and thei^fore of thg community itself. 
Besides this, a whole ftomftiunity would form,a numerous 
assembly, which is notoriously incapable of^calm and # cffectivo 
deliberation. Every day’s experience in the ordinary aHairs of 
, life, shows us great bodies of men delegating to a few,<the * 
business, ot the. whole, as by Boards, spid Committees of* 
Management ; tbe members 4 it laYg% contentiflg themselves 
with a general eontroul. — The Abistocratical form of 
government, indicates all those cases in which the powers 
of government are held by any number of persons inter¬ 
mediate between a single person, and the majority. ’’If tliat 
number be small, it irf called an Oligarchy: if considerable, 
an Aristocracy ; which are essentially the same, in motive 
and object. Though,a community cannot be supposed 

to hte-ve an interest opposite to its interest—to intend or • 

* See, for the substance of what immediately follows, tbe able article, 
Government, by Mr. Mill, iu tbe “ Jncyclopiedia Britanuioa.” 
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desire ^vil to itoielf, .which would he practically contradiction 
in term?,—it may yet act.wronprl^ from error, and be^ in¬ 
competent, from ' inherent inaptitude, for frhe* purpose* of 
good ancl wise government. !tlie daqgcr’of an AristocriScy, 
howdVer wise fcnd experienced its members, may be looked 
for in their being lifcble to have infprtjsts at variance with 
those of the community* at large; and the source of is 
radically different, in the case of an Aristocracy, frofh that 
of a Democracy. A Monarchical form of government 
•is liable to the same objections as ttie Aristocraticnl; but 
it has advantages.] It is, indeed, the most powerful of 
any; for by* the entire conjunction of the legislative and 
executive powers, all the sijiews of goVemment ore knit 
together, and united in the hands of the prince ; but then 
there is imminent danger of his employing that strength 
to improvident or oppressive purposes. * 

Thus these three species of government have, all of them, 
their scweral perfections, and imperfection^! Democracies, 

• fmay perhaps*be feonsiderecl] the best calculated to direct 
the end of the law.; aristocracies, to invent the means oy 
which*that en<T shall be obtained; ^md monarchies, to # carry 
those^ means into execution. And the qnci&uts, as t was 
observed, had in general no idea of any other permanent 
ToAi of government but these three; for though Cicero 

• declareS himself of opinion* [th^t .“that government is the 
best, which is composed of the^regal, patrician, and popular? 
moderately blended together,] * yet Tacitus treats this 
notion of a mixed government, formed out of them all, and 
partajring of the advantages of each, as more easily praised 
than re&lised—and which, if realised, can never he of long 
duration. 

Happily for us of this island, however, the British consti¬ 
tution has long remained, and I trunt will long continue, a 

• 1 . * 

* Esbo optime constitutam rempublicam, q tub ex tribus generibua illict, 
regali, uptime, et populari, sit modicc confdsa. The translation in the 
text is that of Lord Brougham, Philoyyhy. 
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standing exception to the truth of this observation* !For„as 
with tis tlie executive power of the laws is lodged ir^ u single 
perabiy they have all the Advantages of strength and despatch 
the^; are to tie &ui}d in the most absolute monarchy and 
as the legislature of* the kingdom is entrusted to .tfci»e 
distinct powers, entirely independent qf eaqb other; first, 
th® king ; secondly, thS lords spiritual and temporal^ which 
is aft aristocrat] eal assembly of persSas^eharacterised b^ tlieir 
piety, their birth, their wisdom, their valour, or their pro- 
pert/ ; and thirdly, Vie house of commons, freely chosen 
by the people, from among themselves, which makes it d 
kind of democracy; as this aggregate body,^ actuated by 
diffident springs, and attentive «to different interests, com¬ 
poses tUe British parliament, and has the supreme disposal 
of everythingthere can no inconvenience be attemptdU by * 
either of the threp branches, but will be withstood by , 
one of the other two; each being armed with a negative 
power sufficient to repel any innovation which it shall think 
inexpedient • or* dangerous. [£t was ntrt surprising that 
Tacitus should treat as chimerical, the notion of combining 
the three kinds of government; becausfcf the ancients Were 
strainers a kefxesektative ^sj'stem of 'government. 
Eaifii of the three with which they wer8 acquaiiltad, was 
radically defective, in deriving its origin from that Supreme# 
governing power which they, were designed to jeurb, or 
mitigate^ and in depending, for continuance, Qn its will and 
pleasure. When the people were excluded from a share of 
the supreme power,—that is, before the principle of repre¬ 
sentative government bad been discovered,—the difficulty 
of maintaining a mixed government, in which they*should 
shore, may well have been deemed practically insurmountable. 
By a mixed government, is to be understood, that consti¬ 
tution into which more than one of the three kinds of 
government enter, and in which the supreme power is lodged 
in moro than one body, each being entirely independent of 
the other, and as well irreippveable by, as unaccountable 
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to rf any qarthly- authority whatever, in acts of the supreme 
or legislative authority.* 

[In £hjs doctrine, of the mictus^ of the simple fqrihs of 
government, has been included the celebyatld theory of the 
bqlai\ce amohg the t component parts of a government: 
that is, that when a government is composed of monarchy, 
aristocracy, and democracy, they bdlance one another^ and, 
by mutual checks, produce goed government^ of, which 
Blacfstone’s idea may be seen in a subsequent chapter. 
This, however, has been deemed a chimerical theory, and it 
<has been asked,f if there be three powers, how is it possible 
to present twcFof them from swallowing up thc # third F It 
cannot be for* the 'interest* of either the monaijhy or aris¬ 
tocracy to combine with the democracy, or community at 
lar^3, whose interest it iB that neither .the 'king nor aristo¬ 
cracy should have any of the power, ojr any of the wealth 
of the community, for their own advantage: — while 
the monarchy and-aristocracy have all possible motives for 
contriving to obtain that wealth and power; and unless 
the people be strong enough to be a match for the other 
two, they have no protection. ^The," balance,” therefore, is 
regarded as* a thing impossible. If-then, lhe c community 
at laigeF cannot, *for reasons above explained, exercise' the 
power sf governing themselves, and must intrust it to others 
—to either the One or thg Few, who have such # motives 
to make a ba$ use tof their powers ;* nothing remains but to 
devise checks which may prevent them: and these are found 
in the grand discovery of modem times, the system of 
representation, solving all difficulties, practical or speculative. 
lt$ esaqptial conditions are twofold, the checking body must 
have sufficient power for checking; and have that identity 
of interest with the community, which will prevent a mis¬ 
chievous use of its power. And here may be cited the 
^opinion, of a leading statesman | oflbhe present day, who 

* This definition is by Lord Brougham. + By Mr. Mill. 

± Lord John Bussell, 1 ' Hansard,”7ol. OV., 3rd Series, pp. 1224, 1225. 
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has been jtnore conaemed than most men f>f his age, In 
examining the theory of "our constitution, and regulating 
the jp'r^ptieal working of d&r Representative system*: 

[“ My belief is, £hat not a balance of forces^ but *a com¬ 
bination* of powers, brought about by monarchy, aristo¬ 
cracy, and democracy ^acting together, produces as much of 
libqjtj and happiness* as great a development of talent, and 
as gib at encouragement in tihe practice of morplRnd religious 
duties, as has been produced by any combination the world 
ever Exhibited. In framing and proposing the Reform ‘Bill, ' 
what we wished was, to adapt the representation of the 
House of Commons to the other powers of state, and 
keep It in iharmorvy with the ■ constitution. That object, 

I think, after seventeen years* * trial, we have attained. 
Our view, in framing the measure for amending the Repre¬ 
sentation of tlio pepple, was to found it on the ancient 
constitution of the country, so that our amendments should 
agree with the •various other parts of our anciept, free, 
and glorious coiHstitution. The object of Representation is, 
th^ good government of the country; not mere conformity 
to abstract rights, .but £he ^welfare of «the.community at 
large: • and that system of representation which contributes 
most'to the good government of^the oountry, is superibr to 
any theoretical plan of perfection, -which may he devised by* 
mere speculators. Tlic people of this country fire as 
much attached to the ‘cdh|titutiorgil monaibhy, as the 
people of any country have ever been attached* to the con¬ 
stitution of their own state.”] 

* jfluB was spoken on the 5th of June, 1849. 
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THE COMMON LAW OF ENGLAND. 

[1 63—78.] 

# • • 

The municipal 4 law of England, or ‘ the rule of civil 
conduct •prescribed * to the inhabitants of this kingdom, 
may with sufficient propriety be divided into two kinds: 
the lex non scripta , the unwritten or common law; and 
the fox' scripta ,*the written, or statute },aw;.‘ [This dis¬ 
tinction existed v in both the Greek and Roman law. 
Oonstat, autem, j us nostrum,^quo utimur, aut scripto, *aut 
sine scripto,—ut, apud Grsecos, r«j/ vofjuov'ol fitv eyypatfiai ol 
de aypa\j>oi. Sine scripto, jus venit, quod.usus approbavit : 
nam diutumi mores, consdnsu utentium comprobati, legem 
' imitantur.l * 

C J « 

The fox non ssripta, or unwritten law, ‘includes not only 
general customs, or the confmon law, properly* so called; 
but also ttie particular customs of certain parts of the 
kingdom; and likewise those particular laws that are, by 
(juste jp, observed only in certain courts and jurisdictions. 

When I call these parts of our law fogef non scripta, 
I would not be understood as if all those laws were at 
present merely oral, or communicated from the former ages 
to the present, solely by word of mouth. Jt is true indeed 
that, in the profound ignorance of letters which formerly 


* Iustit. I. 2, 3, 9. 
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overspread *he whole western world, all laws were entirely 
traditional; for this pla^n reasog, because the hationS 
among frhich.thqy prevailed, had but little idea of writing. 

v v * 

Thuff the British aS well as the Gallic Druids? committed 
all theinlaws, as well as learning, to meihory; and it is said 
of the primitive Saxons* here, as well as of their brethren 
on tljLO continent, that leges sold memorid et^ usu retine - 
bant. But with us, at present, the monuments and*»evi- 
denct^ of our legal customs are contained in the records of 
the several courts of jifsticc, in books of reports and judi- ■ 
cial decisions, and*in the treatises of learned sages of the 
profession, preserved and handed down to from tne 
times oil* highest antiquity. Jlowever, I therefore sjtyle 
these parts of our law leges non scriptw, because their 
original institution and aulhoritg are not set down in 
writing, as acts 8f parliament ares but receive their 
binding power , and the force % of laics , bg long and immemorial 
usage , and bg *their universal reception^ throughout the 
kingdom. In like manner as Aulus GelliuS defines the* 
ju^ non scriptum to be, that'Viliich is Uicito et illiterato 
homimpn consensu , et mot ihus, expressum. ' 

Oqr ancithfc lawyers, and particularly ‘Fortcscuo, insist 
with abundance of warmth, thaS these customs are ns old 
■as the primitive Britons, and continued down, through the 
several mutations of government and inhabitants, ^to the 
present time, unchanged and*»unadul&rated. l’his may be 
the ease as to some: but iu general, a9 Mr. Scldcn in his 
notes observes, this assertion must be understood with 
many grains j|>f allowance, and ought to signify only, as 
the truth seems to be, that there never was any formal 
exchange of one system of laws for another; though doubt¬ 
less by the intermixture of adventitious nations,—the 
Bomons, the Piets, the Saxons, the Danes, and the 
Normans,—they must have insensibly introduced and incor¬ 
porated many of their own customs with those that were 
before established; thereby..in all probability, improving 

J * 
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the texture and wisdom of the whole, by the accumulated 

• “ C • * < 

Wisdom of divers particular^ countries. Our laws, says 
Lqrd Bacon, are mixed as our language$ and* as* our 
language is so much the richer, the*laws are the tnorc 
complete. * * * * • 

And indeed our antiquaries anjj. eaifly historians do all 
» positively assure us, tl^it our body of laws is of this ^Com¬ 
pounded nature. Eor they tell us, thaf in *the time of 
Alfred, the local customs of the several provinces r cf the 
r kingdom were grown so various, that he found it expedient 
to compile lri§ doom-book, or liber judicialis, for the general 
use oi the whole kingdom. This book said to havp been 
extant so late as the reign of king Edv/ard the Fty-rib, but 
is jiow unfortunately lost. It contained, ye duty probably 
suppose, the principal maxims of the common law, the 
penalties for misdemeanours, and the forms of judicial 
proceedings. [The work here etyled the Doom-Book is 
not lost, but, aa^ already stated,* still extant* It is little 
•more .than a* collection oV punishments for effences, and 
hga no pretension to be regarded as a general systenl of 
municipal JaW. This remark mast*be borne in mind, in 
reading several pf the ensuing passages.] * 

But* the irruption *and cestablisliinent of the Danes in 
*EAgland, which followed soon after, introduced new 
custonfs, and cammed this dbdo qf Alfred in many 'provinces 
to fall*into disuse; oxeat leasttto be mixed aud debased with 
other laws of a coarser alloy. So that about the beginning 
of the eleventh century, there were three principal systems 
of l^ws prevailing in different districts. !• The Mercen- 
Lage , or Mercian laws, which were observed in many of 
the midland counties, and those bordering on the princi¬ 
pality of Wales, the retreat of the ancient Britons; and 
therefore very probably intermixed with tf the British or 
Druidical customs. 2. The IVetst-Saxcfh-Lage, or laws of 
the West Saxons, which obtained in the counties to the 


* Ant^tp. 1. 
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law^ or tub. confessoh, 

• i a * 

south and .west of the island, 'from Kent to Devonshire. 

* I . - 

These* were probably much the same with the Jaws of 
Alfred jbove^ mentioned,*being ttie municipal law of |he 
far ipost considerable part of’his dominions, »nd particu¬ 
larly infclfiding Berkshire, the scat of hiS peculiar residence. 

3. The Danc-Lage } \>rJDarilsh law, the very name of which 
speaks^ its original anil composition. This was principally v 
maintained hi tlift rest of tlfc midland counties* and also on 
the extern coast, the part most exposed to the visits of that 
piratical people. As for the very northern provinces, they • 
were at that timp under a distinct government. [Sir 
Henry Spelman says, that these three classes^ laws hold 
all an unifdhnity iti substance, ‘differing rather in their 
mulcts, than in their canon;—that is to gay, in the quantity 
of lines and amercements, than in the course and frame of 
justice. It is also said that the word “ lage translated in 
the text “ law,” signifies ajso a province, or jurisdiction.] 

Out of these three laws, *Roger Hoveden and Bauulphus 
Cestrensis inform us, King Edwafd the Confessor extracted • 
one* uniform law or digest of laws, to be qbserved through-* 
out the whole fcingdom.V [On the acce&ion* of the Con¬ 
fessor, he was required by the clergy and jaobility of the 
nation, to engage that the laws*of Canute should fce in¬ 
violably observed; and the condition of the restoration t>f * 
the Confessor, wqjs his promise, confirmed # by his coronation 
oath, to ilo.so. Hence the older hbdjfcof laws Acquired the 
name, of The Laics of the Confessor t not because he enacted 
them, but because they received a new and efficient sanction 
from his authority.] * . 

These arc the laws which our histories so often mention 
under the ndme of Tlfe Laws of Edward the Confessor; 
which our ancestors struggled so hardly to maintain, 
under the first princes o£ the Norman line; and which subse¬ 
quent princes sd frequently promised to keep and restore, 
as the most popular act they could do, when pressed by 

* SirF.^algrave. 
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foreign emergencies, or domestic discontents. ^[The fair- 
liairea«blued-eyed King was the last Anglo-Saxon f Sove¬ 
reign of'Cerdic and Woden’s rac#; the nayie, ‘ the,Laws' of 
Edwaifa the Confessor,’ became therefore, the symbol, as 
it*were, of the whole Anglo-Saxon constitution.]** * These 
are the laws* which so vigorously Tpth stood the repeated 
> attacks of that civil l%w which established, in the twelfth 
century, a Ww Roman empirfi over most o'f the states of 
the continent: states that have lost, and perhaps 0 upon 
c that' account, their political liberties; while the free con¬ 
stitution of England, perhaps upon the.same account, has 
been rathe* ^improved than debased. These, in short, are 
the ( laws which gave rise 'and original to tlJat pollcction 
of maxim a and customs, now known by the name of tiie 
common law: a name given to it, either in contra¬ 
distinction to other laws, as the statute law, the civil law, 
the canon law, and the likej or more probably, as a 
law conemonto all the realm; t he jus comKAinq, or folcright] 
• mentioned by k«ng Edwa! d the elder, after thp abolition of 
the several provincial customs and particular laws before 
mentioned* • * * •* . * , 

The* unwritten, or oommon law, flf England is properly 
distinguishable into *thre# kinds : 1. Gfencral customs; 
•\Aicb are the universal rule of the kingdom, and form 
the cdhunon law, g in its stricter and more usual signification. 
2. Particular customs * which, for the most part, affect 
only the inhabitants of particular districts. 3. Certain 
particular laws; which, by custom, arc adopted and used by 
some particular courts, of pretty general ■ and extensive 
jurisdiction. Of all these, in their order. 

I. As to GENEBAL CUSTOMS, for THE COMMON LAW, 
properly so called. This is that law, by which proceedings 
and determinations in the queen’s ordinary courts of justice 
are guided and directed. This, for the. most part, settles 
the course in which lands descend by inheritance; the 


* LapHgnberg. 
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manner and form of acquiring and transfcrrihg property 
the solemnities and obli^ati^n of, contracts; the yules of 
expounding wills, deeds, and acts of parliament; tlje kjs- 
pcetftc remedies of civil injuries; the several species jof, 
temporal offences, with the manner antf degree of punish¬ 
ment ; and an infinite tnpnbcr of minuter particulars, which 
diffiftp *themselves as extensively as»t£e ordimyy distribu¬ 
tion of* common justice requires. Thus, *for exanfple, 
tliat Ifcere shall be four superior courts of record,, the 
chancery,* the king’s bunch, the common pleas, and the 
exchequer;—that the eldest son alone is • heir tp his 
ancestor;—that a deed is of no validity unless^ scaled and 
delivered*—fliat wills shall he .construed more favourably, 
and deeds more strictly;—that money ?#?nt upon bond^is 
recoverable by action of debt;—that breaking the public 
peace is an offence, and punishable by fine aiid imprison¬ 
ment ;— all these are doctrines that are not set down 
in any written sjatutc, or ordinance, but.depend Merely 

upon immemorial usage, that is, upon common law*, for 

.0 

tlioif support. •• 

But here a natural *aiM material question’ arises: bow 

are thpse custom^ and maxims to* be known, aifd«by 

whom is their validity to be determined ? The answer 

- * | 

is, by the judges , in the several courts of justice. # They 

are the depositaries of the Jaws; ^ the living oracles, who 

inuSt decide* in all cases of doftht, and* who are bound by 

an oath, to decide according to the law of the land. Their 

knowledge of that law' is derived from experience and 

study; from pie viginti annorum hiculrattones, ^llich, 

Forteseue mentions : and from being long personally accus- 


* Since thin was written, and witliiu the last quarter of a century, the 
number of the Courts of Chancery has been considerably increased by the 
legislature. There are now six*: that of the Lord Chancellor, of the Two 
Lords-Justices, of the Master of the Rolls, and those of the three Vice- 
CJinnccllors. The three superior common-law courts remain as they were, 
in point of number : but an additional judge has been appointed to each, 
making the whole number fifteen. 
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$ome<J to the judicial decisions of their predecessors. And 
indeed*these judicial decision| aye the principal and, most 
authoritative evidence that can he giyen/of <the existence 
of - uch a custom as shall form a part 5f the common f law. 

Vi g 1 jrj A 4 0 * 

The’ judgment itself, and all the ^proceedings previous to it, 
are carefully registered and preserved, under the name of 
“records,” jn public Repositories* dbt apart for thn,^ par¬ 
ticular purpose; and to them recourse is had, when any 
critical question arises, in the determination of ^hich 
' former precedents may give light* or, assistance. And 
therefore, even so early as the conquests we find the prae- 
teritorum htjmoria cventqrum reckoned up as^ one of the 
chief qualifications of those who were held lo h: legibus 
patriae optime institute For it is an established rule, to 
abide by former precedents, where the same points come 
again in litigation: as well to keep the scale of justice even 
and steady, and not liable to wqier with every new judge’s 
opiniotf; as alsq because the law, in that c^sc being solemnly 

* declared and determine^ wliat before was uncertain, aud 
perhaps indifferent, is now Become a permanent rule, which 
it is not in the breast .of any subsequent judgo to alter or 
vary from, accerdin£r *to his private sentiments; he being 
sworn to determine, nefc according to his own private 

* judgment, but according to the known lawB and customs of 

the land; not delegated to pronounce a new law, but to 

maintain and expound the 6ld one. Yet this rule admits 

of exception, where the former determination is most 

evidently contrary to.reason; much more if it be clearly 

.contrary to the divine law. But even in such cases the 

subsequent judges do not pretend to make a new law, but to 

vindicate the old one from misrepresentation. For if it be 

found that the former decision is manifestly absurd or 

unjust, it is declared, not that suck a sentence was bad law, 

* • 

* The public Records of the kingdom are, by a recent statute (1 & 2 
Viet. c. 94), placed under the superintendence of the Master of the Rolls, 
in a newly establislied Record Office, 
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but that i£ was not * law,* that is, that it is .not the esta¬ 
blished custom of the realm, as had been erroneously deter¬ 
mined. • [Sometimes a itetog series of decisions lias, been 
reversed by a later ^decision of’a court of law, especially of 
error; and often an act of parliament? is resorted tor Tor 
that purpose*.] Ileqpe it is, that our lawyers are with 
justice^so copious in their encomiums on the reason of the 
common laW; telling us, iftiat the Taw is $h*e perfection 
of reason, that it always intends to conform thereto, and 
that what is not reason^ is not law. Not that the particular 
reason of every ru$ in the law can, at this distance of time, 
be always precisely assigned; but it is sufficient* that there 
be nothing iti the rule flatly c'oiftradictory to reason, and 
then the law will presume it to be well founded. And. it 
hath been an ancient observation in the laws of England, 
that whenever a standing rule of law, of which the reason 
perhaps could not be remembered or discerned, hath been 
wantonly broken an upon bf statutes or new resolutions, the 
wisdom of the fade hath in the end appeared from the 
inconveniences that have followed the innovation. 

The doctrine pf the, kyY, then, is thitf: tlmt precedents 
and rules must be followed, unless flatly absurd or unjust: 
for-tUbugh their reason be not o^viousS at first view, ^et we 
owe such a deference to former times, as not to suppose th&t 
they acted wholly^ without consideration. • 

The law fc and the opinion qf the j\ylge, are "not always 
convertible terms, or one and the same thing; since it 
sometimes may happen that the judge may mistake the law. 
Upon the whole, however, we may take it as a general jule, 
that the decisions of courts of justice are the evidence of 
what is common law; inf the same manner as, in the civil 
law, what the emperor had once determined, was to serve 
as a guide for the future.^ 

The decisions'therefore, of courts, are held in the highest 
regard; and are not only preserved as authentic records, but 
handed out to public view in the numerous Yolumes of 
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Reports whicla furnish the lawyer’s library. Thfse reports 
are histories of the several cases, with a short summary of the 
proceedings, preserved at large mtfue record.; the arguments 
on botli sides, and the reasons the const gave for its judg¬ 
ment; taken? down In short notes by persons present at the 
determination. And these serve* as i#d6xes td, and also to 
explain, the records; jvhich always* in matters of .conse¬ 
quence and nicety, the judges direct to bb searched. The 
reports ere extant in a regular series from the reign o£ king 

r Edward the Second, inclusive; and from his time to that of 
Henry the Eighth, were taken by the r prothonotaries, or 
chief scribfeseof the court, at the expense of the crown, and 
published annually, whence 'they are known under $he deno¬ 
mination of the Y^ar Books. And it is much to be wished 
that this beneficial custom had, under proper regulation, 
been continued to this day: for, though*king James the First, 
at the instance of Lord Bacon, appointed two reporters with 
a handsome stipend for this purpose, yet that wise insti- 

• tution waB seon^ieglected*’; and from the reign pf Henry the 
■Eighth to the pr^gent time, c this task has been voluntarily 
executed by manjr private arid contemporary hands, [often 
of competent laming end ability, but occasionally, also, by 
those]! who, either through haste and inaccuracy, or mistake 

# afid want of skill, have published very crude and imperfect, 
perhaps contradictory, accounts of one and the same deter¬ 
mination. Some of the inosWaluable of the ancient reports 
are those published by lord chief justice Coke; a man of 
infinite learning in his profession, though not a little 
infected with the pedantry and quaintness of the times he 

Wed in, which appear strongly in alibis worits.* However, 

• * 

* The following passage from Sir Edward Coke, affords an instance of 
the occasional drollery and quaintness of his style when treating even the 
gravest subjects. “ And albeit I concurred with those that adjudged the 
plaintiff to be no alien, yet do I find a mere stranger in this case—such an 
one as the eye of the law (our books and book-cases) never saw, as the ears 
of the law (our reporters) never heard of, nor the mouth of the law (for 
judex est lex loquens) the judges, j>ur fore-fathers, never tasted, as the 
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his writings are bo highly esteemed, that they are generally 
cited* without the author’s name, [thus—“ 10th *Beports 

... - • 

Besides these Reporters, there are also other authors, 

to wfyobi great veneration is paid, by *the ■ students 
of the common law. t &uch are Glanvil *and Brpcton, 
BrfttQn and Meta,* Hengham am£ Littletpn, Statham, 
Brooke, Fitzlierbert, and Staunforde, with Some othdrs of 
anciant date; whose treatises are cited as authority, and are 
evidences that cas§s hdve formerly happened, in which such* 
and Buch points were determined, which are now become 
settled and first principles. [That of Bract or," who was a 
justice in tlfe latteif part of the reign of Henry III., derived 
some authority |rom the high station which he held; And 
his work incorporates large portions of the civil law, and 
contains the foundation of a great part of our system; 
and we are still elaborating principles contained in it. This 
treatise may«be ^regarded as evidence of what the Common 
law was in his time, and of its extensive obligations to the* 
Homan law. Lord Holt’s falnous judgment in the case 
of Co^gs v. Bernard* dites five passages from Bracton: 
who has talftm every one of them* from <tho Institutes.] 
One of the last of these methodical writers in point of time, 
.whose works are of any intrinsic authority in the courts "of* 
justice, and do not entirely /lepeifd on tha strength of their 
quotations jLrom older authors? is the Anne learned judge we 
have just mentioned. Sir Edward Coke; who hath written 
four volumes of Institutes, as he has been pleased to call 
them, though they have little of the institutional method tp 
warrant such a title. The first volume is a very extensive 
comment upon a little excellent treatise of tenures, compiled 
by Judge Littleton, in the reign of Edward the Fourth. 
This comment is a riph mine of valuable common law 


stomach of the law (our exquisite and perfect records of pleadings, entries, 
and judgments) never digested.”— Calvin’* case, 7 Co. 4. 

* 2 Lord Baym. 917. See Mr. Long's “Two Discourses,” p. 108. 
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learning, collected and heaped together from the ancient 
reports *and yqpr hooks, hut greatly defective in method. 
The* second volume is a comment upon many old Act? *of 
parliament, without any systematical order; the tliind a 
more' methodical treatise of the pleas of the crown f and the 
fourth an account of the several ^pecidfe’ of fcourts. [Sir 
Edward Coke is to be regarded,—says Mr. Butler, <?ne» of 
the Aost learned lawyers of modem times,-^as the centre of 
modem and ancient law, between which his writings s£and, 

■ ■ i 

‘connecting them; and by showing thBir mutual relation and 
dependency, discover the many ways by which they resolve 
into, explaifi,'■and illustrate one another]. 

And thus much for the first ground and fchief earner 
stone of the laws ,of England, that is, general immemorial 
custom or common law, from time to time declared in the 
decisions of the courts of justice; which decisions are 
preserved among our public records, explained in our 
reports,* and digested for general use in the Authoritative 
•writings of the ^hnerable Sages of the law. 

II. The secondebranch of *the unwritten laws of England, 
are pabttcul’ab customs, or°lawO, which affect the inha¬ 
bitants of particular districts only. ' « 

Theoe particular customs, or some of them, are without 
‘ doubt the remains of that multitude of local customs, 
[prevailing in various pafts of, the country, when it was 
brokeh into'distinct districts *r kingdoms, and out of which, 
after these became a single kingdom, one common law was 
collected applicable to the whole] ; each district mutually 
sacrificing some of its own special usages, in order that the 
whole kingdom might enjoy the benefit of one uniform and 
universal system of laws. But for reasons that have been 
now long forgotten, particular counties, cities, towns, 
manors, and lordships, were very parly indulged with the 
privilege of abiding by their own customs, in contra¬ 
distinction to the rest of the nation at large; which 
privilege is confirmed to them by several acts of parlia- 
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ment. [ffhe validity of a particular custofti depends on 
the following rules: that,it nyist have (been, used so 
long* tSat, in legal .phrase, the memory of man (wjiich in 
tliisP case goes ds £ar back as the 3rd* September, 
1189, .when Bichard I. # ascended the throne)* runneth 
not to the contrary ? must have been continued-p4.e., 
without any interruption of # the right,^.s contradistinguished 
to the possession; it must have been peaceably or acquiesced 
in; ifcmust not be unreasonable in its nature; it 'must be 
certain ; it must be compulsory in its observance; customs * 
must be consistent with each other; if a particular one 
be in derogation of the. law, it mpst be constfued strictly ; 
and * finally *no custom avails, against an express act of 
parliament.] , 

* This rule, however, ^as been seriously qualified by & late statute, re* 
lating to customary and prescriptive rights exercised over the landB of 
others.—Stat. 2 & 3 Win. 4, c. fl. 
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4 jPHE CIVIL 4NP CANON LAWS. 

i. 

[1 Bla. Com. 79—84.] 

_ • 

The third branch of the unwritten laws of England, are 

those peculiar laws which by custom are adopted and used 

in only certain peculiar courts aiid jurisdictions,—and by 

these I‘understand the ciyil and canon laws.' 

4 c t 

. It fhay seem a little improper, at first view, lo rant these 
laws under the hd^d of leges non script#, or unwritten laVs, 
seeing thc^ are set forth by authority in* 1 their pandects, 
thein codes, and theif ‘institutions; their councils, decrees, 
# and dfecretals; and enforced by an immense number* of 
expositions, decisions, and treatises of the learned, in both 
branches of ( the law. But I do this, after the example of 
sir Matthew Hale; because itfis most plain, thafMt is not‘on 
account of their being written laws, that either the canon 
or the civil law has any obligation within this king¬ 
dom*:* neither do their force and efficacy depend upon their 
own intrinsic authority, which is the case of our written 
laws or acts of parliament. They bind not the subjects of 
England, because their materials were collected from popes 
or emperors, digested by Justinian, or 4 declared to be 
authentic by Gregory. These considerations give them no 
authority here: for the legislature of England doth not, 
nor ever did, recognise any foreign power as superior or 
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equal to ft in this kingdom; or as Baying tin right £o give 
law.to any, the humblest of fts subjects. Bu^ll the strength 
that efther 4he*pappl oranperial laws haye obtained^iik this 
realm t or indeed it a$y other kingdom in Europe, is onty 
because thejr haye been admitted and received by immemorial 
usage and custom, in some particular cases*and some par¬ 
ticular courts, and then form a branch of fhe leges non 
script#, or customary laws; or else, becaifte they fft*e in 
som£« other cases introduced by consent of parliament, and 
then they owe their validity to the leges scripta, or statute^ 
law. This is expressly declared in the following remarkable 
words of Stat. 25 Henry VIII., qddressed to tbit king. 

“This your Grace’s realm, recognising no superior under 
God but only ,your Grace, hath been* and is, free from 
subjection to any man’s laws but only to such as have 
been devised, made, 4 and ordained within this realm, for the 
wealth of the same; or to such other as,, by sufferance of 
your Grace undjyour progenitors, the pepple of this your 
realm have taken at their free liberty, by theif own consent * 
to'be used among them: ami have bound themselves by 
long qse and cdstom to the observance of the same; not as 
to t[ie obstfrvajice of the laws of any«foreign * pfince, 
potentate, or prelate; but as t9 the customed and «ncient 
•laws of this realm, originally established as laws of the sa&ie,* 
by the shid sufferance, consents, and custom; and none 
otherwise.^ • • 

I. By the civil law, absolutely taken, is generally 
understood the civil or municipal law of the Soman empire , 
as comprised in the Institutes, the Code , and the Digest of 
the emperor Justinian, and the Novel Constitutions of himself 
and some of his successors. Of these, as affording illustrations 
of our own laws, it may not be amiss to give a short and 
general account. • 

The lloman law,—founded first upon the regal constitu¬ 
tions of their ancient kings; next upon the twelve tables of the 
decemviri ; then upon the laws or statutes enacted by the 
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senate r or people, the edicts of the, praetor, and thef resgonsa 
prudentum, or (pinions of, learned lawyers; and lastly upon 
the imperial decrees, or constitution^ of successive emperors, 
—had grown r to so great a bulk, as JAvf expresses it, ham 
immehsus aUdrum super alias acervatarum legwm cucnulus , 
that they were computed to he mapj* camels’ load, by an 
author who preceded Jjirtinian. This Was in part remedied 
by ttfo collections of three private lawyers; Gregorianus, in 
the year 806, Ilermogenianus, in the year 365, and Papinius ; 
knd then by the emperor Theodosius tne younger, by whose 
orders e a code <was compiled, a.d. 438, being a methodical 
collection ol all the Imperial Constitutions then in., force: 
which Theodosian code was. the only book ol civsil 'law 
received as authentic in the western part of E’lrope generally, 
till many centuries after; and to this it is probable that the 
Pranks and Goths might frequently pay Borne regard, in 
framing legal constitutions for theiv newly erected kingdoms. 
Por Justinian commanded in only the eastern remains of 
' the empire; dnd\t was uncler his auspices, that«the present 
body of civil law eyas compifed and finished by Tribonikn 
and other lawyers, about the year 529> 1 r 

Thjs 'consists of, 1. The institutes, whjch' contain the 
elements or first principles*of the Bomanlaw, in four books. 
*[These have recently been invested with great additional 
1 interest, by the remarkable discovery of Niebuhr, in the 
year 1*816, in the @athedra£ Library at Vei*tina, of ' a 
palimpsest, containing the long-lost Institutions of Gains , 
one of the five great Soman jurists,* from which were 
compiled those of Justinian, and on which, in the language 
of Professor Hugo, they “throw new and bright light.”] 
2. The digests, or pandects, in fifty books, containing the 
opinions and writings of eminent lawyers, digested in a sys¬ 
tematical method. 3. A new code, er collection of imperial 
1 constitutions, in twelve books; the lapse Of a whole century 


* Gains, Papirins, Panins, Ulpian, and ModestinuB. 
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having rendered the former code of Theodosias impejfect. ^ 
4. The novels, or new coNS’giTUTiONS, poste^or in jSme to 
the *ofher hooks, tod pmotihting to a supplement to the oode; 
containing new decrees of successive emperors, as new f 
question# happened to arise. These form the body of Boifian 
law, or corpus* juris*civil^ as published about* the time^ of 
Justinian. > , 

[It is stated by Blackstone, as if it were an undisputed 
fact, tl^at the civil law had fallen into neglect and oblivion, 
till suddenly resuscitated by the accidental discovery of a 
copy of the pandeots, at Amalfi, in the year 1130; v^hich 
occurrence he also represents as having stimulate?! Qratian 
. to reduce tin? canon "law into a .system. This must, hqw- 
. ever, be regarded as an exploded erroi*; for though it 
had long been suspected by the learned to be such, the 
profound researches of Savigny have conclusively established 
the fact, that no such cfFect»is due to any such cause: that 
whether a copy of ^he pandects were or were # not, in paint of 
fact, discovered* at the time and place alleged, the study of 
the tfivil law in Europe had really never entirely ceased, but 
was vigorously and extenei^fily prosecuted in various quarters 
of Europe, beAre the period in question. * This celeb*a|ed 
manuscript, we are informed by * Gibbon, was bound in 
pjirple, deposited in a rich casket, and shown to curioud 
travellers, by the monks and, magistrates, bare-headed, and 
with lighted^ tapers. It nov» repose* in the* Lortfnzo- 
Medicean library at Florence, where it is vigilantly guarded. 

[Though Blackstone has incidentally alluded to the sub¬ 
ject, he by no means affords his reader any idea of the extent ^ 
to which our law is really under obligation to that of the 
Komans. Sir Alatkew Ilalc had plainly declared “ that the 
principles of our law are borrowed from the civil law, and 
therefore in many things grounded on the same reason: ” 
yet, as Sir William (Tones long afterwards remarked, “ few 
Frigliah lawyers dare make such an acknowledgment.** 
This may be traced to well-founded^ jealousy of the civil 
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.and qanon laws, on the part of our ancestors; but profound 
modern jurisfe particularly Efavigny, have unquestionably 
established the identity of large'portions*- of, English* and 
JEtoman law? In a recent case * (1848) of much interest 
ancT importance, the right to water flowing in a subterranean 
course, was solemnly decided, aftjpn long argument, in a 
Court of Error, entirely on principles derived from the 'civil 
law! The late learned Chief Justice Tindal, in delivering the 
judgment of the court, made an observation worthy of the 
r attention of the student, and in conformity with the doctrine 
of Blackstone. “The civil law forms no rule binding, 
in itself, din <the subjects of these realms; but in deciding a 
case upon principle, when no direct authority can.be' cited 
from our books, itraffbrds no small evidence of the soundness 
of the conclusion at which we have arrived, if it prove to be 
supported by that law—the fruit of the researches of the 
most learned men, the collective wisdom of ages, and the 
groundwork of t the municipal law of moso of the countries 
* in Europe.**" Both English and American lawyers of the 
present day arevjdrawing, faith increasing frequency, -from 
this deep «and pure well of anciefct jurisprudence.—It is not 
only A matter of great national and juridical interest, to trace 
the progress of those long and fierce feuds between the ‘pro¬ 
fessors of the civil and common law, of which the latter bear 
such visible traces ; but ho one can hop&to obtain a scien¬ 
tific knd systematic«tnowledge of the existin^English law, 
or appear with the least credit before foreign jurists, who 
is ignorant of the leading principles of the civil law: a 
truly glorious and affecting monument of human intellect 
and . wisdom. A considerable knowledge of that law, as 
now received in Europe, is requisite, moreover, for those 
engaged in legal practice connected with those foreign 
dependencies of Great Britain, ip which the civil law is 
used. A man must know it, simply because it Is the 


* Acton ▼. Blundell , 12 Mee. & W., 324. 



modified ldtar of those countries: and the shortest aiid*only „ 
sure w*y of obtaining a, competent knowledge, of the 
civil *faW } as it exists in 'Hmy modem country, is to kUbw 
what* that ( law is,* in.the compilations of {Justinia^. *. 
Finally,♦-owing to. the ancient connection between Scotland 
and France, where the Vsivil law prevailed, its element largely 
predominates in^the dxistiqg law c/f .Scotland,, principally 
with reference to contracts and commerce; dot, however, 
qud citil law, but, in the language of Lord Stair, in confor¬ 
mity with that of Chief‘justice Tindal, “ the civil law is not 
recognised in Scotland as a law binding for its authority! 
but as a rule is followed for its equity.*’] • 

II.* The canon law, a body of ecclesiastical law, relative 
to matters over .which the Romish church has, or pre¬ 
tends to have, a proper jurisdiction, [is derived from various 
sources, and consists* of materials genuine and spurious. 
It may be almost reganle*!, indeed, as the spurious off¬ 
spring of the'civj law, from ^hiyh have been drafrn its 
most valuable ingredients; while its own peculiar ma&ims ( 
and*rules have all one and the same tendency,—towards 
ecclesiastical aggrandisement. Professedly it (insists of 
the opinions *of .the ancient fatherS, t decrees of general 
councils, decretal epistles, and bdlls.—Early in the hinth 
century'came into vogue, in Western Europe, a collection of 
false, garbled, and*interpolated canons, purporting to be by 
St. Isidore j^tlie object of whiclh was tff make the authority 
of the See of Rome absolute in all matters of ecclesiastical 
controversy; declaring the pope supreme head of the 
universal cliurcj. After various intermediate compilatjdns,, 
appeared, in a.d. 1151, t^e famous one above referred to, of 
Ghatian, a Benedictine Monk, which was called the j Edictum 
Qraticmi , and also Concordia Discordantium Canonum. This 
work, of a formal^nd institutional character, hut with a large 
proportion of spuribus elements, was everywhere received 

* Soe Mr. Long's “Two Discourses in the Middle Temple Hall,” A.n. 
1847, pp. 91, 92. 
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. with enthusiasm by those who desired to extend«and conso¬ 
lidate Che power of the Roma%See. Many of the errors and 
falsities of Gratian have been Vsxpqsed 1 by learned* ’and 
.candid canonists, but his work remains a great authbrity. 
“$5 the compilations of Isidore and Gratian,** 4 ' said the 
late^ eminent’ and learned Romap • Catholic lawyer, Mr. 
Butler, “may be income measure'attributed one* of 1 the 
greatest misfortunes of the Roman Catholic church, the 
claims of the Popes to temporal power. That a cjfcim so 
‘ unfounded, impious, and detrimental to religion, and so 
hostQe to the peace of the world, Bhould ever have been 
made, is fetiange; but stranger yet is the success, it met 
with.” ’. *■ ‘ - * 

* [The next great collection was made in a,d. 1234, — the Jus 
Decretalium , under the auspices of the arrogant Gregory 
IX.; successively followed, in 1298,"by the Idler Sextus 
Decretalium of . Boniface VIII.; by the constitutions 
of Clement V., promulgated in 1317, by his successor John 
‘ XXII.; and*by several other collections c&Wc&Fxtravagantes, 
' probably as being extra debretum Oratiani .—Such areP the 
main constituents of the CorpuS* Juris Cdnonici of that 
canprf law, against which our ancestors struggled so long, 
resolutely, and successfully, as totally subversive of‘the 
liberties of mankind, by devices not to be appreciated but 
after a study of *the systfem, and the history of *its growth 
and 6peration in different ages and countries. ^ 

[In England, there existed, in Roman Catholic times, 
besides the general canon law, certain legatine and 
provincial constitutions, emanating from synods held 
respectively under the papal legates, and several archbishops 
of Canterbury, from the time of Ifeniy III. 'to Henry VI.] 
At the dawn of the Reformation, in the reign of king 
Henry VIII., it was enacted in parliament, that a review 
should be had of the canon law; and, that till such a 
review should have been made, all canons, constitutions, ordi¬ 
nances, and synodals provincial, being then already made, and 
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not repugnant to the law of the land, or the hing\ prerogative, „ 
should*still bo used and execivted. And, as no such review 
hosyjSi been perfected, upon this statute now depend# the 
authority of the canon law in [England: [the limitations # of, 
which ajjjfear to be, that such canons only as eiisted at the 
time of the dtatuid, a«.<^ were adopted by our laws, bind 
both lajty and clergy.* Certain constitutions $nd canons 
ecclesiastical? lil* in number, enacted by the dergy in the 
year 1|>03, sanctioned by the charter of James I., but never 
confirmed by parliament, do not bind the laity, whatever 
regard the clergy may be bound to pay them. • They form, 
however, the present standard of the United Church or 
, Englamc^ and*Ireland*.*] , • 

, There are certain courts, in which the cidl and canon law8 
are permitted to be uSed, under different restrictions: the 
ecclesiastical courts;*the courts of admiralty';f [and, at 
present, the court of the university of Cambridge: that of 
Oxford having .bedi made subject, in the yejir 1854, to the 
common and statute law of the realm, and not the civil taw, 
by stilt. 17 & 18 Viet. c. 81, s. 45.] In all, iheir reception in 
general, and the* differont 4 * degrees of that reception, are 
grounded entirely upon custom ; corroborated in the latter 
instance by act of parliament, ratifying those charters \fhich 
confirm the customary law of the universities. It # will 
suffice at present io remark a few particulars relative to 
them all, wl>6h may serve to inculcate more strongly the 
doctrine laid down concerning them. 

1. And, first, the courts of common law have the super¬ 
intendency over these courts, to keep them within tjieir 
jurisdictions, to* determine wherein they exceed them, to 
restrain and prohibit such excess, and in case of contu¬ 
macy, to punish the officer who executes, and, in some 

, * See 1 fltepli. Comm., 65. 

+ Codrts martial, naval aud military, are respectively governed by a code 
of laws contained in the Mutiny Act and Articles of War, and in other 
respects by the common law of the land .—Vide post, ‘Military and Naval 
Etudes.* 
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oases, the judge who enforces, the sentence so (declared to 
‘ he illegal. f ' 

*2..The common law has reserved to itself the exposition 
r of all such* acts of parliament as concern, either the extent 
of* these courts, dr the matters depending befb^e them. 
And, therefdre, if these courts either Refuse 'to allow these 
acts of parliament, or lyill expound them in any othfjr sense 
than that which the common law puts? upon them, the 
queen’s court at Westminster will grant prohibitions, to 
restrain and controul them. * 

3 V An appeal lies from [the ecclesiastical and mari¬ 
time] cohrfcs to the queen in council [that is, ,to the 
Judicial Committee of the Privy Council]*' in, the last 
resort; which proves that the jurisdiction exercised in . 
them is derived from the crown of England, and not from 
any foreign potentate, or intrinsic authority of their own. 
And, from these three strong marks and ensigns of supe¬ 
riority, it appears beyond # doubt, that the eivil and canon 
lawc, though admitted in some cases by custom in some 
courts, are only c;ubordinal, and leges sub graviori lege < and 
that, thus admitted, rcstraihed* alterbd, new-modelled, and 
aiqedded, they* are by no means with us a distinct indepen¬ 
dent species of laws', hut'inferior branches of the custoYnary 
br unwritten laws of England, properly called the queen’s 
ecclesiastical, and the qfieen’s maritime laws. 

‘ 1 #• e S 

* Post, ‘ The Queen? a Councils.' 
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CHAPTER VIII. 


THE WRITTEN LAW.—STATUTES,' i?ND THE CONSTRUCTION 
* OF TJltfM. 

[1 Bio. Com. 85—91.] 

Let us next proceed to the leges scripts, or written laws 
of the kingdom: which art! Statutes, [* enacted ,’ as every 
one of them punctiliously recifes v * by the* Queen’s* most 
excellent majesty, by and with the advice and consent of*the 
lords*spiritual and temporal, ap<f common^, in this present 
parliament assembled, aijd Sy the authority of the same.’] 

The pldest ot thpso now extant, and pointed*in our statute 
books, is the famous Magna Chart a, as confirmed in‘par¬ 
liament, P Henry II.: though doubtless there were yiany 
acts before* that time, the records of which are now lost, 
and the determinations of them, perhaps, at present currently 
received for the maxims of the old common law. [It has 
indeed been said by a high authority, though too boldly, that 
common law is jjothing but statutes worn out by time.]» • 

The manner of making; these statutes will be better con¬ 
sidered hereafter, when wc examine the constitution of 
parliaments. 

[The leading digtinctiondbetween Statutes, is Public and 
Private, and it was* first observed in the reign of Bichard 
III. The former, signify an universal rule affecting the whole- 
community; the latter, arc rather exceptions than rules, as 
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,operating on* particular persons, localities, and private con¬ 
cerns. * The Romans called thp former senates consulta , the 
latter, senates decreta. Of both classes of statutes, all fepurts 
.of justice must now take nolice alike; both being recently, 
by statute 13 & l4 Viet. c. 21, s. 7, declared by r th$ legisla¬ 
ture public acts, unless the contrary Jbe ‘expre&sly provided.] 
Another ( distinction as between Declabatoby and. Reme¬ 
dial statutes. By the former, when the bid custom of the 
kingdom is fallen almost into disuse, or become disputable, 

* the legislature, to avoid doubts anti difficulties, ‘ declares * 
wha{j the common law is, and ever hath been. The latter— 
* rmed&«Z'-*>supply some defect in the existing law, and 
redress some abuses or inconveniences with which i^is«found 
to be attended, without introducing any penal provision. 
There are, however, Borne other statutes not falling within 
either division. 


[The principal rules for cokbtbuieg acts of parliament, 
are these. • • 

* [i First. It is* a golden rule for the interpretation and con- 

' struction of statutes, thrfc the intention and will of< the 
legislature, must 1 be sought* in <the language which it has 
thought fit to* use. «That language must bt taken in its 
plain grammatical meaning, unless such a course would* lead 
to a clear contradiction of the apparent purpose of the Act, 
or to some palpable absurdity, which pught not to be 
lightly imputed to the legislature. There is high authority 
for holding that remedial statutes ought to be ( liberally,’ and 
penal statutes, and those imposing a charge on the subject, 
f * stijctly * construed; but such a rule should be kept ever 
subordinate to the cardinal one, of seeking for the inten¬ 
tion of the legislature, in its language. A disregard of this 
latter, may become very dangerous; and open a wide door to 
tyranny, jesuitry, and judicial discretion and caprice, exactly 
in those cases where liberty and justice* are vitally concerned 
in having such a door closed. This being so, it surely behoves 
the legislature to use great discretion and circumspection, so 
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to express f itself with all attainable simplicity, and exact¬ 
ness. »If any doubt arise? from the terms which* it has 
employ^, it hastalways be&i hefd a* safe means of cdllocting 
the intention, to call’in aid the'ground and cause of making 
the statute: to consider the old law, thft mischief, and fhe 
remedy:—and, if tlierebe A preamble, it is, in the language 
of chief justice Dyer, % key to open tjie minds of the makers 
of the act, and the mischief ^hich they intended to redress.* 

[Lipht is to be collected from every part of a statute, in 
order to discover its general scope and intention: and’no 
word, clause, or sentence, is to be nullified, or rejected, 
except from an absolute and evident necessity. „ 5t may be, 
that tjie legi^ature has afforded' m'eans in the act itself, p for 
determining particular expressions to bp used otherwise 
than in their grammatical and usual sense :—and if certain 
words have received .a determinate signification, by legal 
decisions, the legislature must be assumed to have used them 
with such signification. * 

* f 

[Secondly. As ohepart of a statute is properly.called ip to 
help,the construction of another part of and is fitly so 
expounded os to, support and give effect, if possible, to the 
whole of itrso is the comparison ,of one, statute • with 
another, made by’the same legislature, *upon the same, sub¬ 
ject, enjoined for the same reason, and attended with a like 
advantage.t It is to.be inferred that a code of statutes re¬ 
lating to onq subject, w as governed by cyie spirit hnd policy, 
and intended to be consistent and harmonious. It is, there¬ 
fore, an established rule, that all Acts in pari materid, are 
to be taken together, as if they were one Act, framed on one 
system, and having one object in view. „ 

[ Thirdly . W«hen a statute contains a provision of a general 
nature, the common law must he consulted, in order* to give 

that provision effect. 

* 0 

* • 

* See the judgment of chief justice Tindal in the Sussex Peerage case, 
in the house of lorda, 11 Clark k Finelly, 143. 

+ Dwarris on Statutes. 
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* [Fourthly., When the cofcimon law and a statute differ, the 
latter prevails; and an old stathte yields to a subsequent 
ong; t which may repeal*the fonfie| not only eiprqpBly^Jbut 
by necessary implication, aS, by an absolute inconsistency 
with it. Leges pokteriores , priores contraries abrojdnt , is a 
general principle of universal law; and*it was a law of the 
Twelve Tables, that qyod populus pqstremum jussit, id* jus 
return esto .* « v • ‘ * 

[Fifthly. It has been lately specially enacted (sta^ 13 & 
14 Viet. c. 21,) that if statute a, wholly or partially repealing 
statute b, bp itself repealed by statute c, b remains so 
repealed, Viqjess o expressly declare the contrary. 

[Sixthly. Acts of parliament derogating from the power 
<jf a subsequent parliament, are inoperative for sucli a pur¬ 
pose, on the plainest principles of. legislation; for the 
legislature has at all times supreme and absolute authority 
to do as it wills. 

[Thpse may be regarded as exhibiting sfund principles for 
exp funding.the language, so as to give effefct to the intention, 
‘ of the legislature,; principles acted on for ages, by wisq and 
learned men. K is useless foi the .legislature to speak, 
unless it be rightly understood ; Aid if, as * unfortunately 
too pften happens 4n modem times, it do not give itself 
leisure to use plain and consistent language, it taxes 
judicial ingenuity needlessly, aud by multiplying law-suits, 
grievously V)ppresseg those classes whom it so improvidqjutly 
affects.] 




CHAPTER IX. 

. EQUITY, AND ITS RELATIONS TO LAW. 

' * *. . . . ’ 
[In preceding chapters has been givt»n an outline of 

the common and 1 statute law of England: but there yet 
remains to be considered a co-ordinate system for ad¬ 
ministering justice, in matters relating to property,—that of 
equity. The student will find in a subsequent chapter, a 
sketch of the rise and progress of this system: all that 
is here in ten tied, is to aiford him a general idea of the 
province of equity, and the leading principles regulating 
its administration, and indicating its relation to law. 
This is the more necessary, since mpny expressions of legal 
writers would lead to erroneous notions on this subject; 
“ The very terms,” says Blackstone, “ of a court of JEtjuify, 
and a court of Law, as contrasted with ,each other, aro apt 
to mislead us : as if the one judged without equity, aqd the 
other was not bound by any law.” The discretion of equity, 
however, in some cases follows the law implicitly; in others, 
assists it, and advances the remedy: in others, again, it 
relieves against the abuse* or allays the rigour of it: but 
in no case does it contradict or overturn the grounds or 
principles of law.* A great master of equity, the late lord 
Redesdale, has left, ub tBe following comprehensive and 
luminous sketch of our system of equity. 

* Sir Joseph Jekyll, M.R. 

. r 2 
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[“ # EaUy is. the history o*f our jurisprudence, tjie adminis¬ 
tration of justice by the ordinary courts, appears tb have 
bojn incomplete. To' supply ‘ t^e defeat, the soiffts of 
# equity have gained an establishment; assuming the power 
of’enforcing the principles, upon wnichthe ordfn&ry courts 
also decide,* when the powers* of 9 thdse ccfurts, or their 
modes of proceeding are insufficient for the purpose; of 
preventing those principles, \Aen enforced "bf the‘ordinary 
courts, from becoming, contrary to the purpose of their 
original establishment, instruments of injustice; and of 
deciding on .principles of universal justice, where the inter¬ 
ference of » court of judicature is necessary to prevent a 
wrpng, and the positive \aw is silent. 'The courts of equity t 
«Iso minister tov the ends of justice, by removing impedi- 1 
ments to the fair decision of a question in other courts ; 
by providing for the safety of property in dispute, pending 
litigation; by restraining the ^assertion of doubtful rights 
in a •manner productive of irreparable* damage; by pre¬ 
venting injury* to a third person, from tlie doubtful title of 
others; by putting a btfund to vexatious and oppressive 
litigation, and preventing unnecessary multiplicity of suits : 
aiyl Vithout pronouncing any judgment on*the stfbject, by 
compelling a discovery* which may enable other eburts to 
%ive their judgment; and by preserving testimony, when in 
danger of being lost, before the matter,to which it relates 
can*be mdde the svbjebt o& judicial investigation.” * , 

[In the year 1854, a bold step was taken by the legislature, 
in “the Common Law Procedure Act 1854,” tending 
seriously to affect the long established relations between the 
administration of law and equity: by arming the courts of 
law with powers till then wielded by courts of equity alone, 
and allowing equitable matter to be available in courts of law. 
On the other hand great and beneficial changes have been 
introduced into the administration of aqfiity; rendering its 


* Mitford’a “ Treatise of Pleading in the Courts of Chancery,” p. S. 
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proceeding*, comparatively with their forme? ctftditi ons,„ 
simple. and inexpensive ; and introducing the vivd voce 
examination of witnesses * : i 

[The systems of jurisprudence in our courts of Law and, 
Equity are equally fixed and positive, though varied in the 
forms of their proceedings. Equity follows tfie Law, as is 
said absve : by which » is to be understood, tliaj the rules 
of property, the rules of evidence, and of interpretation, are 
the saqje in each: or each would be perpetually confounding 
and defeating the other. No one can understand or appre¬ 
ciate the objects and action of Equity, who ia not equally 
well informed in respect of the I^aw.] ** 
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CHAPTER % X. 
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■ 

COUNTRIES SUBJECT TO THE LAWS OF ENGLAND. 

« 

[1 Bla. Com. 93—120.] 

I. The kingdom of England, ovei r which our municipal 
laws have jurisdiction, includes not,* by the common law , 
either "Wales, Scotland, Ireland, Berwick-upon-Tweed, or 
any other part of the king’s dominions, except-the territory 
of England onljr. [Wales and Berwick-upon-Tweed were, 

* however statutabiy declared (st. 20 Geo. II. c. 42, s. 3) to 
be comprehended* in the word “‘England,* 1 when used in 
any € afct of parliament.*] And yet £he civil laws and local 
customs of this territory*do now obtain, in part or in* all, 
vfith more or less restrictions, in these and many other 
adjacent [remote and widely scattered] countries ■; of which 
it will be proper firafc to' takr a review, before wo consider 
the kingdom of England itself the original and proper 
subject of these laws. 

II. Wales had continued independent of England, un¬ 
conquered and uncultivated, in the primitive pastoral state 
which Caesar and Tacitus ascribe to Britain in general, for 
many centuries: even from the time of the hostile inva¬ 
sions of the Saxons, when the ancient and Christian inhabi¬ 
tants of the island retired to those natAil intrenchnVents, 
for protection from their pagan visitants. But when these 
invaders themselves were converted to Christianity, and 
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settled inte regular and potent governments, tins fUreat of v 
the ancient Britons grew ewery day narrower; they were 
ovCNruif by libtlS and li^le, gradually driven from one^ fast¬ 
ness \o another, and* by repeated losses abridged of their 
wild independence. Very early in our history We find their 
princes doing* homage*Ip *the crown of England; till 'at 
length, .in the reign of •Edward the Eiijpt, who may justly be 
styled the conqueror of ."Wales, the line of their ancient 
prince was abolished, and the king of England's eldest son 
became, as a matter of bourse, their titular prince; the ter¬ 
ritory of Wales being then entirely re-annexed, by a Jrind 
of feodal resumption, to the dominion of the c»wn of Eng¬ 
land ;* or, a# the statute of Rhudlan expresses it, “ terra 
Wallitr cum incojis mis, prius regi jure feodali subject*, 
(of which homage was the sign) jam in proprietatis domi¬ 
nium tolaliier et cuhi integritatc conversa est, et corona 
regni Anglia , tai qnam pars corporis ejusdem, annexe et 
unita .” By the Statute also of Wales, very ^material altera¬ 
tions were made in divers parts of their *laWs, so as to 
redtfce them nearer to the English standard, especially in * 
the forms of their* judicial proceedings: but they still 
retaiueS vcry*much of*their original polity: particularly 
their rule of inheritance, viz., that their lands W’cre divided 
equally among all the issue male, and did not descend £o 
the eldest fcon alone. By other subsequent statutes their 
provincial immunities were still farthe# abridged: bilt the 
finishing stroke to tlicir independency was given by the 
statute 27 lien. VIII. c. 26, which at the same time gave 
the utmost advancement to their civil prosperity, by admit- 
ting them to a thorough communication of laws with the 
subjects of England. Thus were this brave people gra¬ 
dually conquered into the enjoyment of true liberty; being 
insensibly put qpon the same footing, and made fellow- 
citizens witli thelSf conquerors. A generous method of 
triumph, which the republic of Home practised with great 
success, till Bhe reduced all Italy to her obedience, by 
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admitting the vanquished states to partake of the Roman 
privileges. t • 

It is enacted by this statute 27 H^n. yill. e.26,—1. That 
the dominion of Wales shall be for 1 ever united t6" the 
kingdom of'England. 2. That all Welshmen bom Bhall 
have the same liberties as otbqrr the king’s subjects. 
8. That lands in Walep shall be inheritable according to 
the English ' tenures and rules of descent. 4. That the 
laws of England, and no other, shall be used in Wales: 
besides many other regulations of the police of this princi¬ 
pality. And the statute 34 and 35 Hen. VIII. c. 26. 
confirms tW same, adds farther regulations, divides it into 
twelve shires, and, in short,.reduces it into the* sanm order 
in which it stands at this day j differing from the kingdom 
of England in only a few particulars, hardly more than are 
to be found in many counties of England itself. [A statute 
passed in the year 1830 (1 W. IV. c. 70), which abolished 
the local courts previously existing in Wales, completed the 
assimilation r of 'that part of the kingdom to England, and it 
'is visited by the .justices di assize like any other part of 
England: - while, in 1832, the' 1 act for Amending the repre¬ 
sentation of the people (2 W. IV. c.‘ 45) madfe considerable 
changes in the parliamentary representation of Wales.]' 
**111. The kingdom of Scotland, notwithstanding the 
union of the crowns on the accession of their king, James 
VI., to that 1 of England," continued an entirely separate and 
distinct kingdom for above a century more, though an union 
had been long projected; which was judged to be tbe more 
easy ^to be done, as both kingdoms were anciently under 
the same government, and still retained a great resem¬ 
blance, though far from an identity, in their'laws. By an 
act of parliament, 1 Jac. I. c. 1, it is declared that these two 
m ighty, famous, and ancient kingdoms were formerly one. 
And sir Edward Coke observes how marvellous a'con¬ 
formity there was, not only in tbe religion and language of 
the two nations, but also in their ancient laws, the descent 
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of the crowft, their parliaments, their titles of rfohilitjr, their 

officers, of state and of justice, they* writs, their customs, 
and*even*thc language o£p their ^aws. Upon which account 
he sufposes the commoiy law of each to hijve bccif originally 
the same*; especially as their most ancient and authentic 
book, called regiam majteiatem, and containing the rules,of 
then? ancient common law, extremely similar Jio that of 
Grlanvil, which contains the principles of ours* as it stood 
in the ^eigu of Ilenry II. And the many diversities sub¬ 
sisting between the two laws at present, may be well enough 
accounted for, from % diversity of practice in two large and 
unoonummicating jurisdictions, an$ from the %cts of two 
• distinct <md Ihdependent parliaments, which have in many 
•points altered and,abrogated the old common law of both* 
kingdoms. 

Though air Edward Coke, and the politicians of that 
time, conceived great difficulties in carrying on the pro¬ 
jected union, they "were at length gvercome, and the -£reat 
work was happily effected, in 1707, in the filth year* of 
the feign of queen Anne; when twcntjffive articles of 
union were agreed* to by the parliaments of both nations ; the 
purport of the fnost considerable, being as follows:— • 

1. That on the first of May, 1707, and for ever after, 
the kingdoms of England and Scotland shall be united into 
one kingdom, by the name of Great Britain. 

2. * The succession'to the n10narchy*of Great Britain 
shall be the same as was before settled with regard to that 
of England. 

3. The united kingdom shall be represented by #ne 
parliament. 

4. There shall be a communication of all rights and 
privileges between the subjects of both king^pms, except 
where it is otherwise agreed. 

9. When England raises 2,000,000Z. by a land-tax, 
Scotland shall raise 48,0007. 

16, 17. The standards of the coin, of weights, and of 
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measures, shall be reduced to those of England, throughout 
the united kingdoms. • 

<18, Ibe laws relating to trade%customs ? and the excise, 
c shall be the same ( in.Scotland as & England. # But sill the 
other laws* of Scotland shall remain in force :• though 
alterable by the parliament of* Grifeat Britain. Yet with 
this caution: that , laws relating * to public policy* are 
alterable at the discretion of the .parliament: laws* relating 
to private right are not to be altered but for the Evident 
utility of the people of Scotland. 

2% Sixteen peers are to be chosen to represent the 
peerage of «*Scotland fqp pach parliament, and forty-five 
members to sit in the house of commons. * [In the year 
'5.832, the number of the latter was increased to fifty-three : • 
thirty for counties, and twenty-three ‘for towns.] 

23. The sixteen peers of Scotland dhall have all privileges 
of parliament: and all peers of Scotland shall be peers of 
Great Britain, t and rank next after those Spf the same degree 
at the time of the union, and shall have all privileges of 
peers except sitting in the v house of lords, and voting dh the 
trial of a* peer. ‘ ‘ 4 

These arc among the principal of the twenty-five articles 
of uHion , which are ratified and confirmed by the statute 
5 Ann. c. 8 : in which statute there are also two acts or 
parliament rbcited; ‘the one of Scotland, Whereby the 
church of Scotland; as will be hereafter shown*, and als6 the 
four universities of that kingdom, are established for ever, 
and all succeeding sovereigns arc to take an oath inviolably 
k to maintain the same; the other of England, 5 Ann. c. 6, 
whereby the acts of uniformity of 13 Eliz. and 13 Car. II. 
except as the same had been altered by parliament at that 
time, and all other acts then in force for the preservation of 
the church of England, are declared perpetual; and it is 
stipulated that every subsequent king‘and queen shall take 
an oath inviolably to maintain the same within England, 
Ireland, Wales, and the town of Berwick-upon-Tweed. And 
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it is enacted, that these two acts “ shall be for dver observed . 
as fundamental'and essential conditions of the union.*’ 

union.with Scotknd is a highly interesting passage 
in oulr annals, and wortj^ of being carefully studied. The, 
inconveniences and dangers to be got rid of were many and 
pressing, yet the difficulty of doing so appeared almpst 
inalterable. Nearly & century and, a half having since 
elapsed,'it is equally instructive and interesting to con¬ 
template the predictions of the. promoters and opponents, of 
that great measure, which time has falsified, and verified. 
A peer in the Scottish parliament sternly and rqonrnfully 
denounced the measure, as fraught,with the degradation and 
ruin of his country. * “Above all, I see our ancient mother 
Caledonia, like C|osar, sitting in the midst of our senate? 
looking mournfully round, covering herself with her royal 
garment, and breatlmfg out her last words, and thou , too , my 
son! while she attends tli$ fatal blow from our hands.” 
The earl of Nottiijgham, in theEngJish parliament, declared 
solemnly, “ if#this union do pass, I may with ihuch reason 
affirih, that I have outlived all ^tfie laws, add the very con¬ 
stitution, of England*; ”• concluding with a prayer to God 
“ to avert the *dire efTects which may 'jirobaliv ensue from 
such’ an incorporating union.” r Queen Anne, on 3 tho 
contrary, in commending the measure to the attention ot 
parliament,*told them that “she hoped the*uniou would bo 
a lagftiug blessing to the whole island, a ^rcat addition to its 
wealth and power, and a firm security to the protestant 
religion.” On giving her assent to the Act, she made this 
dignified declaration. “ I consider this union a matter of t 
the greatest importance to the wealth, strength, and safety 
of the whole island; and at the same time, a work of so 
much difficulty and nicety in its own nature, Jhat till now, 
all attempts which have been made towards it, in the course 
of above a hundred years, have proved ineffectual; and 
therefore I make no doubt, it will bo remembered and 
spoken of hereafter, to the honour of those who have beeii 
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instrumental* in bringing it to sucb a happy 'bonclusion. 
I desire and expect from all my subjects, of both nations, 
that .henceforth they dot with all possible, respect • fend 
kindness to one another; that so Hi may appear to a all the 
world, they have hearts disposed to become oner people. 
Thjs will be a great pleasure to m£, and will make us all 
quickly sensible of tfye good effects 'of this union. And I 
cannot but look upon it as a peculiar happiness, that in my 
reign so full provision is made for the peace and qtfiet of 
my people, and for the security of bur religion, by so firm 
an establishment of the protestant sudeession throughout 
Great Britain.” These qpecnly felicitations and predictions 
were deserved, and have been verified. J 1 *- 

The town of Berwick-upon-Tweed was originally part 
of the kingdom of Scotland; and, as’ such, was for a time 
reduced by king Edward I. into the possession of the 
crown of England: and during Buch its subjection, it 
received from tjiat prince a charter, whidh, after its subse¬ 
quent cession by Edward Balliol, to be for ever united to 
the crown and l^alm of England, was confirmed by ‘King 
Edward III. Though therefore it- hath some local pecu¬ 
liarities, derived from' the ancient law of Scotland, yet it is 
clearly part of the realnff of England; being represented by 
tfro burgesses in the house of commons, and bound by all 
acts in the British parliament, whether specially named or 
otherwise. * * 

IV. As to Ireland, the Irish were governed by what 
they called the Brehon law, so styled from the Irish name 
of jqdges, who were denominated Brehons. But king John, 
in the twelfth year of hiB reign, went into Ireland, and 
carried over with him many able sages of the law; and there 
by his letters patent, in right of the dominion of conquest, 
is said to have ordained and established that Ireland should 
be governed by the laws of England: ’Which letters patent 
sir Edward Coke, apprehends to have been there confirmed 
in parliament. But to this ordinance many of the Irish 
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were averse to conform, and still stuck to their Breton! 
law: so that both Henry III. and Edward I. were obliged 
to .renew the injunction;* and at.'length in a parliament 
holden at Kilkenny, 4Cl Edward III. under Lionel, duke 
of Clarence, the then noutenant of' Ireland, the Breton * 
law was formally abolished; it being unanimously declared 
to be indeed no law, but a lewd custom crept in of later 
times. .And* yOtj»cvcn in tlfe reign at* queen Elizabeth, the 
wild natives kept and preserved their Brehon law; which 
is described to have befen “ a rule of right unwritten,* but 
delivered by tradition from one to another, in which often¬ 
times there appeared great shew of equity in, determining 
the right between party and party, but in many things 
repugnant quite both to God’s laws and man’s.” Tho 
latter part of this character alone is ascribed to it, by the 
laws before cited of Edward I. and his grandson. 

But as Ireland was a distinct dominion, and had par¬ 
liaments of its ovui, it is td be observed, that though the 
immemorial custdtaiB, or common laV of England, were guide 
the jralc of justice in Ireland als*, yet no a$ts of the English 
parliament, since the twelfth *of king John, extended into 
that kingdom* unless it were specially named, or included 
under general words, such as, “ Vtf thin any of the king’s 
dominions.” * 

The Irish nation being excluded from the benefit <Sf the 
English statutes, were deprive^ of manj^good arfd profitable 
laws, made for the improvement of the common law: and 
the measure of justice in both kingdoms becoming thence no 
longer uniform,-it was therefore enacted, in the fourteenth 
year of Henry*YII., by Poynings’ laws,—so called after" 
sir Edward Poynings, then lord deputy,—that all acts of 
parliament, before made in England, should be of force within 
the reabn of Ireland. 

[On the 1st of* January, 1801, Ireland was united to Great 
Britain by statute 39 & 40 Geo. III., c. 67, passed on the 
12th July, 1800, entitled “ An Act for the Union of Great 
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‘Britain and. Ireland,*’ which recites its object to be “to 
promote and secure the essentjdL interests of Great Britain 
an£ Ireland, and to consolidate the strength, power, and 
resources of the British empire, ^ such measures m may 
* teiid to unite the two kingdoms rato one, in stiCb 'manner 
and on such r terms as may be established by the acts of their 
respective parliaments^.” On the day when the union took 
effect, in compliance with the fii*st article, a royfil declaration 
was issued, concerning the style and titles appertaining to 
the' imperial crown of Great Britain and Ireland, as well as 
to its ensigns, armorial flags, and banners. The fleur- 
de-lis was oijjitted, as well as the title “ King of France,” 
which had been till then retained; and the royal dignity 
.,ya8 in future to-be expressed in the Latin tongue ,—Dei 
gratia, Britanniarum Bex, Fidei Defensor ; and a now 
standard was hoisted in each capital;-containing the three 
crosses of St. George, St. Andrew’, and St. Patrick. 

[Tl}o chief articles of the union are as follows:— 

[Art. I. Presides, that the kingdoms of Great Britain and 
Ireland Bhall, on a the 1st ds»y of January 1801, and for ever 
after, be ignited into one kingdom, by the name of the United 
Kingdom of Great Britain and Ireland ; and-that the royal 
style,and titles appertaining to the imperial crown of- the 
said united kingdom and its dependencies, and also the 
ensigns, armorial flags, and banners thereof, shall.be such as 
his Majesty, by hi^royal prpclamation under the great .seal 
of the united kingdom, shall be pleased to appoint. 

[Art. II. Provides, that the succession to the imperial 
crown shall continue settled as before limited. 

[Art. III. Provides, that there shall be ‘one parliament, 
styled, Tho Parliament of the United Kingdom of Great 
Britain and Ireland. 

[Art. IV. Provides, that four lords spiritual of Ireland, 
by rotation of sessions, and twenty-eight lords temporal of 
Ireland, elected for life by the peers of Ireland, shall sit in 
the house of lords; and one hundred [now one hundred 
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and five] copimonerB, two for eaoh county, two, for the city* 
of Dublin, and two for the* city of Cork, one for Tifnity ' 
college, ^id one for each of tbe thirty-one most considerable 
cities ^nd boroughs, shalfbe the? number to sit in,thc liouse 
of commons* on the part'(^Ireland. • • * 

[That*a peer of Ireland* not elected one of the twenty- 
eighj, may Bit in the house of commons; but that whilst 
he continues* a 'member of the house T>f commpits, he shall 
not be^entitled to the privilege of peerage, nor capable of 
being Elected one of the*twenty-eight peers, nor of voting at 
such election, and he shall be sued and indicted for any 
offence as a commoner. * 

[Tl^it as often as three of the peAages of Ireland, existing 
at the time o? the union, shall become extiuct, the king may* 
create one peer of* I reland ; and when the peers of Ireland 
are reduced to one hundred, by extinction, or otherwise, 
exclusive of those who shall hold any peerage of Great 
Britain subsisting,^ the tifnc of the union, or created of 
the united kingdom since the Unton, the king may then 
crcatjp one peer of Ireland for eijpry peerage that becomes 
extinct, or as oftqn as anyone of»them is created a pper of the 
united kingdom, so thab the king may always kc‘ej> up the 
number of one hundred Irish peejjp, over and above those 
who have an hereditary seat in the house of lords. • 

[That thp qualifications by property of the representiftives 
in Ireland, shall *be the same; respectively as* those for 
counties, cities, and boroughs in England, unless some other 
provision be afterwards made. 

[That all the lords of parliament on the part of Ireland, 
spiritual and temporal, sitting in the house of lords, shall 
have the same sights and privileges respectively as the peers 
of Great Britain; and that all the lords spiritual and tem¬ 
poral of Ireland, shall have rank and precedency next and 
immediately aftci* al} the*persons holding peerages of the 
like order and degree in Great Britain, subsisting at 
the time of the union: and that all peerages hereafter 
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treated of Jreland, or of the united, kingdom, of the 
sam6 degree, shall have precedency according to the dates 
of their creations; and that * all the peers o£ Ireland, 
except thpse who are members ofcth'e house of coufctnons, 
* shall have .all the privileges of j^ers as fully «a» the peers 
of Great Britain, the right and jprivileges of sitting in 
thh house of lords, ^and upon “the trial of peers, r only 
excepted. t * • • • • • 

[Art. V. Provides, that the 'churches of England and 
Ireland shall he united into one protestant episcopal Church, 
to be called^ Tlie United Church of England and Ireland; 
that the doctrine and worship shall be the same; and that 
the continuance and prissfirvation of iihe united cliiych, as 
, the established church of England and Ireland, “shall be 
deemed an essential and fundamental part of the Union; 
and that in like manner the church of Scotland shall remain 
the same as is now established by law, and by the acts of 
union of England and Scotland. 

[Art. VJ. Provides, that the subjects of Great Britain and 
Ireland shall be # entitled the same prhileges with Regard 
to trade ^and navigation, and also in .resect of all treaties 
wdtl* foreign powers. # •' e • 

*[£rt. VII. Provides^, that the expenditure of the United 
•Kingdom shall be defrayed in such proportions as par¬ 
liament may from time <to time deem reasonable. 

[Art. VIII. Provides, that all the laws and courts of each 
kingdom, shall remain the same as already established, 
subject to such alterations by the united parliament, as 
circumstances may require; hut that all writs of error and 
appeals shall be decided by the house o»of lords of the 
united kingdom. 

[Since the union, all acts of parliament extend to 
Ireland, unless it he excepted expressly, or by necessary 
implication. r T 

[Statute 2 & 3 W. IV. cap. 88. (passed in the year 1832), 
gave five additional members to Ireland, one to each of the 
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following places, ’viz.:—tymenck, Waterford, Belfast, ■ 
Galway, and tbe University <jf Dublin. m 

[The *greafc measure ^of thQ Union, was carried tofter 
even *a more arduous juggle than in.tbe cash of Sept-. 
land. It changed tbe l^ame of tbe representative body, 
and the political constitution of tbe most highly valued 
of tBe Britisjx ^ominidbs. ^Ln alteftiion of su^h magni¬ 
tude could not be effected, on a sudden, in two kingdoms 
where tlree discussion # and publication existed, without 
strenuous expressions of opposite opinions ; and tbe history 
of tbe transaction is* deeply interesting. Whcfi, length, 
King George III. gave his assent.to J;he bill, he declared, like 

• Queen Anne tn the case of the Scottish Union, that he shotild 

• “ ever consider tli^t great measure as the happiest event of* 
his reign; being persuaded that nothing could so effectually 
contribute to extend to*his Irish subjects, a full participation 
of tbe blessings derived frcop the British constitution, and 
to establish oil tlp3 most solid foundation • the strength, 
prosperity, and power of the whole empire.” "Unlike The 
case flf Scotland, and arising from peculiar ojuses 'which it is 
hoped mgy have ceased, to exist, some attempts hhve Jieen 
made, during the lagt fifteen years, to repeal this union, on the 
alleged ground that it had been effected by corruption*and 
had occasioned only misery and degradation to Ireland. .The 
attempts were, however, resisted by the whole fierce of tho 
empifre, and afe not likely to be^rciicwed? The interests of 
Great Britain and Ireland are identical; and those of the 
latter have ever since largely occupied the attention of the 
Imperial Legislature. A review, by one of the leading 
statesmen of the age, of the benefits conferred on Ireland 
since the union, may be found in the debate in the House 
of Commons, on the 11th July, 1843.] 

With regard to .the othor adjacent islands * which are 
subject’ to the crown bf Great Britain, some of them, as the 

* It appears from the census of 1851, that Great Britain and Ireland 
may be regarded as the greatest two of a multitude of islands and rockB, 
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. isle pf "Wight, of Portland, of Thanet,* &c., are comprised 
within some neighbouring county, and are therefore to be 
looked upon as annexed to the nrother Maud, and fJ&nt of 
• the kingdom of England. [The iytet of these, in thfc year 
1832, was'^ severed from the ^county of Hfapts, and 
made a separate county, for *ttc purpose* of returning 
a member to parliament, In addition to two for** the 
borough of Newport, within t the isl&nd.] There are, 
however, certain of the islands which require V more 
particular consideration. * 

And, firsfr, the isle or man is a distinct territory from 
England, alAl not governed by our laws: neither does 
any act of parliament extend to it, unless it be particularly 
^named therein. It was formerly a subordinate feudatory 
kingdom, subject to the kings of Norway; then to king 
John and Henry III* of England; afterward to the 
kings of Scotland, and then again to the crown of 
England; and t at length we find king Henry IV. claiming 
the 1 island by right of conquest, and disposing of it to 
the earl of Northumberland; upon whose attainder it 
was granted, by the name of the .lofdshfp of Man, to sir 
Jehn de Stanley, b) letters patent 7 Henry IV. In his 
linefil descendants it continued for eight'generations.* The 
distinct jurisdiction of this little subordinate royalty, 
which existed .for a ldng series of years, being found 
inconvenient for'the purposes of public justice/ and 
for the revenue,—it affording a commodious asylum for 
debtors, outlaws, and smugglers,—authority was given to 
thg treasury, by parliament, to purchase the interest of 
the then proprietors, for the use of tlfe crown : which 
purchase was at length compksted in the year 1765, 
and confirmed by stats. 5 Geo. III. c c. 26 & 39; 
whereby the whole island and^ its dependencies, except 
the landed property and certain other rights * of the 

five hundred in number: of which only 175 were found inhabited, and some 
of them very scantily, on the day of the census. 
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Atholl family, are unalienably •vested in tha crown, and # 
subjected to the regulations of the British excise and 
customs* • 

Tlfc islands of jersey, Guernsey, bark, alberney, and, 
their agflendages, were parcel of the duchy of Normarftly, 
and united to the crownip England by the first princes oUthe 
Norman line. They arc governed bj their own laws, for the 
most part the duCal customs* of Normandy; being collected 
in an**ancient book of great authority, entitled, le grand 
coustumier. They are ifot bound by acts of our parliaments, 
unless particularly named. All causes are originally deter¬ 
mined .by their own officers, the bailiffs and^urats of the 
islands,; bu^an appeal lies from them to the queeq in 
council [that is, to the judicial committee of the privy- 
council] in the last resort. 

Besides these adjacent islands, <fcr distant plantations 
in America, and £LSEWiij<y&E, are in some respect subject 
to the English laws. [It is*hardly necessary to remind the 
reader that, sjnce*this was written, "the independence of the 
United States of America was rtcognised»by this country, 
in the year 1783.* We have alsb since acquired immense pos¬ 
sessions in ln&a and elsewhere, in eve»y quarter of the JIqbe, 
as will be presently explained.] Plantations or colonies, in 
distant countries, are either where the hinds are claimed by 
right of occupancy only,—by fihding tjiein deserf and 
uncultivated* and peopling tlie.qi from the mother country ; 
or where, when already cultivated, they have been cither 
gained by conquest, or ceded by treaties. And both these 
rights are founded upon the law of nature, or at least 
upon that of nations. But there is a difference between 
these two species of colonies, with respect to the laws by 
which they are bound. Eor it hath been held, that if an 
uninhabited country he discovered and planted by English 
subjects, all the English law's then in being, which are the 
birthright of every subject, are immediately there in force. 
But this must be understood with many and great 

o 2 



84 6(ENQUEUED OB CEDED COUNTBIES.—HIGH SEAS. 

c b 

.restrictions. • Such colonists carry with then only so 
much of the English law, as* is applicable to their own 
situation, and the condition^ of an .infant Colony; Such, 'for 
v instance, as the general rules of Inheritance, and of pro¬ 
tection frorii personal injuries. The artificial relyiements 
an<j distinctions incident to the property of a great and 
commercial people, tlja laws ^tof poliee and revenue,—Such 
especially as-are enforced by penalties,—the mode of main¬ 
tenance for the established clergy, the jurisdiction of 
spiritual courts, and a multitude of other provisions, are 
neither necessary nor convenient for them, and therefore 
not in forcec What sl^ill be admitted and what rejected, 
at what times, and under what restrictions, must, in.c&se of 
dispute, be decided, in the first instance, by their own 
provincial judicature, subject to the revision and control of 
the king in council: the^whole of their constitution being 
also liable to he new-modelled asid reformed by the general 
superintending^ power of the legislature of the mother 
country. But 4 iit conquered or ceded countries, that have 
already laws of their own, c the queen may indeed alter and 
change those laws; but, till she doe^ Actually change them, 
th^ ancient lws of «fche country remain, ilnless such as 
are Against the law of^Groil, as in the case of on infidel 
country. 

We come now to cohsidcr the kingdom of Eu gland in 
particular, the direct and immediate subject o$ those hiws, 
concerning which we are to treat in these commen¬ 
taries. And this comprehends not only Wales and Ber- 
wiejg, of which enough has been already said, but also part 
of the sea.—The main or high seas are port of the realm 
of England, for thereon our courts of admiralty have juris¬ 
diction, as will be shown hereafter; but they are not sub¬ 
ject to the common law. This main sea begins at the low- 
water mark; hut between the high-Water mark, and the 
low-water mark, where the sea ebbs and flows, the common 
law and the admiralty have divisum vmperium , an alternate 
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jurisdiction; one upon the water, when it is full seaj the. 
other upon the land, when *t is an ebb. [Offences com¬ 
mitted oh the. High Qeas, and other places within the juris¬ 
diction of the Admiralty, can now be trjed in the Central. 
Criminal Court in Lontbn, or before any jud^e of assize, 
by virtue of'stats. 4 Will. IV. c. 36, and 7 & 8 
Viet. c. 2.] 

J I • 

The Tebettoet of England is liable to t^o divisions; 
the oqf ecclesiastical, the other civil. 

1. The 1Ecclesiastical division is, primarily, into two Pro¬ 
vinces, those of Canterbury and York. A prftvip.ee is* the 
circuit of an archbishop’s jurisdiction. Each province con¬ 
tains diners dioceses, or secs of suffragan * bishops; whereof 
Canterbury includes twenty-one, and York three : besides " 
the bishopric of the' Isle of Man, which was annexed 
to the province of York by kinj Henry VIII.t Every 
diocese is divided into archdeaconries, whereof there are 
sixty in all; raett archdeaconry into rural cjjeaneries, which 
are the circuit of the archdeacon’s and rural dedn’s jurisdic¬ 
tion • of whom hereafter; and every deanery is divided into 
parishes^. 

A parish is \hit circuit- of ground \chich is committed to 
the charge of one parson , or vicar, \r other minister Jtaving 
cure of souls therein. These districts are computed to be 
near ten thousand* in number. J ifow ancient the division 
of parishes is? may at present he difficult to ascertain; for 
it seems to be agreed on all hands, that in the early ages of 
Christianity in this island, parishes were unknown, or at 
least signified the same that a diocese does now. There, 
was then no appropriation of ecclesiastical dues to any par¬ 
ticular church ;* but every man was at liberty to contribute 

* i.e., Subordinate to an archbishop. 

f The whole number of bishoprics, including tbe two recently created 
(Bipou Und Manchester), 4a now twenty-six. 

$ In 1831 the number of parishes and parochial chapelries were com¬ 
puted at about 10,700. In 1851 the number of churches and chapels was 
10,477. 
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•his tithes to Whatever priest or phurch he pleased, provided 
only that he did it to some? or, if he made no special 
appointment or appropriation thereof,, they were paid' into 
Ah e. hands of the hishop, whose duty it was to distribute 
them among the clergy, and for o$^r pious purposes;- accord- 
in g t to his own discretion. *" 

Mr. Camden says tMt England wdb divided into parishes 
by Archbishop Honorius, about the year 630; but sir Henry 
Holjarfc lays it down, that parishes were first erected 'by the 
council of Lateran, which was held a.d. 1179. Each 
widdy difiefS from the other, and both of them perhaps 
from the trhth; which r will probably be found'in the 
medium, between the two ’extremes. For Mi 1 . Sol den has 
4 clearly shown, that the clergy'lived in common, without any 
division of parishes, long after the time mentioned by 
Camden. And it appears from the Saxon laws, that parishes 
were in being long before the da te of that council of Late¬ 
ran, t& which they are ascribed by Hobart 

"We find the distinction of parishes, nay even of mother- 
churches, bo car?y as in the_ laws of king Edgar, about the 
year 970 * Before that time, the consecration of tithes was 
in (general arbitrary,;'that is, every man paid his own, as 
was before observed, to* what church or parish he pleased. 
5ut this being liable to be attended w T ith either fraud, or 
at least eaprico, in the persons paying; and with either 
jealousies or mean Compliances in such as were competitors 
for receiving them; it w’as now ordered by the law of king 
Edgar, that dentur omnes detinue primarice ecclesia ad 
qua$i parochia pertinet . However, if any thane, or great 
lord, had a church within his owp. demesnes, distinct from 
the mother-church, in the nature of a private chapel; then, 
provided such church had a cemetery or consecrated place 
of burial belonging to it, he might allot one-third of his 
tithes for the maintenance of the officiating minister: but if 
it had no cemetery, the thane must himself have maintained 
his chaplain by some other means; for in such case all his 
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tithes wer^ordained to be paid to the primaries ecclesice , 0 / ' 
mother-church. 

• 

Tljis proves^ that the kingdom was then generally • divided 
into parishes; which’division happened probably # not hlf at 
once, bulfbf degrees. Ibr it seems pretty clear.and certain,* 
that the boundaries of Vmtishes were originally ascertained 
by those of a manor, pr manors: since it seldom happens 
that a tnaufir extends itself* over mdfre parisljpS than one, 
though there are often many manors in one parish. The 
lords, as Christianity spread itself, began to build churches 
upon their own demesnes, or wastes, to accommodate their 
tenants in one or two adjoining lordships ; and, Ih order to 
have divine gcrvice regularly performed therein, obliged all 
their tenants to appropriate tfreir tithes to the maintenance , 
of the one officiating minister, instead of leaving them at 
liberty to distribute them among the clergy of the diocese 
in general; and this tract of land, the tithes whereof were 
so appropriated, formed a Tlistinet parish. This will well 
enough account for the frequent hitermixttirq of parishes . 
onetfvitli another. For, if a loid had a parcel of lantl de¬ 
tached from the main of his* estate, buf» not sufficient to 
form a parish of itself*** it was naturaj for him to endsw his 
newly erected elfurch with the tithes of those disjointed 
lands; especially if no church was then built in any loud- , 
ship adjoining to those outlying parcels. • 

Thus parishes were gradually forined^and paash churches 
endowed with the tithes that arose within the circuit 
assigned. But some lands, either because they were in the 
hands of irreligious and careless owners, or were situate in 
forests and defert places, or for other now unsearchable* 
reasons, were •never united to any parish, and therefore 
continue to this day extraparochial; and their tithes are 
now, by immemorial custom, payable to the king instead of 
the bishop, in trhstw and'confidence that he will distribute 
them for the general good of the church. 

[In the year 1818, the legislature laudably bestirred itself 
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about extending the usefulness of the Church of England, 
* so as* to make it more commensurate with the exigencies of 
the age By acts passed in that year, and frequently since, a 
hpdy^corporate has been called into existence entitled “Her 
•Majesty’s Commissioners for building New Churches,” who 
are armed wHh ample powers to«x^ry into effect tlie object 
proposed; for remodelling the existing divisions of parishes 
for ecclesiastical purposes; cresting new ecclesiastical dis¬ 
tricts, called district parishes; uniting parts of contiguous 
parishes, and extraparochial places, into consolidated chapel- 
ries; assigning particular districts to churches and chapels 
already existing, and converting vicarages into rectories. 
Besides all this, in the j'ear 1835, another great movement 
was made by the legislature* by the appointment of “ The 
Ecclesiastical Commissioners ” for improving our ecclesias¬ 
tical system, remodelling dioceses, redistributing their reve¬ 
nues, uniting and severing benefices, and effecting many 
other important objects, for which recourse has been had to 
subsequent statutes.*] 1 Thus much for the ecclesiastical 
division of this kingdom. 

2. The Civil division of the territory of England is into 
counties; of those counties into hundreds ; of those hundreds 
intef tithings, or towns. This division, as it now stands, 
sepms to owe its original to king Alfred: who, to prevent 
the rapines and disorders which formerly prevailed in the 
realm,.instituted tithings ; so called from the Srxon, because 
ten freeholders, with their families, composed one. They 
all dwelt together, and were sureties, or free pledges, to the 
king, for the good behaviour of each other j and if any 
offenfte was committed in their district, they were bound to 
have the offender forthcoming. And therefore, anciently, no 
man was suffered to abide in England above forty days, 
unless he were enrolled in some tithing, or decennary. One 
of the principal inhabitants of the'tithing is annually ap- 

* A lucid account of all these salutary and extensive changes may be 
«een in Steph, Comm., vol. iii. pp. 102—116. 
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pointed to, preside over the rest, being called .the tithing? 
man, the headborough (xfr<jrds ■which speak theif * own' 
etymology), and* in some countries the borsholder, m or 
borough’s ealder, being supposed the discreetest man in the 
borough'^ fo&n, or tithing^ * • * 

As ten families of freatidlders made up a towh or tithing, 
so ten titliings compo^<f a superior ^division, called a hun¬ 
dred, as consisting of ten tubes ten families. Tile hundred 
is governed by an high constable or bailiff; and formerly 
there was regularly held in it the hundred court, for ‘the 
trial of causes, though now fallen into disuse. . In some of 
the more northern counties, these hundreds are celled 

• wapentakes. 9 • ’ * 

p An indefinite number of «thesc hundreds make up a 
county, or shire. * Shire is a Saxon word, signifying a divi¬ 
sion ; but a county, coin i tat us, is plainly derived from comes , 
the count of the Franks; £liat is, the earl, or alderman, os 
the Saxons called him, of the'shire, to whom the government 
of it was entrusted. This he usually exercised by # his 
deputy, still called in Latin vicevomes, an4 in English, the 
sheriff, shrieve dt shtre-reve, signifying the officer of the 
shire; hjxm whom, by process of time, the ci^il administra¬ 
tion of it is now totally devolved. •In*somc counties there 
is an intermediate division, between tlie shire and the 
hundreds, as lathes hi Kent, and rapes in Sussex, each ofthem 
containing about three or fou^ hundreds a-pidbe. These 
had formerly their lathe-reeves and rape-reeves, acting 
in subordination to the sliire-reeve. Where a county is di¬ 
vided into three of these intermediate jurisdictions, they are 
called tritliings, ^hich were anciently governed by a triifiing 
reeve. These teithings still subsist in the large county of 
York, where, by an easy corruption, they are denominated 
ridings; the north, the cast, and the west-riding. The 
number of counties in England and Wales have been 
different at different times; at present they are forty in 
England, and twelve in Wales. 
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Three of .these counties, Chester, Durham, and Lancas¬ 
ter, arfe called counties pal^ine. The two former are 
suqh by prescription, of immemorial custom ; f or, at least as 
old as the Norman conquest* the latter was created by king 
Edward III. in favour of Henry Pjantagenet, flrft earl and 
then duke ftf Lancaster; whodfe^eiress beihg married to 
Joan of Gaunt, the Ring’s son, tliQ franchise was. greatly 
enlarged and confirmed in parliament, t<5 honour* John of 
G-aunt himself; whom, on the death of his father-inJiaw, the 
king had also created duke of Lancaster. Counties pala¬ 
tine are so ccalled, a palatio; because «the owners thereof, 
the earl of Chester, the bishop of Durham, and the duke of 
Lancaster, had in those counties ju/ti regaliq , as fully as 
the king hath in his palace; ,regalem potestatem in omnibus, 
as Bracton expresses it. [None of the counties palatine is 
now in the hands of a subject; and in recent yoars ; such 
important changes in the administration of justice have been 
effected in each, as to leave little or no distinction between 
thepi and the rest of England.] ’ 

There are also counties corporate; which are certain cities 
and towns, somc*with more,‘some with less territory annexed 
to thtem: to which, out of special grbee and favour, the kings 
of England have granted the privilege to be counties of 
themselves, and not to be comprised in any other county; 
but to be governed by ' their own sheriffs and ether magis¬ 
trates, so that no#officers of the county at hrge have any 
power to intermeddle therein. Such are London, York, 
Bristol, Norwich, Coventry, Hull, and many others. And 
thus much of the countries subject to the laws of England. 

[A consideration of the countries subject to the laws of 
England, involves that of the persons to whom such laws 
are applicable; for all within those countries are subject to 
these laws, though in different degrees. The distinction 
between British subjects and aliens,* and the means by 
which the latter may be naturalised, will be explained 
hereafter. 
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[The Qu£en of England is now*the ruler, sinCfe our recent , 
acquisitions in India, over # •hundred and seventy millions 
of Kirtnan beings! The British Empire is, in fact,*a^ this 
moment, tju* most extensive in the worltf. Thoftgh losing , 
its American colonies, it P’is made most rapid increase within 
the last century. It coifeists, in Europe, of Great Britain 
and Ireland, fribraltar, Malta, the Ionian isles (of^which the 
Queen of England is sovereign protector), tod that of 
lleligdfand; in ASiA,«of Jndia and Ceylon; in Australasia, 
of New South Wales and Van Diemen’s Land; in Africa, 
of the Cape of Goo'd Hope, Sierra Leone, Gaifibi§, ancLthe 
IVIaurrtTus; and in America, of.thp Canadas, «Nova Scotia, 
Now Brunswick, Prince Edward’s Island, Cape Breton, 

’ Newfoundland, etp.; of the Bermudas and the West Indian 
Islands; and British* Guiana on the southern continent. 
The proper governmelit of such immense dominions, neces¬ 
sarily occasions profound •.solicitude; and requires the 


greatest vigilalice,moderation, finnqess, and.wisdom, on the 
part of the Queen of England, and her statesmen.] • 
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CHAPTER XR 

ABSOLUTE RIGHTS OP INDIVIDUALS, GENERALLY. 

m b> 

[1 Bla. Conu, pp. 122—127.] 

As municipal law is a rule of civil .conduct, commanding 
what is right, and prohibiting what is wrong ; or as Cicero, 
and after him our Bracton, have expressed it, sanctio jvsta 
jubens honesta, et proliibens contraria ; it follows, that the 
primary and c principal objects of the lav, arc rights and 
wrongs. Adopting this simple and obvious division, let us 
in the first place^'consider tLe rights that arc commanded, 
and secondly, the wrongs that are forbiddep, by the laws 
of f Epgland. 

Rights are, however, liable to another subdivision; 
being either, first, those which concern, and are annexed, to 
the pprsons. of men, and are then called jurc^ personarum , 
or the rights of persons; or they are, secondly, such as a 
man may acquire over external objects, or things uncon¬ 
nected with his person, which arc styled jura rerim , or the 
rights relating to things. Whongs are also divisible intjfc, 
first, private wrongs, which, being an infringement merely of 
particular rights, concern individuals only, and are called 
‘ civil injuries ;* and secondly, public wrongs, which, being a 
breach of general public rights, affect thp whole community, 
and are called ‘ crimes’ and ( misdemeanors.’* 

* There is no legal distinction between a crime and a misdemeanor, 
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The rights of .persons that are Commanded to«be observed 
by the municipal law, are of^two sorts: first, such as are due 
from tfvcry cii^zeh, which are usually called civil duties; 
and secondly, such as belong to him, as such,' which is the , 
more pqpular acceptation of rights, or jura. * Both may 
indeed be comprised in t)ps*latter division; for as all social 
duties are of a relative.nature, at the^same time that they 
are due from one tnan, or set of men, they rnustmlso be due 
to another. But I apprehend that it will be more clear 
and easy to consider many of them as duties required from, 
rather than as rightsHbelonging to, particular person^. Thus, 
for instance, allegiance is usually, apd therefor* most easily, 

• considered as*the duty of the people, and protection as the 
. duty of the magistrate; and yet they are reciprocally the 
rights as well as duties of each other. Allegiance is the 
right of the magistrate, and protection the right of the 
people. • 

Persons, also, are divided by the law intojeitber natural 
persons, or artificial. Natural persons are such a as the God 
of nature formed us: artificial ^persons .are such as are 
created and dcvfred by, human laws, for the purposes of 
society and government, and which «are called 4 corpora¬ 
tions” or 4 bodies politic.* * * • 

The rights of persons, considered in their natural capa¬ 
cities, are ako of two sorts, absolute,*and relative. Absolute , 
which are such as appertain and belongtfco particular ‘men, 
merely as individuals or single persons : relative , which are 
incident to them as members of society, and standing in 
various relations* to each other. ' t 

By the absolute rights of individuals , we mean, those 
which are so in*their primary and strictest sense; such as 
would belong to their persons, merely in a state of nature, 
and which eveiy man is entitled to enjoy, whether out of 
society or in it. *Birt with regard to the absolute duties 

the former wnref including the latter. A crime is an offence, and offences 
consist of felonies and misdemeanors, as will be fully explained hereafter. 
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which a map. is bound to p3rform, considered a8 «*i mere indi¬ 
vidual, it is not to be expected that any human municipal 
lay f should at all explain or enforce them., For the end 
and intent of such laws being only to regulate the behaviour 
of mankind, as they are member^ of society, ana stand in 
various relations to each other, tBj.y have consequently no 
concern with any other but social, pr relative duties. Let 
a man, therefore, be ever so abandoned in his f principles, or 
vicious in his practice, provided he keep his wickedness 
to* himself, and do not offend against the rules of public 
decency, he is out of the reach of human laws. But if he 
make his vices public, though they be such as principally 
affect himself, as drunkenness or the like, they then become, 
by the bad example they set, of pernicious effects to society ; 
and therefore it is then the business* of human laws to cor¬ 
rect them. Here the circumstance of publication, is wh|£ 
alters the nature of the case. Public sobriety is a relative 
duty, and therefore eujoined by our laws; private sobriety 
is $n absolute* duty, winch, whether it be performed or not, 
human tribunal^ can never know: and therefore the*' can 

t * V 

never enforce iff by any citfil sanction. But with respect 
to.rights, the, case is different. Human laws ddfinc and 
enforce as well those lights which belong to a man consi¬ 
dered as an individual, as those which belong to him con¬ 
sidered as related to others. 

For th6‘ principal aim of society, is to protect individuals 
in the enjoyment of those absolute rights, which were 
vested in them by the immutable laws of nature; but which 
could not be preserved,. in peace, without that mutual 
assistance and intercourse, gained by** the institution 
of social and friendly communities. Hence it follows, that 
the first and primary end of human laws, is to maintain and 
regulate these absolute rights of individuals. Such rights 
as are social and relative result from-, and are posterior to, 
the formation of states and societies: so thg$ to maintain 
and regulate these, is clearly a subsequent consideration. 
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And therefore the principal view*of human law is, or ough£ 
always to be, to explain, protect, and enforce such riglits as 
are.ajjsohite, ^rhifch in themselves are few and simple j §nd 
then Such rights as are relative, which, arising from a va¬ 
riety of Connections, will be far more numerous and com¬ 
plicated. * ThSse will ta^e \ip a greater space In any c^de 
of laws, and licncc may appear to*be more attended to, 
though hi reality* they are not, than the rights*of the for¬ 
mer kjhd. Let us therefore proceed to examine how far 
all law's ought, and how for the laws of England actually 
do, take notice of *these absolute rights, and* provide*for 
their lasting security. [Here, however, it rnu^t be borne in 
mind,‘that t^e line of demarcation between law and ethics 
, must be strictly observed, and internal actions not made 
the objects of law. This doctrine was fully recognised by 
^c Ilomans : whence* the maxim interna non curat prector. 
The violation of this fundamental principle, opens instantly a 
wide door to .the most arbitrary and injurious violation of 
the rights of individuals, by the ruling power. * Wherever, the 
judicial power is allowed to encrdach too for on the widely- 
extended domaih of moral dutlbs, that judicial power is in 
danger of becoming inconsistent, and AinjustJ * . 

THe absolute rights of man, considered as a free agent, 
endowed with discernment to know good from evil, and, 
with power of chousing tko^e measures whiph appear t& him 
to be most desirable, are usually summed up in t>ne general 
appellation, and denominated, the natural liberty of man¬ 
kind. This natural liberty consists, properly, in a power of 
acting as one thinks fit, without any restraint or control, 
unless by the law of nature : being a right inherent in us 
by birth, and one of the gifts of God to man, at his creation, 
when he endowed him with the faculty of free will. But 
every man, when he enters into society, gives up a part of 
his natural liberty, as the price of so valuable a purchase; 
and, in consideration of receiving the advantages of mutual 
commerce, obliges himself to conform to those laws, which 
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t the ^ommuifity has thought proper to establish.* And this 
species of legal obedience and*cpnformity, is infinitely more 
deaiqatile than that wild and Ravage liberty which is sacrificed 
, to obtain it. For, no man that considers a moment, would 
wish to obtain the absolute and uncontrolled power of doing 
whatever he pleaseB; the consequence of which is, that 
every other man woujd also haye the°samc power; and then 
there woulcFbe no security to individuals, in any of the en¬ 
joyments of life. Political, therefore, or civil libertjfr which 
is that of a member of society, is no other than natural 
liberty sa fay restrained by human laibs, and no farther, as 
is necessary *xind expedient for the general advantage of 
the public. Hence we may- collect, that the law, which re¬ 
strains a man from doing mischief to his fellow citizens, 
though it diminishes the natural, increases the civil liberty 
of mankind; but that, every wanton hud causeless restrain} 
of the will of the subject, whether practised by a monarch, a 
nobility, or a popular assembly, is a degree of tyranny; nay, 
that even ldws themselves, whether made with or without 
our consent, if they regulate and constrain our conduct in 
matters of indifference, without any good # end in view, are 
regulations destructive of liberty; whereas*’ if any public 
advantage can arise frdba observing such precepts, the con¬ 
trol of our private inclinations, in one or two particular 
points, will conduce to" preserve our general freedom, in 
otherfc of "more importance; by supporting 'that statfe of 
society, which alone can secure our independence. 

The idea and practice of this political or civil liberty, 
flourish in their highest vigour in these kingdoms, where 
it falls little short of perfection, andean be lost or destroyed 
by the folly only, or demerits, of its own£r; the legisla¬ 
ture, and of course the laws of England, 'being peculiarly 
adapted to the preservation of this inestimable blessing, even 
in the humblest subject. Very differ'ent are the modern 
constitutions of other states, on the continent of Europe, 
and the genius of the imperial law: which in general 
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are calculated to vest an arbitrary and despotic pqwer, . 
of controlling tbe actions o£ *fche subject, in the prince, or 
in frf&w grandest And this spirit of liberty is so deeply 
implahted in our constitution, and rootec^ even iif our veiy , 
soil, tha$*a'slave, the moment he lands in England, falls 
under thfe protection of^tAe laws, and so far becomes* a 
freeman. [Such, also,*is the law o&JTrance. Oji the 6th 
May, 1840, *it Was solemnly decided by thef Court of 

Cassation, to be an ancient and fundamental maxim of the 

• • 

law of Prance, “ that every slave was free from the moment 
that he put his foot fin the soil oi^France.” * # • 

[Though the condition of slavery fyas been long pronounced 
thus ropugnapt to the spirit and genius of our laws, it was 
,not till the year 1806 that the British public, horrified by 
revelations concerning the true nature of the slave trade, 
^phibited the supply ef Foreign States with slaves, by and 
on account of British subjects, by stat. 46 Geo. 111. c. 52. 
In the ensuing* year the supply of slaves frojn the coast of 
Africa to our % own plantations, was prohibited *by stat. *47 
Geo. <U. Bess. 1, c. 86. Finally, fu the* ye«r 1833, by stat. 

3 & 4 Will. IV. c. *7^ slavery was abolished in all ^ the 
British colonies themselves: making humane ^provisions for 
promoting the industry of the mdhumitted slaves; *and 
according to those thereby deprived of the services of sucli 
slaves, the stun of twenty millions sterling. X)f this national 
act, one of t'de leading divines** in the* United States of 
America has witten thus:— 

“ Great Britain, loaded with an unprecedented debt, and 
with a grinding taxation, contracted a new debt of ahundsed 
millions of dollars, to give freedom, not to Englishmen, but 
to the degraded &frkan! *1 know not that history records 
an act so disinterested, so sublime. In the progress of 
ages, England’s naval triumphs will shrink into a more and 
more narrow space: in the records of our race, this moral 
triumph will fill a broader, brighter page.”] 

* 

* Dr. Charming. 


• n 
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CHAPTER XII. 

' ABSOLUTE RIGHTS OF .THE INHABITANTS OF GREAT 

BRITAIN. o 

[1 Bla. Com. pp. 127—144.] 

The absolute rights of every Englishman, which, tal^ 
in a political and extensive sense, are usually called, ‘ their 
liberties/ as .they ar$ founded on. nature -and reason, so 
arc coeval with our form of government, though subject at 
times to fluctuate and change: their establishment, excel¬ 
lent as it is, being still human. At some times we have 
seen them depressed 1 by overbearing and tyrannical princes; 
at dthers so luxuriant* as even to tend to anarchy, a worse 
state than tyranny itsefl| as any government is better than 
none at all. But the vigour of our free constitution has 
always delivered* the nation from these embarrassments, 
and, as soon as the convulsions consequent on the struggle 
have be$n over, the balance of our rights and liberties has 
settled to its proper level; and their fundamental articles 
have hern from time to time asserted in parliament , as 
often as they were thought to be in dangyp. 

First, by the Cheat Charter [Magna Charta] of 
liberties, which was obtained, egvord in hand, from king 
John, and afterwards, with some alterations, confirmed in 
parliament by king Henry HI., his son. Which charter 
contained very few new grants j but, as sir Edward Coke 
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observes, was for the most part declaratory of tfie principal 
grounds of the fundamental laws of ^England. Afterwards, 
by thd statute called, confir^atio cartarum [2I» JSdw. 
I.] wffereby^the great charter is directed to be Allowed as 
the common law; all judgments contrary to Jit are de¬ 
clared void; copies of i£ are ordered to be sent to all 
cathedral churches, and rea<^ twice a .year to tl\p people; 
and sentence of ^communication is directed t<5 be as con- 
stantlyfdenounced against all those who by word, deed, or 
counsel, act contrary thereto, or in any degree infringe it. 
Next, by a multitude of subsequent corroborattng^statuies 
(sir Edward Coke, I think, rechogs thirty-two), from the 
first Ed ward* to Henry IV. Then, after a long interval, 
.by tiie petition op right,*- which was a parliamentary 
declaration of the liberties of the people, assented to by 
hpig Charles I., in the beginning of his reign. Which 
Jms closely followed by the still more ample concessions 
made by that unhappy prince to his # parliament, before the 
fatal rupture between them; 'and by the many salutary 
laws, •particularly the habeas Corpus [31 Car. II. 
c. 2] passed under Charles II. *[It is altogether erroneous 
to suppose, as*many do, that this aet introduced a new 
principle into our laws, or conferfed any right on* the 
subject. Magna Charta had abundantly provided against 
arbitrary imprisonment, long before :* but tha Habeas Corpus 
act was necessary to cut off the* abuses with winch itT had 
become encrusted by subtle tyranny.] To these succeeded 
the Bill op Eights, or declaration delivered by the lords 

* 3 Car. I., c. 1. Jt was called (< The Petition ” from its being drawn 
in the form not of an Act of Parliament, but of a petition, and is headed— 
“ The Petition exhibited to His IVIuj esty by the Lords Spiritual and Tem¬ 
poral, and Commons, concerning divers Rights and Libebtiks of the 
Subjects, with His Majesty’s Answer thereto.” After reciting four great 
rights, and recent infringements* of them, the petitioners pray that all 
such illegal acts be annulled, and never done for the future, but that 
“ their rights and liberties, according to the laws and statutes of this 
realm,” should be for the future strictly observed. To which the King 
replied, in full parliament, “ Suit droit fait come cat dtsire.” 

■h 2 



100 ' PARLIAMENTARY DECLARATIONS OF OUR RIGHTS. 


, and r commolis to the pririce and princess of Grange, 13th 
February, 1688: and afterwords enacted in parliament, 
[stab 1. Will. & Mary, sess. a 2, c. 2,] when they had become 
, king and queen; which declaration concludes in these 
remarkable' words; “and tiiey do claim, demand, and 

INSIST UPON, ALL AND SINGULAR «THE PREMISES, AS THEIR 
UNDOUBTED RIGHTSAND LJBERTTES.” ^Jld the act of 
parliament 1 itself recognises “ all gnd singular the rights and 
liberties asserted and claimed in £he said declaration to be 
the true, ancient, and indubitable rights of the people of this 
kingdom ” * Lastly, these liberties were again asserted at 
the commencement of the eighteenth century, in the act of 
settlement, whereby the crown was limited to his present 
majesty’s [George III.] illustrious house; and some new 
provisions were added, at the same fortunate era, for better 
securing our religion, laws, and liberties ; which the statnjp 
declares to be “the birthright«of the people of England,*’ 
according to tjie ancient doctrine of the common law. 

Thus much for the declaration of ‘our rights and 
liberties. The ' rights themselves, thus defined by these 
several statutes, consist in a number of private immunities; 
which will appear, from what has been premised, to ho 
indeed no other, than either that residuum of natural libertv 
which is not required by the laws of society to be sacrificed 
to public convenience; or else those civil privileges which 
society hath engaged to provide, in lieu of the natural 
liberties so given up by individuals. These, therefore, were 
formerly, either by inheritance or purchase, the rights of 
all*mankind; but in most other countries of the world 
being now more or less debased and destroyed, they at 
present may be said to remain, in a peculiar and emphatical 
manner, the rights of the people of England. And these 

• 

* Lord Chatham called these th tee,—Magna Charta, the Petition of Rights, 
and the Bill of Rights, “ The Bible of the English Constitution,” to which 
appeal is to he made on every grave political question : and England caunoi 
go far wrong if his advice be followed, in both the letter and spirit. 
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may be redficed to three pripcipSl or primary sfi-ticlesthe , 
right of personal security^ the rigjit of personal liberty , 
and*the ngh£ ©f private property ; because, as there is mo 
other ^ujojirn method of compulsion, or o£ abridging man’s , 
natural free will, but by ai\ infringement or diminution of 
one or other of these important rights, the preservationof 
these, iuviolatje, jnay juStly b^ said to*include the^preserva- 
tion of our eivif immunities, in their largest* and most 
extensile sense. t 

I. The right of pebsohal secubitt, consists in a person’s 

• A ( • ^ | 

legal and uninterrupted enjoyment of his life, his limbs, 4iis 
body, •his health, and his reputation. • 

1 & *€. Botii the life and limbs of a man are of such high 
•value in the estimation of the l&w of England, that it pardons 
even homicide, if committed se defendendo , or in order to 
preserve them. For Whatever is doi\e by a man, to save 
iitlier life or member is looked upon as done upon the 
highest necessity i\pd compulsion. . • * 

These rights’, of life and member, can be 'determined 
by only the degih of the person; which was formerly 
accountto be either a^eivil, or a natural, death. *The jcivil 
death.commenced, f if any man was haifighed, Or abjured tfie 
realm, by the process of the common law, or entered into 
religion; that is, went into a monastery, and became £hcre 
a monk professed: *in which cases he was absolutely dead in 
law, and his next heir should have his Estate. For ’such 
banished man was entirely cut oft’ from society ; and such a 
monk, upon his profession, renounced solemnly all secular 
concerns: and Insides, as the popish clergy claimed •an 
exemption from the duties of civil life, and the commands 
of the temporal "magistrate, the genius of the English laws 
would not suffer those persons to enjoy the benefits of 
society, who secluded themselves from it, and refused to 
submit to its regulations. A monk was therefore accounted 
civiliter mortuus , and when he entered into religion 
might, like other dying men, make his testament and 
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’ executors ; or, if he made none, the ordinary mi ght grant 

administration to his next of fin, as if he were actually dead 

infe^bate. f • ' 

« * 

* 3. Besides those limbs and members which may. be neces¬ 

sary to a man, in order to defend himself, or aimoy his 
eritemy, the rest of his person or°body is also entitled, by 
the same natural rigbi, to security from tfye* corporal insults 
[and injuries] of menaces, assaults, beating, and wounding, 
though such insults [and injuries] amount not to destruction 
of life or member. 

Thfc preservation of a man’s health from such practices 
as may prejudice or anfioy it, [as by. nuisances, supplying 
unwholesome food, or gross negligence atid igttorance 
of medical practitioners,] and, 

5. The security of his reputation, or good name, from the 
arts of detraction and slander, are rights to which every 
man is entitled, by reason hnd natural justice; since 
witliout these,, it is impossible to have tho perfect enjoyment 
of any other advantage oy right. [Defamation by word of 
mouth, is termecl’slander: by writing, print, or picture, libel. 
The<former is remediable only by “an action for damages, 
—Vrjfling actions, however, being severely discouraged; 
the latter, by either an action for damages, or an indict¬ 
ment. By a recent statute, G and 7 Viet. c. 90., passed, for 
the better, protection of private character, more effectually 
securing the liberty of the press, and better preventing 
abuses in exercising that liberty, several valuable enact¬ 
ments are made to secure these ends as will be hereafter 
explained.] • 

II. Next to personal security, the law of England regards, 
asserts, and preserves, the personal liberty of individuals. 
This personal liberty consists in the power of locomotion,— 
of changing one’s situation, or ’removing one’s person to 
whatsoever place one’s own inclination may direct, without 
imprisonment, or restraint, unless by due course of law. 
Concerning which we may make the same observations 
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as upon tliS preceding article; that it is a rifjht strictly 
natural; and, that,in this kiqgfdom, ifc can never be abridged 
at €h(b mere discretion of the magistrate, without* Hie 
explicit permission of the laws. Here, again, the language 
of the greater .charter is, tlyat no freeman shall t>e taken or 
imprisoned, but by the lawful judgment of his equals, or by 
the faw of the land. Sind piany subsequent old statutes 
expressly direct, tlmt no man shall be taken or imprisoned, 
by suggestion or petition to the king or his council, unless 
it be by legal indidgftpnt, or the process of the common law'. 
By the petition of right, 3 Car. I., it is enacted,*that tio 
freeman shall ba imprisoned or detained \flthout cause 
* shown,""to which he may make ‘answer according to law. 
•By 10 Car I. c. # 10, if any person be restrained of his 
liberty, by order or decree of any illegal court, or by 
command of the king’s* majesty in person, or by warrant of 
the council board, or any •of the privy council; he shall, 

upon demand of li^ council, have a writ of habeas corprfb, to 
bring his body before the court of king’s bench or comnfon 
pleas, who shall determine whether the oquse of his com¬ 
mitment, be just, and ^hereupon do as to justice shall 
appertain. Anil fyy 31 Car. 11. e. 2^ cymmobly called^ the 
habeas corpus act , and another statute, the methods of 
obtaining this writ are so plainly pointed out and enforced, 
that, so long,as this statute remains unimpqpched, no 
subject of England can be Jong •detained *ln prison, except 
in those cases in which the law requires, and justifies, such 
detainer. And, lest this act should be evaded, by demanding 
unreasonable bail, or sureties for the prisoner’s appearance, 
it is declared by 1 W. & HyL st. 2. c. 2, that excessive bail 
ought not to be required. 

Of great importance to the public is the preservation of 
this personal liberty: for if once it were left in the pow'er 
of any, the highest, magistrate to imprison arbitrarily, 
whomever he or his officers thought proper, there would 
soon be an end of all other rights and immunities. Some 
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- have 0 thought, that unjust ( attacks, even upon life or pro¬ 
perty, at the arbitrary will * 0 ^ the magistrate, are less 
dangerous to the commonwealth, than such* as are made 
< upon the personal .liberty of the subject. To bcpe^ve a man 
of life, or .by violence to coruscate his estate,^ without 
accusation or trial, would be so gross and notorious an act 
of despotism, as must'at once convey the alarm of tyranny 
throughout’ the whole kingdom** but confinement of tho 
person, by secretly hurrying him to gaol, where hisnsuffer- 
ings are unknown or forgotten, is a^ess public, a less 
striking,und therefore a more dangerous engine of arbitrary 
government. “’And yet, aometimes, when the state is in real 
danger, even this may be a necessary measure. But the 
happiness of our constitution is, that it is not left to the 
executive power to determine when the danger of the state 
is so great as to render this measure expedient: for it is the 
parliament only, or legislative power, that, whenever it sees 
proper, can authorise the crown, by suspending the habeas 
corpus act for a short and limited time, to - imprison sus¬ 
pected persons without giving any reason for so doing ; * as 
the genate of Borne was wont to haye recourse to a ^dictator, 
a magistrate bf ab^piute authority, whe^ they judge.d the 
republic in any imminent danger. The decree of the 
senate, which usually preceded the nomination of this 
magistrate^ “ dent operant consules, Tie qyid respubliea 
detriments capiat / J was called the senates consultum ultima 
necessitatis. In like manner this expedient ought to he 
tried only in cases of extreme emergency; and in these, the* 
nation parts with its liberty for a while, in order to preserve 
it for ever. , 

The confinement of the person in any wise, is an im¬ 
prisonment. So that the keeping a man against his will 
in a private house, putting him m the stocks, arresting or 

* The title of such an Act is “ An Act to empower Her Majesty to secure 
and detain such persons as Her Majesty shall suspect are conspiring against 
her person and government.” 



fclTBESS.—EXTOBTED BONDS.—BANISHMENT. * 105 

forcibly detaining bim in the Street, is an imprisonment.. 
And tbe law so # nmch discourages unlawful confinement, 
thatrif a man is under duresq of imprisonment, whi$h*we 
before .qgspjained to mean a compulsjpn by*fai illegal, 
restraint of liberty, until t he seal a bond or the like; be 
may allege tbis duress, and avoid tbe extorted bond. But 
if a*man be Javjfully imprisoned, and.eitber to procure bis 
discharge, or on*any othqr fair account, seals 8, bond or a 
deed, this is not by dugess of imprisonment, and be is, not 
at liberty to av<^l it. To make imprisonment lawful, 
it must be either by process from the courts flf judicature, 
or by warrant from some legal officer having authority to 
commit to prison; which warrant must be in writing, 
under the hand and seal of* the magistrate, and express 
the causes of the commitment, in order to be examined 
into, if necessary, upon a habeas corpus. If there be no 
cause expressed, the gaoler is not bound to detain the 
prisoner. Fdr the law judges in this respect, sarfeh sir 
Edward CoW, like Eestus tbe It Oman goveAor; that it 
is unreasonable to send a prisoner, aufl not to signify 
withal jhe crimes alleged against him. • , 

A, -natural *anjl regular cousequence of* this personal 
liberty is, that every Englishman* may claim a right to 
abide in bis own country so long as be pleases, and not to 
be driven frojn it,'unless by the sentence ®f the law. The 
queen indeed, by her royal prerogative,*may issue out her 
writ ne exeat regno , and prohibit any of her subjects from 
> going iuto foreign parts, without licence. This may 
be necessary foy the public service, and safeguard oS the 
commonwealth. But no^power on earth, except the autho¬ 
rity of parliament, can lawfully send any subject of England 
out of the land against his will; no, not even a criminal. 
For exile, and transportation, are punishments at present 
unknown to the common law j and, whenever the latter is 
now inflicted, it is either by the choice of the criminal 
himself to escape a capital punishment, or else by the 
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express direction of some Modern act of parliament. To 
this purpose the great charter declares, that no freeman 
shall be banished, unless by tlje judgment of hia peers, or by 
the law of the land- [In the year 1853, in consequence of 
“ the difficulty of transporting offenders beyond the seas ” 
penal servitude , at home or abroad, was substituted for 
transportation, in all eases except those for ..which fourteen 
years’ transportation, and upwards, might be awarded. 
Stat., 1G & 17 Yict. c. 99.] , * 

The law is in this respect so benignfi^and liberally con¬ 
strued fow 4he benefit of the subject, that, though within 
the realm the '^ueen mayaxunmand the attendance and ser¬ 
vice of all her liegemen, yet she cannot send any^ man cut of 
the realm, even upon the public service; excepting sailors 
and soldiers, the nature of whose employment necessarily 
implies an exception: c [nor can a militia man be sent on 
foreign service except under the authority of an act of 
parliament such r as was passed for that purpose in the year 
4 1855} stat. 18 & 19 Viet. c. 1.] The queen cannot even 
constitute a man tord lieutenant of Ireland against his will, 
nor make him a foreign ambassador. For this ^ might, 
in reality, be ne more than an honourable exiie. 

III? The third absolute right, inherent in every English- 
’ man, is that of property : which consists in the free use, 
enjoyment, and disposal of all his acquisitions, without any 
control or diminution, save only by the laws of the land. 
This original of private property, •which will be spoken of 
hereafter, is probably founded in nature; but certainly the 
modifications under which we at present find" it, the method 
of conserving it in the present owner, and of translating it 
from man to man, are entirely derived from society; and are 
some of those civil advantages, in exchange for which eveiy 
individual has resigned a part of his natural liberty. The laws 
of England are therefore, in point of honour and justice, 
extremely watchful in ascertaining and protecting this right. 
Upon this principle, the great charter has declared that no 



LEGISLATIVE INTEEFERENCE WITH THE EIGHT.* 107 

• 

freeman shall be disseised, gr difested, of bis freeholder of, 
his liberties, or free custojnl, but J>y the judgment of bis 
peer^ or by tbte law of the land* And by a variety of ancient 
statutes it is enacted, that no man's lands or godtls shall be, 
seized ftito the king’s bands, against the great .charter, and 
the law of the land: and that no man shall be disinherited, 
nor put .out of his fradchiscfk or freehold, unless be be duly 
brought to answer, and be forejudged by course of law; 
and if any thing be «done to the contrary, it shall be 
redressed, and holdup for none.* 

So great, moreover, is the regard of the lafctfnr pri fttte 
property, that it wil^not authorises the least violation of it; 
no, n<ft eventfor the general good of the whole community. 
If a new road, fig* instance, were to be made through the 
grounds of a private person, it might perhaps be extensively 
beneficial to the public; but the law permits no man, or set 
of men, to do this without Consent of the owner of the land. 
In vain may *it be urged, that the. good of the individual 
ought to yieW to that of the community; lor* it would be 
dangerous to allow any private man, on*even any public 
tribunal, to be the judge of this common godd, aijd to 
decide whether it, be expedient or no., BeAdes, the public 
good is in nothing more essentially interested, than in the 
protection ^of every individual's private rights, as modelled 
by the municipal* law. In this and similar cases, the le¬ 
gislature alone can, and indeed frcquenHy does, interpose, 
and compel the individual to acquiesce. But how does it 
interpose and compel ? Not by absolutely stripping the 
subject of his property in an arbitrary manner, but by 
giving him a full indemnification and equivalent for the 
injury thereby sustained. The public is now considered as 
an individual,treating with an individual for an exchange. 
All that the legislature* does, is to oblige the owner to 
alienate bis possessions for a reasonable price; and even 


* i.e. It shall go for nothing —be void. 
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this is an exertion of power? which the legislature indulges 
with caution, and which nothing but the legislature can 
per$u?n' [The principle enunciated ip the text, has been 
very sevcfbly tried, since*the introduction of, railroads; 
the projectors of which have been invested with compulsory 
powers of taking lands and houses, for ages in the possession 
of the owners and their ancestors? and yith which no 
consideration but that of the irresistible will of the legisla¬ 
ture, could have induced them to part. This renders'*t the 
sacred duty of parliament, to require tl^e strongest proof of 
the**publr 3 #benefit to be secured by such an exercise of its 
power; and almost every abandoned, or only partially useful, 
railroad, may be regarded as a standing rebuke to parlia¬ 
ment, for the inconsiderate and improvident exercise of its 
power to interfere with private rights of property. The 
Irish Encumbered Estates Act of 1848* again may be 
cited, as a bold and remarkable instance of legislative 
interference wi$h private rights of property; of which its 
c owners are stripped, with or without their will, with a view 
to objects of social and political utility; by releasing land 
from the complicated pecuniary liabilities with which it is 
‘ encumbered* and substituting as the subject inattcr of those 
liabilities, the money Arising from the sale of the land, 
* thVis again rendered freely alienable. By the operation of 
this Act, a vast, portion of Ireland has already changed 
owners.] <o a 

Nor is this the only instance in which the law of the 
land has postponed even public necessity to the sacred and 
inviolable rights of private property. For no subject of 
England can be constrained to pay any aids or taxes, even 
for the defence of the realm or the support 6f government, 
but such as are imposed by his own consent^ or that of his 
representatives in parliament. ? 

It was made an article in the petition of right, 3 Car. I., 
that no man shall be compelled to yield any gift, loan, or 

* 11 & 12 Yict., c. 48. passed on the 14th August, 1848. 
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benevolenc#, tax, or such like # charge, without common' ' 
consent by act of parliament. And by stat. 1 "Wfll. & 
Mary,* seas. 2,. c. % it is ddblared, that levying money for 
or tc^tho use of the crown, hy pretence of prerogative, 
without .grant of parliament; or for longer time, or in* 
other manner‘than the siyne is or shall be granted, is illegal. 

Ifi the three preceding articles we fcave taken a short view 
of the principal •absolute rights which appertain* to every 
Englishman. But in vain would these rights be declared, 
ascertained, and protected by the dead letter of the laws, if 
the constitution had provided no other Jo secure 

their.actual enjoyment. It has therefore established certain 
other ^auxiliapy suboVdinato rigjbts of the subject, which 
serve "principally as outworks or barriers, to protect and 
maintain inviolate the three great and primary rights, of 
personal security, personal liberty, and private property. 
These are, , 

1. The constitution, powers, and privileges of parliasjjint. 

2. The limitation of the queen’s prerooatVvjs, by boupds, ■ 
so certain and notorious, that it is impossible she should 
either mistake or legally exceed them, without the consent 

' of the peoples The former of these keep^ the legislative 
power in due health and vigour, so eft to make it improbable 
that laws should be enacted destructive of general liberty; 
the latter is a guard upon the executive power, by restraining 
it from acting either beyond or gn contraction to the laws, 
that arc framed and established by the other. 

8. A third subordinate right of every Englishman is that 
of applying to the courts of justice, for redress of injuries. 
Since the law is, in Englfnd, the supreme arbiter of every 
man’s life, liberty, and property, courts of justice must at 
all times be open to the subject, and the law be duly 
administered therein. jThe emphatical words of rnagna 
carta; spoken in tire? person of the king, who in judgment 
of law, says sir Edward Coke, is ever present and repeating 
them in all his courts, are these, nulli vendemus , nulli 
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ncgabimus, out differemm rectum, veljustitiam: «' and there¬ 
fore 'e'very subject,” continues* the same learned author, 
“ for injury done to him in bottle, in terns, vd peYsohd, by 
any other* subject^ be he ecclesiastical or temporal, without 
any exception, may take his remedy by the course of the 
law, and have justice and right fqr the injury done to him, 
freely without sale, fully without ary denial, and speedily 
without delay.” It were endless to enumerate all the 
affirmative acts of parliament, wherein justice is directed to 
be done according to the law of the land: and what that 
law is, e^pty subject knows, or may know, if he pleases : for 
it depends nofc upon the r arbitrary will of any judge, but is 
permanent, fixed, and unchangeable, unless by^autliornty of 
parliament. * 

4. If there should happen any uncommon injury, or 
infringement of the rights before mentioned, which the 
ordinary course of law is too defective to reach, there still 
remgjns a fourth subordinate right, appertaining to every 
individual, namely, the right of petitioning the queen, or 
either house ofuparliame&t, for the redress of grievances. 
The restrictions^ for some “there are, "which are laid upon 
petitioning in t England, while they promote the spirit of 
peac6, are no check upon that of liberty. Care only must 
bfc taken, lest, under the pretence of petitioning, the subject 
be giiilty of any ^iot or tumult. 

5. The fifth auxiliary right of the subject is that of having 
arms for their defence, suitable to their condition and 
degree, and such as are allowed by law. [This right is also 
declared by the Bill of Bights, and by stat. 1 Will. & Mary, 
sess. 2, c. 2: and it is, indeed, ft public allowance, under 
due restrictions, of the natural right of resistance and self- 
preservation, when the sanction of society, and laws are 
found insufficient to restrain the violence of oppression. 
“ The right of British subjects to pobuess arms,” said the 
secretary of state, in one of the discussions on the bill 
which afterwards became stat. 6 & 7 Viet. c. 74. (the Irish 
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Arms Act). “ must be admitted Jo be one of tbe noble am/ ‘ 
distinguishing marks of thfey* freedom: a right, thfe*pos¬ 
session of which Is one pf great valtie, and to put it under 
restraint is a matter *of very grave consideration.? Imme 
diately blfore the tyrant, Bichard III., ascended the throne,' 
he issued a proclamation^ (Harl. Miscell., Nos. U33 & 239) 
that* none but those ljpensed, should bear any manner of 
weapon,"on p*airi sf imprisonment* * • * 

[6. Jday be mentioned the free exercise and enjoy¬ 
ment of religious profession and opinion, and the tender 
consideration of the legislature for every couspientiQjis 
scruple, as far as is consistent with the publi^interests. 
[Finally, a British "subject is free as the air to say, write, 

, print, and publish, whatever be pleases, provided, however, 
it do not injure, oft* tend to injure, individuals, or the public, 
or blasphemously offend Almighty God. Whether a man 
be liable to any of these, imputations, depends on the 
established law of the land, and the opinion of an impqgtial 
jury of his equals.* Words are no£ weighed however^ in 
England, in golden scales, or stretched on the rack of a 
capricious, corrupt, or-tyrannica? censorship: but tbe liberty 
of the pfess is legorded *as the very atmosphere of freedqp, 
—the’ grand safeguard of all other liberties.] • 

In these several articles consist the rights, or, as they 
are frequently termed, the liberties, of Englishman,— 
liberties more* generally talked # of, than thoroughly under¬ 
stood,—and yet highly necessary to be perfectly known 
and considered by every man of rank or property, lest his 
ignorance of the- points whereon they are founded, should 
hurry him into fa<?fcion and licentiousness on the one hand* or 
a pusillanimous indifference and criminal submission on the 
other. And we jjave seen that these rights consist, primarily, 
in the free enjoyment of personal security, of personal 
liberty, and of private property. So long as these remain 
inviolate, the subject is perfectly free; for every species of 
compulsive tyranny and oppression, must act in opposition 
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' to one or other of these rights, having no other object upon 
which it can possibly be employed. . To preserve these from 
viphtfron, it is necessary that the constitution of parliament 
be supported in its full vigour: and limits, certainly known, 
be set to the royal prerogative. And, lastly, to /vindicate 
ifyese rights, when actually violated or attacked, the subjects, 
of England are entitled, in the first place, to the regular 
administration and free course of justice in' the courts of 
law; next, to the right of petitioning the king and par¬ 
liament for redress of grievances; next, to the right of 
having /tttd» using arms for self-preservation and defence; 
[and finally, to the right of resistance to existing authority, 
in those extreme cases which justify’ the ggyernedt. in re¬ 
garding the governor as having broken the fundamental 
compact between them.] And all these rights and liberties 
*it is our birthright to enjoy entire, unless where the laws of 
our country have laid them under necessary restraints: 
restraints in themselves so gentle and moderate, as will 
appear upon* 1 farther inquiry, that no man of sense or 
probity would vriBh to see them slackened. For all i of us 
have it in our 'Choice to *do everything that a good man 
wpuld desire ,io do, end are restrained from nothing, but 
wha& would be pemicibus to either ourselves or our fellow- 
6itizens. So that this review of our situation may fully 
justffy the observation 1 of a learned French author, Mon¬ 
tesquieu, ftho # indeed generally both thought and wrote in 
the spirit of genuine freedom ; and who hath not scrupled 
to profess, even in the very bosom of bis native country, 
thpt the English is the only nation in the world where 
political or civil liberty is the direct end of its constitution. 
[This section cannot he better ended than with the weighty 
words of i&at great philosophic divine, jlishop Butler,* 
which are worthy the profound meditation of all men. 

“ Civil liberty, the liberty of a community, is a severe and 

* Sermon preached before the House of Lords, January 80, 1740-1. 
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restrained thing: implies, in th« notion of it? authority, . 
settled subordination, subjection, and obedience; anS is 
altogether as much hurt by too little of this kind, as by* too 
much of it. s And the love of liberty, whe? it is infleed the . 
love of liberty, which carries us to withstand tyranny, will 
as much carry us to reverence authority, and support 
for tltis most obvious reason, that one as as necessary to the 
very being of liberty, as the other is destructive (if it. And 
tlierefofe, the love of liberty which does not produce t£is 
effect, the love of liberty which is not a real principle of 
dutiful behaviour towards authority, is as hypocritical as the 
religion which is not productive of a gpod life. Licentiousness 
is, in truth, sgich an 'excess of liberty, as is $f the same 


nature with tyranny. ITor what is the difference between 
them, but that one is lawless power exercised under the pre¬ 
tence of authority, or by persons invested with it, the other 11 
lawless power exercised under pretence of liberty, or with¬ 


out any pretence at all ? A people, then, xnust always»be 
less free in proportion as they are more lieedticus: licen¬ 
tiousness being not only different ftom liberty, but directly 
contrary to it,—a diredt breach upon it.”] 



CHAPTER *XIII. 

« 

—♦ . 

CONSTITUTION QF THE BRITISH PARLIAMENT. 

« 

[1 Bla. Com., pp. 146—160.] * 

it 

The most universal public relation,* by which men are 
* connected together, is that of government; namely, as 
governors and governed, or, in other words, as magistrates 
ami people. ( Of magistrates some also are supreme, in 
whom the sovereign power of the state resides; others are 
subordinate, deriving alt their authority from the supreme 
magistrate, accountable to him for their conduct, and acting 
in an inferior- secondary sphere. • 

In all tyrannical governments the supreme magistracy, 
or the right both of making and of enforcing the laws, is 
vested in one and the same man, or one and the same body 
of nlen; and ™bwever there two powers are united together, 
there can be no public liberty. The magistrate may enact 
tyrannical laws, and execute them in a tyrannical manner, 
sipce he is possessed, in quality of dispeqs’er of justice, with 
all the power which he as a legislator thinks proper to give 
himself. But, where the legislative and executive authority 
are in distinct hands, the former will take care not to en¬ 
trust the latter with so large a .power, as may tend to the 
subversion of its own independence,*' hnd therewith* of the 


* As to tlie three great Relations in Private Life, vide post. 
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liberty of the subject. With us* therefore, in Bnglandj this . 
supreme power is divided into two branches ; the one legis¬ 
lative,^ wit, the 'parliament, consisting of queen, lords* and 
commons: the other executive, consisting of the queen , 
alone.—We will here consider the British Parliament: in 

m 9 • 

which the legislative pow^r, and, of course, the supreme and 
absolute authority of the state, is vesto£ by our constitution. 

Parliainents, of general councils, are coeval* with the 
kingdcjn itself. How Ijhose parliaments were constituted 
and composed, is another question, which has been matter 
of great dispute among our learned antiquaries? ;* and, par¬ 
ticularly, whether the commons .wqpe summoned at all; or 
if suntmoned* at what period they began to form a distinct 
• assembly. It is not necessary, however, here to enter into 
controversies of this sort. I hold it sufficient, that it is 
generally agreed, that in the main, the constitution of par¬ 
liament, as it now stands, was marked out so long ago as 
the seventeenth year of king John, 4 .. d. 1215, in the great 
charter granted by that prince; wherein ht? promises »to 
summon all archbishops, bishops, "kbbots, eRrls, and greater 
barons, personally; and.all other tenants in chief under, the 
crown, by the sheriff and bailiffs; to mftet at » certain plate, 
with forty days' notice, to assess aids and scutages when 
necessary. And this constitution had* subsisted iu fact a 
least from the yeas 1206, 19 Hen.’ III.; there being still 
extant writs of that date, to summon kniv^if, citizens', and 
burgesses to parliament. I proceed, therefore, to inquire 
wherein consists this constitution of parliament, as it 
now stands, arid^has stood for the space of six hundred 
years. And in the prosecution of this inquiry, I shall con¬ 
sider, first, the manner and time of its-assembling; secondly, 
its constituent parts; thirdly, the laws and customs relating 
to parliament, considered ga one aggregate body ; fourthly 
and fifthly, the laws* fend customs relating to each house 
separately and distinctly taken; sixthly, the methods of 
proceeding, and of making statutes,iu both houses; and 

.1 2 
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lastly, the manner of the rparliament’s adjournment, proro¬ 
gation, and dissolution.* «■ 

'As to the manner and time of assembling. The par- 
r liament is regularly to be summoned by the queen’s writ, or 
letter, issued out of chancery by advice of the privy coun¬ 
ci?., and directed to the lord chancellor, commanding him to 
issue un$er the grea^aeal, such and* so mqny writs as'have 
been usual and customaiy, for the purpose of calling a new 
parliament. [Magna Charta assigqpd a period of forty days 
for the period of the summons to Parliament; and by statute 
>*& 8 ATill: III. c. 25, it was also required that such an in¬ 
terval should elapse between the teste, and the return, of 
the writ of summons. Since the union witli Scotland, a 
longer period was allowed in respect of the greater dis¬ 
tance to be travelled by the northern representatives; a like 
reason operating after the union with Ireland. Fifty days 
were allowed for this purpose; but the more rapidtran- 
sit«of modem days hps led to that period -being reduced, 
by. statute* 15 & 16 Yict. c. 23, to thirty-flve days. By 
that act “not less than 'thirty-five days” must now 'Inter¬ 
vene, between the date of the royal proclamation, ap¬ 
pointing a time for-the first meeting of Parliament after 
a dissolution, and the Uay of such meeting.] It is a branch 
6f the royal prerogative, that no parliament can be con¬ 
vened by its pwn authority, or by the authority of any 
except the qq^^tt alone. «And this prerogative is founded 
upon very good reason. For, supposing it had a right to 
meet spontaneously, without being called together, it is im- 
pqpsible to conceive that all the members,* and each of the 
houses, would agree unanimously upon the proper time and 
place of meeting; and if half of’the members met, and half 
absented themselves, who shall determine which is really 
the legislative body,—the part^ assembled, or that which 
stays away ? It is therefore necessary that the parliament 
should he called together at a determinate time and placej 

4 * These subjects will be comprised in several of the succeeding chapters. 
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and highly becoming its digjiityfand independence, th§t it 
should be called tpgether by ( done bqt one of its own con¬ 
stituent parts; and, -of the three constituent parts', «this 
office can appertain to the queen only; as she is a single 
person, ■whose,will may be,uniform and steadyj the first 
person in the nation, being superior to both houses m 
dignity; and the.- only lTranch.of the legislature that has a 
separate existence, and is capable of performing any act, at 
a time $vhen no parliament is in being. Nor is it an ex¬ 
ception to this rule that, by some modem statutes, on the 
demise of a king or queen, if there be then no’paifiamexft 
in being, the last parliament revives, and is*to sit again 
for six*month«, unless dissolved by the successor; for this 
‘revived parliament must have* been originally summoned 
by the crown. 

And this summons, bf the ancient statutes of the realm,the 
queen is bound to issue c very year, or oftener, if need be. Ndt 
that she is, or ‘ever was > obliged by these statutes to etfM a 
new parliament every year; but, only to permit a parlia¬ 
ment bo sit annually, for the redness of grievances, and des¬ 
patch of lpisiness, if ncecl \o. These last words are so lbose and 
vague,.that such*of our monarchs as wer% iuclifted to govern 
w ithout parliaments, neglected the convoking them together^ 
sometimes for a very considerable period, under the prctqpce 
that there was no need of them. But to remeejy this, by 
the statute 16 Car. II. c. 1, it is efiacted, th jMhe sitting and 
holding of parliaments shall not be intermitted above three 
years at the most. And by the statute 1 W. & M. st. 2. 
c. 2, it is declared to be one of the rights of the people, 
that for the redress of all grievances, and for the amending, 
strengthening, add preserving the laws, parliaments ought 
to be held frequently. This indefinite frequency is again 
reduced to a certainty, by*statute 6 W. & M. c. 2, which 
enacts, as the statute of Charles the Second had done before, 
that a new parliament shall be called within three years 
after the determination of the former. [Though it is by the 
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act pf tlie ctown, only, that' Parliament can he a&embled, its 
annual meeting is practically placed beyond the control of 
the royal authority, by the practice of providing money for 
the jmblic service, by annual enactments: and a 1 so by the 
anmiftl mutiny, and other actB, expiring with the year, 
unless renewed by parliament.] * 

II. The constituent parts of a parliament, are the next 
objects of our inquiry. And these are, the queen’s majesty, 
sitting there in her royal political capacity, and the three 
estates of the realm ; the lords spiritual, the lords temporal, 
Who sit 1 , together with the queen, in one house, and the 
commons, wht/ sit by themselves in another. And the tpieen 
and these three estates, together, form the grert corporation 
or body politic of the kingddm, of which the queen is said 
to be caput , principium , et finis. For upon their coming 
together the queen meets them, eithe!r in person or by repre¬ 
sentation ; without which there can be no beginning of a 
parliament; and she also has alone the power of dissolving 
them. 

It is highly Necessary tor preserving the balance of the 
constitution, that the executive poorer should be q branch, 
though not the whqle^of the legislative. 1 'he total .union 
of them, we have seen, would be productive of tyranny; 
the total disjunction of them, for the present, would in 
the end produce the same effects, by "causing that union 
against which^fcrseems to ^provide. The legislature would 
soon become tyrannical, by making continual encroachments, 
and gradually assuming to itself the rights of the executive 
power. Thus the long parliament of flharles the First, 
while it acted in a constitutional manner with the royal 
concurrence, redressed many heavy griertmees, and esta¬ 
blished many salutary laws. But when the two houses 
assumed the power of legislation, in exclusion of the royal 
authority, they soon after assumed like wise the reins of admi¬ 
nistration; and, in consequence of these united powers, 
overturned both church and state, and established a worse 
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oppression Mian any they pretendpd to remedy. • To hinder 
therefore any such encroachments, the queen is herself a 
part of the parliament; and, as tlfis is the reason of.hpr 
being so,^ery properly, therefore, the sh^re of legislation, 
which the constitution has placed in the crown, consists in 
the power' of rejecting, rather than resolving; Ihis being 
sufficient to answer the «end pyoposed* # Yor we may apply 
to the royal negative, in this instance, what Cicert) observes 
of the Negative of the Rqman tribunes, that tlfe crown has 
not any power of do jpg wrong, but merely of preventing 
wrong' from being done. The crown cannot "begin of 
itself any alterations in the present established law; but it 
may approve qr disapprove of the. alterations suggested and 
•consented to by the two houses. The legislative therefore 
cannot abridge the executive power, of any rights which it 
now has by law, without its own consent; since the law 
must perpetually stand as it now does, unless all the powers 
will agree to alter it. And herein, indeed, consists the tpie 
excellence of tjie English government, that alt the parts gof 
it forfh a mutual check upon each (fther. Iirthe legislature, 
the people are a check*upon the nobility, and tlie«nobility 
a cheek upon tllfe people, by the mutual privilege of reject¬ 
ing what the other has resolved; while the queen is a clleck 
upon beth, which preserves the executive power frodt 
encroachments.^ And this very executive .power is again 
checked and kept within due bounds, by two bouses, 
through the privilege they have of inquiring into, impeach¬ 
ing, and punishing the conduct, not indeed of the.queen, 
which would destroy her constitutional independence: hjit, 
which is more beneficial to the public, of her evil and 
. pernicious counsellors, tfhus every branch of our civil 
polity supports and is supported, regulates and is regulated, 
by the rest; for the two houses, naturally drawing in two 
directions of opposite interest, and the prerogative in another 
still different from’ them both, they mutually keep each 
other from exceeding their proper limits; while the whole 
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is prevented from separation, and artificially connected 
together, "by the mixed nature^ of the crown, which is a part 
of Jbfye-legislative, and t'h8 sole executive magistrate. ' ..Like 
€ three distinct powers in mechanics, they jointly impel the 
machine of government in a direction different from what 
either, acting by itself, would havje done; but at tho same 
time in a direction psrtaking u of each, and formed otit of 
all; a direction which constitutes the true? line of the liberty 
and happiness of the community. #i * 

Let ub now consider these constituent parts of the sove- 
Bftign pewei, or parliament, each in a separate view. The 
queen's majesty will be considered at large, hereafter. 

The next in order are the spiritual lords. (r These consist 
of two archbishops, and twenty-four bishops * [with four 
Irish lords spiritual by rotation of sessions]; and these 
hold, or are supposed to hold, certain ancient baronies under 
the queen: for William the Conqueror thought proper to 
change the spiritual tenure of frankalmoign, or free alms, 
under which the bishops held their lands dui^ng the Saxon 
government, into the feobal or Norman tenure by balcony; 
which subjected' their estates to all -civil charges and assess¬ 
ments, from which they were before exempt': and in right 
of Succession to thosb baronies, which were unalienable 
from their respective dignities, the bishops and abbots were 
allowed their septs in the house of lords. But though these 
lords' spiritualise in the «eye of the law a distinct estate 
from the lords temporal, and are so distinguished in most of 
our acts of parliament, yet in practice they are usually 
blepded together under the one name of v The lords; they 
intermix in their votes; and the majority of such inter¬ 
mixture binds both estates. And from this want of a 
separate assembly and separate negative of the prelates, some 
writers have argued very cogently, that the lords spiritual 

* It has been already stated (ante, p. 52, nefte) that there are now 
twenty-six English bishops, but only twenty-four hare seats in the House 
of Lords. 
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and temporal are now in reality only one estate: which is 
unquestionably true in every effectual sense, though the 
OucHM-tt distinction between them, still nominally continues. 
For if a bill # should pass their house, ther§ is no ddubt of its > 
validity* though every lord spiritual should vote against it;« 
of which* Seld'cn and sir Jldward Coke give many instances: 
as, <?n the other hand, 1 presume it would be equally good, if 
the lords temporal present'were inferior to the?bishops in 
nuinbfr, and every one qf those temporal lords gave his vote 
to reject the bill; though sir Edward Coke seems to doubt 
whether this would not be an ordinance, rathei*than an mt 
of parliament. . , 

The lords jcmporal consist of. all the peers of the realm, 
(the bishops not being in strictness held to be such, but 
merely lords of parliament,) by whatever title of nobility 
distinguished; dukes, marquisses, earls, viscounts, or barons; 
of which dignities we shall speak more hereafter. Some of 
these sit by descent, as do ail anciept peers j some by crea¬ 
tion, as do alj new-made ones; others, since Che union with 
Scotland, by election, which is thfc case of the sixteen peers, 
who represent the body of the Scots nobility; [and of the 
twenty-eight peers who represent the Irish nobility,] * 
The number of* temporal peers ft indefinite,, and* may 
be increased at will, by the power of the crown. [BTit 
that power, though a salutary one, to be Jield in terrorem, 
is ifot to be exercised lightly* in order jfcfl, influence pro¬ 
ceedings in parliament, as in the reign of queen Anne: 
who suddenly created twelve peers together, in order to 
carry a particular measure; a step which cannot be viewed 
without apprehension and dissatisfaction, as inconsistent 
with the spirit *of the constitution, for many grave reasons. 
Lord Brougham has placed on record t a very remarkable 

statement: that when hq was lord chancellor, and the bill 
• • • 

* The Scotch peers, it will have-been seen, are elected for only one 
parliament* the Irish peers for life. Ante, pp. 45, 47. 

+ Political Philosophy, c. 29. 
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* ior reforming the representation was likely to b&rejected in 
the fiduse of lords, king William IV. had conferred on 
the f government “ the power of an unlimited creation of 
peers at ahy stage, of the measure; ” that wheq he went to 

• Windsor, with earl Grey, he “ had with him a list of r eighty 
creations, framed on the principle pf making the least pos¬ 
sible permanent addition to the house and.the aristocracy, 
by calling up peers’ eldest sons,'Scotch and Irish peers, and 
men without any families: ”—but tyiat such was “ deep 
sense of the dreadful consequences of fhe act ” that he was 
disposed,rather to risk the public confusion likely to ensue 
the rejection o£fhe bill; qnd earl Grey shared his opinion as 
to “the perilous creation.” .The necessity waspvertedpby a 
number of peers withdrawing ^rom the house, while the bill 
was passing through it.] 

The Commons consist of all such men of property in the 
kingdom, as have not seats in the house of lords; every one 
of Tfljhom has a vote in ^parliament, either personally, or by 

* his fepresentatives. In a free state, every map who is sup¬ 
posed a free agent, ought *co be, in some measure, his ‘own 
governor ; t and therefore a branch, at least, of the legislative 
po'syer should reside in the whole body of the people. And 
this power^ when the* territories of the state are small and 
its citizens easily known, should be exercised by the people 
in tlfeir aggregate or collective capacity, as was wisely 
ordained in* thejjetty republics of Greece, and the first t 
rudiments of the Boman state. But this will be highly 
inconvenient, when the public territory is extended to any 
considerable degree, and the number of citizens is increased. 
Thus, when, after the social war, all the burghers of Italy 
were admitted free citizens of Borne, and each had a vote in 
the public assemblies, it became impossible to distinguish 
the Bpurious from the real voter [ and, from that time, all 
elections and popular deliberations grew tumultuous and 
disorderly; which paved the way for Marius and Sylla, 
Pompey and Caesar, to trample on the liberties of their 
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country, arfti at last to dissolve the commonwealth., In 
so large a state # as ours, it is therefore wisely contrived, 
that' \ne people should do that by their representatives, 
which it if impracticable to perform in person; representa¬ 
tives, chesen by a number <$f minute and separa£p districts, 
wherein all the voters are, or easily may be, distinguished. 
The counties, ar# therefore ^presented by knighljg elected 
by the proprietors, [and ngw, also, by leaseholder#, and occu¬ 
piers,]? of lands: the cities and boroughs are represented 
by citizens and burgesses chosen by the mercantile part, or 
supposed trading interests, of the nation. And'evefy menf- 
ber, though chosen by one particular district,* when elected 
and returned* serves for the whole realm. For the end of 
* his coming thither is not particular, but general; not barely 
to advantage his constituents, but the commonwealth; to 
advise her majesty, as*appears from the writ of summons, 
de coi\imuni consilio -»uper negotiis quibusdam arduis et 
urgentibus , rejfinam , staturn , et defewionem rpgni Anglic? et 
ecclesice Angiicanee, concernentibus. And therefore he is 
not Sound to consult with, or take the advice of his consti¬ 
tuents, ppon any particular point, unless he himself think 
it proper or prudent so to do. * , • • 

These are the constituent parts of a parliament; the 
king, or queen regnant, the lords spiritual and tempera^ and 
the commons w parts, of which each is so necessary, that the 
cons*ent of all three is required to make aoy new law that 
shall binjd the subject. ’Whatever is enacted for law by one 
or by two, only, of the three, is no statute j and to it no 
regard iB due, unless in matters relating to their own privi¬ 
leges. For though in the time of the great rebellion, the 
commons once * passed a vote, “ that whatever is enacted or 
declared for law by the commons in parliament assembled, 
hath the force of law, and all the people of this nation are 
concluded thereby,’although the consent and concurrence 
of the king or house of peers be not had thereto; ” yet, 

* 4th January, 1648. 
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when the constitution wa^ restored in all its foFms, it was 
particularly enacted by statute. 13 Car. II. c. 1, that if any 
pe^sqm shall maliciously or advisedly, affirm,- that bqth, or 
f either of 4 the houses of parliament, have any legislative 
authority without the king, such person shall incur all the 
penalties oi & jpr&munire. <> 
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• POWERS AND PRIVILEGES OF PARLIAMENT. 

. • 

• [I Bla. Com. t 160—168.] 

* * 

The power and jurisdiction of parliament, says sir Edward 
Coke, is so transcendant and absolute, that it cannot be 

l 

§ confined, for either causes or persons, within any bounds. 
It hath sovereign and uncontrollable authority in the 
making, confirming, enlarging, restraining* nbrogatimg, 
repealing, reviving, and expounding of Jdtos, concerning 
matters of all possible* denominations, ecclesiastical; or tem¬ 
poral, civil, military, maritime, or crintinal; this being the 
place where that absoluto despotic power, which must in all 
governments reside somewhere, is intrusted by the consti¬ 
tution of thesc^ kingdoms. All mischiefs mid grievances, 
operations and remedies, that transcend the ordinary course 
of the laws, are within the reach of this extraordinary tri¬ 
bunal. It can regulate or new-model the succession to the 
crown; as was‘done in the reign of Hemy Yllf. apd 
William III. It can alter the established religion of the 
land: as was done in a variety of instances in the reigns of 
king Henry VIII. and his three children. It can change 
and create afresh even the constitution of the kingdom and 
of parliaments themsftlVes; as was done by the act of union, 
the several statutes for triennial and septennial parliaments, 
[and those for amending the representation of the people, 
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in the year»1832.] It can, in short, do every thing that is 
not naturally impossible 1?o be done; and therefore, some 
htyre not scrupled to call its power, by a figure ratfier too 
bold, the? omnipotence of parliament. * True it is^thai what 
the parliament doth, no authority upon earth can ijiido. So 
tljat it is*a matter most essential to the liberties of this 
kingdom, that such members be delegated to this impcfi’tant 
.trust, as ace most eminent for their probity, tWr fortitude, 
and their knowledge; for it was c a known apophthegm of 
the great lord treasurer Burleigh, “ that England .could 
.never he ruined but by a parliament; ” and as sir Matthew 
Hale observe^ this beipg the highest and greatest power, 
over which none other can. have jurisdiction in the kifegdom, 
if by any means a mis-govennnent should any way fall upon, 
it, the subjects of this kingdom are left Without all manner 
of remedy. • 

In order to preveht the mischiefs that might arise, by 
placing this extensive authority in hands that are either 
jjqpapable, ©i*else improper, to manage it, it is provided by 
the custom an&law of parliament, that no one shall sit or 
vote in either Hbuse, unless he be twenty-one years of age. 
TJna is also expressly declared by statute C & 8 Will. III. 
c. 26, with regard to the house of commons; doubts having 
Arisen, from some contrary adjudications, whether or not a 
rniifbr was incapacitated from sitting in that house. It is 
also* enacted by statutes, ,30 Car. II. st. 2, and 1 Geo. I. 
c. 13,* that no member shall vote or sit in either house, till 
he hath, in the presence of the house taken the oaths of 
allegiance, supremacy, and abjuration.f [Instead of these 
oaths, Roman Catholic members now take that prescribed 
by statute 10 Geo. IV. c. 7, § 2.—It is enacted by statute 
7 & 8 Yict. c. 66, § 6, that no alien, though naturalised under 
that act by the certificate of a secretary of state, shall 

4 The disabilities imposed by this aot, and a subsequent one of 6 Geo. 
III. c. 58, were repealed by statute 15 & 16 Viot. c. 43. 

+ Ante, p. 56. 
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be capable «of becoming a member of either house of parlia¬ 
ment, or, of the privy council. Jews cannot sit in either 
house of parliament, unless they take the oath of abjuration 
(6 Geo. III. c. 53), containing the words, “ upon the true , 
faith of,a Christian ,** whiclj are part of the oalj} itself, and 
not merely of the ceremony for administering it.] * And 
theite are not only these standing incapacities ; byt, if any 
person be made u peer by the queen, or elected w to serve in 
the ho^ise of commons by the people, yet may the respective 
houses, upon complaint of any crime in such person, and 
proof thereof adjudge him disabled and incapabte te sit as % 
member; and this by the law. and custom ofrparliament. 

FojtJ as every court of justice hath laws and customs 
for its direction, Borne the "civil and canon, some the 
common law, others their own peculiar laws and customs, 
so the parliament hath also its own peculiar law, called 
the lex et consuetudo parliamenti. 'the whole of this law 
and custom of parliament, has its,, original from this one 
maxim, “ tliat whatever matter arises concerning either 
house of parliament, ought to be 4 examined, discussed, and 
adjudged in that house to which it relates, and mot else¬ 
where.”' Henee, for instance, the lords will mot suffer the 
commons to interfere in settling the* election of a peer of 
Scotland; the commons will not allow the lords to judge of 
the election of a burgess ; nor will either house permit the 
subordinate courts of law to examine the merits of either 
case.f But the maxims upon which they proceed, together 
with the method of proceeding, rest entirely in the breast 
of the parliament'itself; and are not defined and ascertained 
by any particular stated laws. 

The privileces of parliament are likewise very large and 
indefinite. And therefore, when in 31 Henry VI. the 

t, 

, * Miller -v* Salomons, 8 Exch. Rep. 778. 

+ Nor will the courts of law interfere with the province of either house 
of parliament by examining the merits of either case. See 3 Steph. 
* Comin. 332. 
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hous£ of lofds propounded a question to tlie judges con¬ 
cerning *them, the chief justice, sir John ForteBcye, in the 
name/of his brethren, declared, “that they.ought hot to 

. make answer to that question; for it hath nqf J>een used 
aforetime, that the justices should in anywise determine the 
privileges of the high court of, parliament. For it is so 
high an4 mighty in ijB nature^ that it may. make law f and 
that whichTis law, it may make no law: add the determina¬ 
tion and knowledge of that privilege, belongs to th$ lords 
of parliament, and not to the justice^* [The jurisdiction 
ef courts *oT law, in matters of parliamentary privilege, is 
one of the most embarrassing questions of constitutional 
law; and on a recent occasion (1837—1840) the respective 
jurisdictions were brought into serious conflict. To such • 
a height were matters carried in the case of Stockdale 
v. Mansard , that the sheriffs of Middlesex were imprisoned 
by the house of commons for obeying the writ of the court 
of t queen’s bench! which issued %n attachment against 
them for notMoing so! An act of parliament was after¬ 
wards passed, (8 & 4 Vidt.^c. 9}, which removed all ground 
for .disputing the authority of parliament, but has, by an 
express proviso, left* the general question df privilege and 
jurisdiction in a most °unsatisfactory state. It must suffice 
to say, in the language of Mr. Justice Coleridge, in 
Soward v. Gossett, that “the law is •supreme over the 
house of commons and over the crown itself.** The case of 
Stockdale v. Mansard , 9 Ad. & Ell. 1, may be considered 
a* mine of constitutional law.] Privilege of parliament 
was principally established, in order to protect its members 
not only from being molested by their fellow subjects, but 
also more especially from being oppressed by the power of 
the crown. If therefore all the privileges of parliament 
were once to be set down and ascertained, and no privilege 
allowed but what was so defined and'determined, it were 
easy for the executive power to devise some new case, 
not within the line of privilege, and under pretence thereof 
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to harass any refractory member, and violate the* freedom of 
parliament. The dignity and independence of th*e two 
housefi are, therefore, in great measure preserved, by keepyig 
their privileges indefinite. Some however of the more 
notorious privileges of the members of either house are, 
privilege ‘ of speech, and ,of person. As to tffe former, 
privilege*of speech, it is declared by*the statute 1 ¥. & 
M. st. 2, c. 2,.as t>ne of the*liberties of the peddle, “that 
the freedom of speech, 0 and debates, and proceedings in 
parliament, ought nd^ to be impeached or questioned in any 
court or place out of parliament.’* [This refers* however* 
exclusively, to what is uttered ag»a member, in his place 
in parliament If *he choose.to do so verbally, else¬ 
where, or afterwards write w print it, and it be of a 
slanderous or libellous nature, he is liable to an action or 
indictment, like any private person.] And this freedom of 
speech is particularly demanded of the queen, in person, by 
the speaker of the house of commqns, at the opening^ of 
every new parliament. So likewise are the other privileges, 
which included, formerly, i£t only privilege from illegal 
violence, but also from legal arrests, and seizures by process 
from the court&Pof law. And still, to assault* by violence a 
member of either house, is a high eohtempt of parlianfent. 
Neither can any member of either house be arrested anti 
taken into custody, unless for some unstable offence, 
without a breach of the privilege of parliament." 

But all other privileges which derogate from the common 
law, in matters of civil right, are now at an end, save only 
as to the freedom of the member’s person; which iifc a 
peer, by the privilege of peerage, is for ever sacred and 
inviolable; and*in a commoner, by the privilege of par¬ 
liament, for forty days after every prorogation, and forty 
days before the next appointed meeting: which is now, in 
effect, *os long as thte* parliament subsists, it seldom being 
prorogued for more than fourscore days at a time. [The 
same privilege exists, to the same extent, in the case of a 
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dissolution.*] As to all other privileges, whish obstruct 
the ordinary course of justice^ they are totally abolished by 
stqjmte 10 Geo. III. e.*50, which enacts, that m J su ^ ma 7 
at any tftne be brought against any peer or # member of 
parlianient, their servants, or any other person entitled to 
privilege of parliament; which sl^dl not he impeached or 
delayed by any pretence of any suclh privilege; exseptPthat 
the person^of a member of the "house of <A>mmons shall not 
thereby be subjected to any arrestpr imprisonment.* [If a 
member of parliament become bankr^t, he may be dealt 
with ine lflai manner as any other trader; but cannot be 
arrested or imprisoned during the period of privilege, except 
he commit a felony or misdemeanor, specified m the existing 
bankrupt act (1849).] 

The claim of privilege has been usualfy guarded with an 
exception as to the case of indictable crimes; or as it has 
been frequently expressed, of treason, felony, and breach, 
or surety, of the peaep. Whereby it seems> to have been 
ui^Lerstood^that no privilege was allowable to the members, 
their families, servants,^in^ny crime whatsoever, and 
instances have not been wanting, wherein privileged persons 
h eye been convicted* of misdemeanors, and? committed, or 
pro&cuted to outlawry, even in the middle of a session; 
\ffhich proceeding has afterwards received the sanction and 
approbation of parliament. To which may be added, that 
a few year# ago, the case of writing and publishing seditious 
libels f was resolved by both houses, not to be entitled to 
privilege; and that the reasons upon which that case pre¬ 
ceded, extended equally to qyery indictable offence. So 
that the chief, if not the only privilege "of parliament, in 
such cases, seems to be the right of receiving immediate 
information of the imprisonment or detention of any member, 
with the reason for which he is detained. 

The laws and customs relating to "the house of lords in 

* Gaudy v. Duncombe, 1 Excheq. Rep. 430. 
t This is an allusion to the case of John Wilkes. 
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particular, trill take up but Jittle of our time. * TheyJiave 
a right to be, and^ constantly ftre attended, by the judges of 
the • superior courts .of common law; as likewisg by the 
king's learned counsel, being seijeants, Und the attorney 
and solicitor general; for* their advice in poiwfc of law. 
[The opinion of the judges, alone, however, on questions "of 
law,^a ifow dgsiped by the house of I8rds: but it is not in 
any way bound to adopt sycli opinions, however decisive, or 
thouglf unanimous. „This assistance, a valuable part of the 
ancient constitutiot^f the consilium regia , has never been 
withdrawn from the lords. Those above referred to"are still 
summoned to attend, by writs frcflh the crdtrn, and places 
are assigned tjiem on the woolsack.] 

Another privilege is, that every peer, by licence obtained 
from the queen, may make another lord of parliament his 
proxy, to vote for him in his absence; a privilege, which 
a member of the other house can by no means have, as he 
is himself but'a proxy for a multitude of oth^r people. * • 
Each peer iias also a right, by leave of .the fiduse, wheft a 
vote passes contrary to his •bntwnents, to«qpter his dissent 
on the journals of the # house, with the reasons *for such 
dissent; which*is usually styled his prqtest* m * 

All bills likewise, that may, in their consequences, in aqy 
way affect the right of the peerage, are by the pistons of 
parliament to Jiav£ their first rise and begimyng in the 
housb of peers, and to suffer no Changes or amendments in 
the house of commons, [which however may reject such bills 
altogether. And on the other hand, the commons will not 
tolerate the least* alteration by the lords in a money bfll: 
but they may reject it altogether.]* 

• 

* See the next chapter. 


' x 2 



132 


CHAPTER XV£ 

HOUSE GF COMMAS, AND ITS PROCEEDINGS. * 

[1 B la. Com. 168—181.] 

v 

The laws and customs peculiar to the house of commons, 
relate principally to t}ie raising of tales, and the election of 
members to serve in parliament. 

* First, with regard to«taxes: it is the ancient indisputable 
privilege and ri^ht of the house of commons, that all grants 
of subsidies, or parliamentary alls, do begip. in their house, 
and«are first bestowed by them; jalthbugh their grants arc 
not gffectual t& all intent saiid purposes, unttl they haye the 
agsent of the other two branches of the legislature. The 
general r#son given for this exclusive privilege of the house 
of eommoijs, is,‘that the supplies are raised upon the body 
of the people, and therefore it is proper that they alone 
should have the right of taxing themselves. This reason 
would be unanswerable, if the commons taxed none but 
thdtaselves: but it is notorious that a very large share of 
properly is in the possession of ^ the house of lords; that 
this property is equally taxable, and taxed, r as the property 
of the commons; and therefore, the commons not being the 
sole persons taxed, this cannot bet the reason of their having 
the sole right of raising and modelling the supply. The 
true reason, arising from the spirit of our constitution, 
seems to be this: The lords being a permanent hereditary 
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body, created at pleasure by the sovereign, are supposed 
more liable to be influenced by the crown, and when once 
influenced to* continue so, than tbe commons, wbo gxp a 
temporary elective body, freely nominated by ttie people. 
It would therefore be extremely dangerous to givp tbe lords 
any power of framing »new taxes for the subject; it. is 
sufficient that they have a pcpver of Adjecting, if tljey think 
the commons too* lavish or improvident in their grants. 

Ne£b, with regard to the election of knights, citizens, and 
burgesses; we may Observe, that herein consists the exercise 
of the democratical part of our constitution : for in n 
democracy there can^be no exenyae of sovereignty, but by 
suffrAge, whigh is the declaration of the people’s will. In 
all democracies, therefore, it ia of the utmost importance to 
regulate by whom, and in what manner, the suffrages are to 
be given. And the Athenians were so justly jealous of this 
prerogative, that a stranger, who interfered in the assemblies 
of the people, was punished by their laws with death • 
because suck a m&n was esteemed guilty of high treason, by 
usurping those % rights of «oveyefgnty, t<? Arhich he had no 
title. In England, where the people do not debate in a 
collective hod/, but by representation, the axercise of this 
sovereignty consists in the choice of representatives.. * The 
laws have therefore very strictly guarded against usurpation 
or abuse of ttys power, by many salutary provisions, which 
ma/ be reduced to these three points, 1. The qualifications 
of the electors. 2. The qualifications of the elected. 3. The 
proceedings at elections. • 

1. As to the qualifications of the electors. The true reason 
of requiring any qualification, with regard to property, in 
voters, is to exclude such persons as are in such a situation 
as that they are esteemed to have no will of their own.* If 

• 

* The different kinds bf incapacity to vote in the election of a member of 
Parliament, may be reduced to three classes: those founded on want of 
intelligence, of integrity, and independence. See Warren’s “Manual of 
Parliamentary Election Law,” vol. i., chap, iii., p. 140. 
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these persoBB had votes, they would be tempted to dispose 
of them under some undue influence or other. This would 

f t s 

give £-great, an artful, or a wealthy man, a larger share in 
elections %han is consistent with general liberty. Tf it were 
probable that every man woulcj give his vote freely, and 
wfyhout influence of any kind, then, upon the true theory 
and genuine principle of liberty, every member of the com¬ 
munity, however poor, should have a vote In electing those 
delegates, to whose charge is committed the disposal 1 -of his 
„ property, bis liberty, and his life. ©ut since that can 
hardly Js9 eipected in persons of indigent fortunes, or such 
as are under the immediate dominion of others, all popular 
Btates have been obliged to establish certain nualifications, 
whereby some, who are suspected to have no will of their own, 
are excluded from voting, in order to set other individuals, 
whose willB may be supposed independent, more thoroughly 
upon a level with eacK other. 

.^nd this constitution of suffrages is framed'upon a wiser 
principle with us, than either of the methods of voting, 
by centuries, o» by tribfis^ among the Homans. In the 
method by centuries, instituted by Servius Tullius, it was 
principally property, ‘and^ot numbers, th&t turned the 
scaled in the method by tribes, gradually'introduced by the 
trfbunes of the people, numbers only were regarded, and 
property entirely overlooked. Hence thu<Uws passed by 
the former c method had usually too great a tendency to 
aggrandise the patricians, or rich nobles; and those by the 
latter, had too much of a levelling principle. Our consti¬ 
tution steers between the two extremes. Ify>r is comparative 
wealth, or property, entirely disregarded in elections ; for 
though the richest man has only one vote at one place, yet 
if his property be at all diffused, he has probably a right to 
vote at more places than one, and therefore has many repre¬ 
sentatives. This is the Bpirit of our cbristifcution; not that 
I assert that it is in fact quite so perfect as I have here 
endeavoured to describe it; for, if any alteration might be 
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-wished or fluggested in the present frame of parliaments, it * 
should be in favour of a mote complete representation of 
the people. [The liberal spirit in which this iB conceived, 
warranty u\ in the belief, that the distinguished* commen¬ 
tator weuld have viewed yvith favour some of tjie leading 
features of the great extension and relaxation of our reppe- 
sentJhtive systeip, effected in Jbhe yeai*JL832. In introducing 
the first of the gfceat meaeifres, having that objdbt in view, 
one opthe highest minivers of the day stated that “ it must 
influence the character of the legislature, and the govern¬ 
ment, in all future time, and impress its influfeflce on the 
whole frame of society; ” while^pnother declared it “ the 
mosfrimportmit since the accession of the House of Bruns¬ 
wick to the throne of these realms.’* The 'declared object 
of the promoter! of this great change was, as we have 
seen,* to found the measure on the ancient constitution of 
the country; to consider what were the defects in the repre¬ 
sentation of*the people in the commons liouBe of na^lia- 
ment; and %mend those defects in the spirit in which Jbhe ' 
constitution was originally frpihed, anjl*in unison with 
various^other parts of our ancient, free, mid glorious ^con¬ 
stitution. It *was he iS. essential that those who had jthe 
franchise, should he possessed of independence and ifttelli- 
gence j for if there be no independence, there is no expres¬ 
sion of the pylili* will, and that cannot be obtained which 
is the object of representation, the good government »of the 
country. 

[It must suffice to indicate briefly and generally, the 
scope of the vat$ changes of 1832. The elective franchise 
was in some respects restricted, and in many others greatly 
enlarged. In*counties, the only franchise then existing, 
was the freehold one, in fee, and for life. This was retained, 
with superadded conditions and limitations respecting value, 
occupation, and pdbSession for a specified length of time. 
To the freehold voters, however, were added Copyholders of 


* Ante, p. 41. 
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' all kinds; leaseholders, sub-lessees, and assignees; and 
occupying tenants at a yearly rental of £50. In boroughs, 
the ancient household franchise, and other corporation 
rights of Voters, were retained, some for a timp, ^nd a few 
others in perpetuity. But the grand distinguishing feature 
of the whole scheme, waa the introduction of what'is called 
the ten pound franchioe; that JLs, tha> occupation of a house 
and premises of tjhe annual value of ten pbunds, for twelve 
months, with conditions as to residence and rating,haimed 
at securing an adequate degree of respectability and respon¬ 
sibility frhile the receipt of parish relief within a year, 
was to* disentitle all borggigh electors to the franchise, for 
the time being. Thus much for the alteration in the 
franchise, whicn undoubtedly‘tended greatly to strengthen 
the democratic element in the constitution. In addition to 
this, 56 boroughs in England were wholly, and 30 partially 
disfranchised; while 42 new boroughs were created, retura- 
Jing_respectively two, apd one member. Several counties 
wepe divided into electoral districts, * by > which the 
number of members was** increased, and pther important 
changes ef a kindred nature introduced. Corresponding 
changes were made during the same year iif Scotland and 
Irelaiid; and the existing state of the representation is as 
follows :—jEngland and Wales have together 159 county and 
337 thorough representatives; Scotland 30«^£4he former, and 
23 of-the litter; Ireland 64 of the former, and 41 of the 
latter; making, for the United Kingdom, (after deducting 
four, on account of the disfranchisement of the boroughs of 
Sudjmry and St. Albaai’s, for bribery), (564 members of 
the commons* house of parliament. The test of disfran¬ 
chisement, was declared to be, the number of the houses, 
and the assessments to the assessed taxes ; and the basis 
on which it was proposed to proceed was, the Binallness of 
the boroughs, on the ground that many of them were places 
without any inhabitants at all, while in others they were 
very few. A large and wide disfranchisement was proposed, 
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because such boroughs did not, and could nolf, represent 
the opinions of the inhabitants; while there were many 
great ^owns, and placps of manufacturing industij, wbi$h 
could not gth^rwise be represented, without greatly increas¬ 
ing the number of members ip the house, which wa^declared 
inexpedient. • . 

[THbre was,J hjw ever, «nothgr great flange introduced at 
the same time, ufhich was *unexceptionably adfhirable— 
the system of begtstba§io:n : destroying the source of 
monstrous expenditure and delay at elections, as well as 
difficulty, in ascertaining the right to vote, in all*tntfhurry 
and turmoil of a keenly contested ^election. •The right to 
stand eh the electoral roll, is now*ascertained with calmness 
and precision, at stated periods'annually, wholly irrespective 
of an election, by judicial officers, called revising barristers, 
assisted by all the county and parish functionaries, and any 
witnesses, capablo of giving authentic* information to tho 
court, as to the real right of each claimant to be entered op* 
the register. 4 Tbus; when the day of election’arrives, the 
right to vote is instantly and cgriblusively Ascertained, by 
reference Jio printed copies of the register lying before $ie 
returning officer? Other excellent arrftngemonts have also 
been made, as will be hereafter briefly indicated, for facilitat¬ 
ing the exercise of the franchise, and simplifying the duties 
of the tribunals (# 4fic9nmittees of the houses of commons) 
which •ultimately adjudicate upon contested elections.*] • 

2 . Next, as to the qualifications of persons to be elected 
members of the house of commons. Some of these depend 
upon the law ahe^ custom of parliament, declared by the 
house of commons; others upon certain statutes. And 
from these it appears, 1 . That they must not be, as we have , 
seen, aliens bora, or minors. 2. That they must not be 

any of the judges [of either England, Scotland, or Ireland, 

• • • 

* All these matters may be seen explained at large, both practically and 
popularly, in Warren's “Manual of Parliamentary Election Law,” in the 
earlier chapters of the first volume. 
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witji the exception of the mapter of the rolls,Vhich seems 
an anomaly] ; 3. nor of the fclergy, [the .clergy of England, 
$pathind, and Ireland, are expressly excluded by statute 41, 
Geo. Ill c. 63, r which was occasioned by the ease of the 
celebrated John Horne Tooke* The Homan Catholic clergy 
are excluded by statute 10, Geo. IV. c. 7, § 9]; 4. nor 
persons attainted ef treason or felony, [nqr outlawed on 
criminal prosecution], for they, are unfit to sit anywhere. 
5. That sheriffs of counties, and mayors, recorders, and 
bailiffs of boroughs, are not eligible in their respective 
J jurisdictions; but the sheriffs of one county, are eligible 
to be knights of another. [6. Commissioners, and other 
officers competed with the revenue, especially of customs, 
excise, Ac., are rendered ineligible by many statutes, as 
obviously under the influence of the crown. 7. Government 
contractors are also excluded for 'the same reason, under 
a very stringent and comprehensive statute, which imposes 
(erifepenalty of ,£500 for every day during which the offender 
shall sit, or' vote.] 8. So, also, are excluded persons that 
hold any nevf office under the crown, created since 1705. 
9. c No person having a pension uifder the crown, during 
pleasure, or° for ( ahy term of years, is capable o-' being 
elected, or sitting. 10, If any member accept an office 
linger the crown, except an officer in the army or navy 
accepting a new commission, his serif 1 -*** void; but such 
meifiber is capable of b6ing re-elected. 11. Every knight 
of a shire shall have a clear estate of freehold or copy- 
hold, to the value of six hundred pounds per annum, 
and every citizen and burgess to the val?(e of three hundred 
pounds, except the eldest sons of peers, and of persons 
. qualified to be knights of shires, and except the members for 
the two universities, and Trinity College, Dublin. [Now 
however, (statute 1 & 2 Victr, c. 48), both county and 
, borough members for England and Ireland, may qualify in 
respect of either real, or personal estate, or in respect of both 
kinds combined, to the respective amounts specified in the 
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text; but thfi qualifying property must be in eitlicr Gseat 
Britain or Ireland.*, The qualification.is no longer required 
to be Uwom to*: the candidate must, at the timq of the 
election, j£ duly required, sign a (< declaration,' 1 of the 
nature of it, and his election* will be avoided, if he*wilfully 
neglect or refuse to do so* and again, he must deliver to 
the clerk of thq house, a* similar declaration, before sitting 
or voting, on peril of his election being avoided, and also 
of his being guilty of a misdemeanor, if the declaration be 
in any material particular, knowingly untrue. An Irish 
peer, if not elected a representative peer, can sit for any 
place ifi Great Britain.], |* • 

Subject to t^ese standing restrictions and disqualifica¬ 
tions, every subject of the realm is eligible, of common 
right. 

3. The third point, regarding elections, is the method of 
proceeding therein. 

As soon as tlie parliament is summoned, the lord chan*" 
cellor, or if a vacancy happens during the sjtting*of parlia* 
ment, ftie speaker^by order of the house—ah<f without such 
order, if a vacancy ha^ppns by death, or the mdknberts 
becoming a peer, in the time of prorogating or Adjournment; 
—sends his warrant to the clerks of the crown in chancery 
[for Great Britain and Ireland respectively; who thereupon 
issue out writs, dhtteted, by stat. 16 & 17 Viet. c. g8 § 1, in 
county*elections in England and Wales, to the sheriff, who 
alone is to make the election; for the universities of Oxford 
and Cambridge, to the vice chancellors; and in boroughs, to 
the returning officer!; all of whom are thereupon to proceed*, 
in due course of law, to the flection. In counties, the pro¬ 
clamation, by § 2* is to be made at a special county court 
holden for that purpose, not sooner than the sixth, nor later 
than the twelfth day of making such proclamation. In 
boroughs, the returning officer must proceed to the election 
within six days after the receipt of the writ, giving three 

* No properly qualification is required in the members fqr^Jcotland. 
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dear days v notice at least, of .the day of election, exclusive 
of the day of publishing notice of such election, and of the 
day of r election; and no poll shall* be taken at any inn, 
hotel, tavern, public house, or beerhouse, or place directly 
communicating with either, without the written Consent of 
all the candidates. Every returning officer for a county or 
borough, is now to €nake ths> proclamation, in counties, and 
give the notices of election, in boroughs, specified in the 
schedule to stat. 17 & 18 Vice? c. 102, in lieu <rf those 
formerly used: each instrument containing a warning against 
incurring the penalties attached to bribery, treating, and un¬ 
due influence? ■ The plafcps for holding elections are regulated 
by very recent statutes, which also have appointed convenient 
districts for polling: and the days and even hours within 
which the proceedings must take place, are the subject of 
very precise enactment. Both coufity and borough elections 
are now limited to one day’s, and those for Oxford and Cam- 
■aferidge to five, days’ polling. The returning officer* has, for his 
guidance, copie? of the printed register, which are conclu¬ 
sive as to the fight of voting:—but the .voter may, before 
pcllingj be required to swear to hi? identity, and that he has 
fiot already Voted. r Strict provisions exist to prevent person¬ 
ation of voters, and to meet the case of a riot, by adjourning 
the poll; and the bribery oath may be administered, if duly 
demande^L] * s ‘^*^ 

And, as it'is essential to the very being of parliament, that 
elections should be absolutely free, therefore all undue 
influences upon the electors are illegal, and strongly pro¬ 
hibited. [No soldier within two miles ih allowed to quit his 
quarters on the day of nomination or polling, expect to 
mount guard, or, if he happen to be a voter, to record his 
vote: after doing which, he must instantly return to his 
quarters, 10 & 11 Yict. c. 21. * 

[The undue influence of the crown, has been from time to 
time sedulously guarded against, by both statutes and reso¬ 
lutions of the house of commons; the former inflicting 
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heavy penalties, and the latter declaring it highly crimjnal 
for the functionaries, or exedutive ministers or servants 
under *jhe crown, and. peers or prelates, to use office* <jr 
authority t jlirgctly or indirectly, or in any«way to concern 
themselves in the election gf members of the house of 
commons.]* • . 

ThiA are the plectora of ope bram^j of the legislature 
secured from any tfndue influence from either of fhe other 
two, an4*from all external giAlence and compulsion. But the 
greatest danger is that m which they themselves co-operate, 
by the iufamous practice of bribery and corruption. • [The 
legislature has exerted its utmost energies, especially of late 
years, hut ineffectually, to check tliese dangerous and de¬ 
moralising courses. At length, hi the year 1854, all existing 
statutes on the subject were repealed, and other pro¬ 
visions substituted, together with an entirely new mode 
of conducting elections, by an act entitled “ The Corrupt 
Practices and Prevention Act, 1854.”* . This statute define^ 
carefully and comprehensively, what constitutes Bbtbeev^ 
Tee Alton, and Undue Influ^n^e ijnjjoses serious 
penalties; totally prohibits acts formerly found to bo modps 
of exercising corrupt influence; and strictly limits legitimate 
expenses, requiring them to be paidf only through an 
officer called the Election Auditor, whose accounts are to* 
be published; aD^Wuially disables a candidate, declared by 
an election committee guilty by himself, or his agents', of 
bribery, treating, or undue influence, from being elected or 
sitting in the house of commons, for the place where the 
offence was committed, during the parliament then in 
existence.] To complete the efficacy of [this statute] there 
is nothing wanting but resolution and integrity to put it 
in strict execution. [It might, however, be well if the can¬ 
didate were required to ma£e a sworn statement, or upon 
his honour, before an dfletion, that he would not directly or 


* This act was passed on 10th August, 1854. 
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indirectly'at any time do, sanction, or recognise any of the 
prohibited corrupt practiced; and, aftey an election, that 
1^ * had not. This has been several times proposed in 
parliament, but ineffectually.] * . 

The election being closed, the returning officer in boroughs 
returns his precept to the sheriff with the persons elected 
by th^ majority; ajjtt the sheriff returns the jsvhole, together 
with the'writ for the county, ai^d the kmgbts elected there¬ 
upon, [and the poll books] toMhe clerk of the crown in 
chancery. The members thus returned by him, are the sitting 
members, until the house of commons, to whom alone belongs 
the power of determining contested elections, upon petition, 
shall have adjudged the return to be false apd illegal. The 
form and manner of proceeding upon such petition, [were, 
Bince the year 1770, regulated by statute 10 Geo. HI. c. 16. 
called the Grenville Act, which established something like 
a fitting tribunal for the adjudication of election petitions. 
jLfter having been repeatedly varied in its machinery, in the 
year 1848'Was established the new add greatly improved 
system now iA ibree, by the statute entitled “ The Election 
Petitions Act, 1848,’* Stat. 11 &V2 Vic. c. 98.* Almost 
nevery conceivable, precaution is there taken, to secure an 
impartial committee; which consists of only five sworn 
members, whose rights and duties are defined with punc¬ 
tilious exactness. There are, howevdr^e^my who approve 
of transferring the decision in such matters, to an indepen¬ 
dent tribunal; but the house of commons will not easily 
part with so large a share of its rights and authorities. 
It remains to be added, that as the State has a right to the* 
services of its membra, a person may be elected a member 
of the house of commons, without his*-, knowledge, and 
even against his wish; and he will be compelled to serve. 
He cannot resign his seat, except indirectly, by doing Borne 

* See it folly and popularly explained in Warren’s ** Parliamentary 
Election Law,” voL i. c. 14. 
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act which vacates it, as by accepting an office df nomjnal 
profit under the crown; that Usually selected being called 
“ the ^tewardship of # the Chiltem hundreds." # It* is 
ordinarily grapted by the government, but by no means as 
a matter pf course: and it jras refused by the chancellor 
of the exchequer in the session 1842-3.] • 
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CHAPTER X.VI. 

ROutaE of Cosiness in parliament. .' 

[1 Ha. Com. 181—189.] '* 

* 

I. The method of mating laws is much the same in both 
houses: and I shall touch it very briefly, beginning in the 
house of commons. But first I must premise, that for 
despatch of business, each house of parliament has its 
speaker. Th^ speaker, of the house of lords, whose office 
is to preside tte*e, and manage the formality of the business, • 

C ' ‘ the ford chancellor, or keeper c/.ffhe queen’s great seal, or 

y other person [iy>t necessarily a peer]* appointed by the 

cqueen’s commission: and, if none be so appointed, the house 

of c lords, it is said, may elect. The speaker of the house of 

commons.is chosen by the house; but^ust.be approved 

by the queen. And the usage of the two houses ’differs, 

in this,—that the speaker of the house of commons cannot 

jpve his opinion, or argue any question, in the house [except 

when it has resolved itself into a committee of the whole 

house]; but the sp&ker of the house of lords, if a lord of 

parliament, may. [The speaker of the Louse of commons 

votes only when the numbers are equal, and then, like any 

»• 

* Lord Brougham, on the 22nd November, 1830, sate on the woolsack as 
lord chancellor, before his patent of peerage had been made out; and lord 
St. Leonards on the 4th March, 1852, before he had been introduced as a 
peer. The woolsack is not, in fact, within the house. 
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other member, according to his conscience : but fib is ugual 
for him, when practicable, to give his vote in such a way 
las to qjford tha house.another opportunity of considering 
the question,] * In each house, the act »of the majority 
binds tl^ whole; and this,majority is declared fey votes 
openly and publicly given; not as at Venice and many 
other ‘senatorial .assemblies, privately,**)* by ballots This 
latter method may*be serviceable to prevent intrigues and 
unconstitutional combinations; but it is impossible to j>e 
practised with us, at least in the house of commons, where 
every member’s conduct is subject to the future censure of 
his constituents, and therefore should be openly submitted 
to their inspection. * 

It may be stated generally, that the mode of introducing 
and passing bills, is almost the same in eacb house of 
parliament, and bills may originate in either house; but 
the exclusive right of the commons to grant supplies, and 
impose pecuniary charges on the people, accounts for the- 
vastly greater proportion of bills being originated, occa¬ 
sioning serious pjiblic inconvenience, in tljjeir house.—A 
bill, however, affecting* the privileges of either h6use,.is 
introduced in tlidt to which it relates. • •» 

[Bills are either public, or private. The former, is one of 
public policy, affecting the entire community; the latter, for 
the particular interest or benefit of any individual^or public 
company, corporation, parish, city,bounty, or other locality; 
nay, a bill for the benefit of threo counties, has been held a 
private bill, t To private bills are applicable numerous 
special provisions.-rln the house of lords, any peer ma^ 
present and lay a bill on the table; i>ut in the house of 
commons, a member must first obtain permission from the 
house. 

[Certain bills must originate in a committee of the whole 

• • 

* This right was exercised on this principle, on the 6th May. 1861 
Soe the Journals, 
t 1 Commons Journal, 388. 



146 PBIVJLTE A3TD PUBLIC BILL S .—PETITIONS. 

f, • 

house: tisf, any bill relating to beligiok, or tsade, or the 
alteration of the laws concerning either, or for granting 
any. money, or releasing or compounding aqy money rowing 
to the crown. The rule relating to religion, is construed 
*as applicable to its spiritual gelations—its doctrines, pro¬ 
fession, or observance, not the tqpfporalities or government 
of the church, or other legaljincidegits of religion; bat the 
distinction is often very difficult to draw. The rule 
relating to trade, applies as wi}l to trade generally, as to 
any particular trade affected by the bill.] 

To 'bridg in a bill, if the relief sought by it is of a 
private nature-it is fii@t necessary to prefer a petition ; 
which must be presented by a member, and usually sets 
forth the grievance desired to be remedied. This petition, 
when founded on facts that may be in their nature dis¬ 
puted, is referred to a committee of, members, who examine 
the matter alleged,hnd accordingly report to the house; 
and then, or otherwise upon the mere petition, leave is 
given to hiring in a bill. In public matters the bill is 
* brought inupOri motion, made to the house, without any 
petition at all ;*[but there are many Standing Orders relative 
fcp both classes of “bills, which mbat be strictly complied 
with, or a compliance specially dispensed with.] Formerly, 
W1 bills were drawn in the form of petitions,* which were 
enlered upon the parliament rolls, with the king’s answer 
thereunto*subjoined; not in any settled form of words, but 
as the circumstances of the case might require: and at the 
end of each parliament, the judges drew them into the form 
of a statute, wbich was entered on th^ statute rolls. In 
the reign of Henry V., to prevent mistakes and abuses, the 
statutes were drawn up by the judges, before the end of the 
parliament; and in the reign of Henry VI., bills in the 
form of acts, according to the modern custom, were first 
introduced. [The enacting style of ‘every bill, as we have 

* Many of these petitions commenced thus, “ your poor commons beg 
and pray,'* and conclude “for God's sake, and as an act of charity! ” 
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already seenf is as follows, and it is now to be used but qpce, 
and at the commencement of* each (ktat. 13 & 14 Yict., c. 
21.) Be it enacted by the queen’s most excellent majesty’, 

by and wity tjje advice and consent of the lords spiritual and 
temporaland commons, in Jthis present parliament assem¬ 
bled, and by the authority of the same." To a student of 
constitutional law., these words are pregiBjnt with significance. 

[A bill is now presented^ fo the house, printed bn paper, 
and caq? must be taken tk*i.t it correspond with the leave 
granted to bring it in, or the house may order it to be 
withdrawn. All dates, amounts of salaries, tolls, rafes, or 
other charges and matters, wore formerly left in blank, but 
are now printed in italics, being, hoVever, no part of the bill 
till agreed to by the committee! The member presenting a 
bill, must go from His place, to the bar of the house, when 
the speaker calls on him, by name. He answers “ A bill, 
sir.” The speaker desires him to “ bring it up," on which 
he takes it to 'the clerk of the house, who reads the titl*. 
aloud—when ^t is • said to have been “ receded by the 
house!" The question is then puff, “ That this bill be now 
read a first time,” whicbm the commons can be opposed by 
a division only,*—a course equally raie rf in both houses. 
If, however, it should be negatived, tfie attempt may be 
repeated on a future day, on notice and motion, ^he 
bill is not actually* read at length, a ccyirse rendered 
unnecessary by the circulation oft printed copies, with an 
analysis of the various clauses, among all the members 
of the house. The next question put is “ that the bill be 
read a second time,” which takes place on some future 
day. It then stands in the order book, and is called 
on in its proper J-urn. That is the most critical stage of 
the bill; when its whole principle is at issue, and affirmed 
or denied by the house. TJje ordinary course for an oppo¬ 
nent is, to move an Amendment, by leaving out the word 
“ now” and substituting “ that day six months," or any other 
term beyottd the probable duration of the session: a courteous 

• Jj 2 
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mode of dismissing the bill from further consideration. If 
this be not done, the bill is read a third time, and passed.] 
In Jthe house of lords, when the bill beginB thermit is, 
when of a private nature, referred to two of ^hojudges, to 
examine, and report the state # of the facts alleged, to see 
tjiat all necessary parties consent, and to settle all points 
of technical propriefrp. Thi^ is re&d a first time, and at a 
convenient distance a second time; and fufter each reading, 
the speaker opens to the house \ijjtie substance of Ijjie bill, 
and puts the question, whether it s hall proceed any further? 
If the’ opposition succeed, at any stage, the bill must be 
dropped for that session, 

After the second reading, it is “committed,** that is, 
referred to a committee; which is either selected by the 
house in matters of Bmall importance, or else, upon a bill of 
consequence, the house resolves itself into a committee op 
the whole HOUSE. ‘A committee of the whole house, is com¬ 
posed of every member j and, to form it, [in" the lords, the 
chancellor leaves the woolsack, and a lord (the chairman of 
committees), presides iii.his stead—not however, on the 
woolsack, but ‘at the table where the clerks sit. In the 
commons] the speaker quits the'chair, another member, 
[usbally the chairman of the committee of ways aid means] 
Being appointed chairman, and then the speaker may sit 
and debate as r a private member,* [and may vote if he 
please; biit the right is rarely exercised.] In these com¬ 
mittees, the bill is debated clause by clause, amendments 
are made, the blanks filled up, and sometimes the bill is 
entirely new modelled. After it has gone through the 
committee, the chairman reports it to the house, with such 
amendments as the committee have made; and then the 
house reconsiders the whole bill again, and the “question** 

* The chief difference between the proceedings of a committee of the 
whole house, and those of the house itself, is that in the former a member 
may speak more than once, in order that the measure under consideration 
may have tho most minute aicaminatinn- * 
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is repeatedly put, upon every clause, and amendment. 
When the house, has agreecf or disagreed to the amend- 
ments’tof the committee, and sometimes added new, amend¬ 
ments of «ts* own, the hill was formerl f ordered to be 
[engross**!: but in the yea* 1849,* that practice was dis¬ 
continued, and the bill oitiered to be reprinted, if several 
amencknents have been*madej. The "speaker then «wgain 
opens the contents ; and, holding up the bill in his hands, 
puts the question, whether the bill shall pass ? If this be 
agreed to, the title to it is then settled; which used to be 
a general one, for all the acts passed in the session, till, 
in the* first year of Henry VIII. distinct titfcs were intro¬ 
duced *for each chapter. After this, the bill is [reprinted], 
and one of the members—usually he who has charge of the 
bill, is directed to carry it to the lords, and desire their 
concurrence. Attended* by not fewer than four more, the 
member carries it to the bar of the house of peers, and 
there delivers it to their speaker, who comeg down from- 
his woolsack to receive it. *' • 

It there passes through the same forms a§ in the other 
house; and, if rejectefi^.no more notice is taken* but.it 
passes suksilentio, to prevent unbecoming altercations. a If, 
however™ bo agreed to, the lords send a message by, 
present, two masters in chancery, or [if the bill concern 
the crown or royal family,] by two of the judges^that they 
have agreed to the same: and tHb bill remains with* the 
lords, if they have made nc amendment to it. But, if 
any amendments have been made, such amendments are 
sent down with the bill, to receive the concurrence of tlfe 
commons. If the common^ disagree to the amendments, 
a conference t usually follows between members deputed 
from each house; who for the most port settle and adjust 

* 

* May’s PaVl. Practice, 3rd edit. 382. 

+ In the year 1851, both houses agreed to receive messages on rack 
occasions, instead of having conferences, unless either house should desire 
a conference. 
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the f difference; but, if both.houses remain inflexible, the 
bill is dropped. If r the commons agree to the amend¬ 
ments, the bill is sent back to the lords; by one ‘of the 
members, with a message to acquaint them therewith. The 
same forms are observed, mtstatis mutandis , wh/*n the bill 
begins in the house of lords. But when an act of grace, 
or pardon is passed* it is first signed by. her majesty, and 
then read once only, in eacli ,of the houses. And when 
both houses have done with any*bill, it is always deposited 
in the house of peers, to wait the 'royal assent, [which in 
the language of Lord Hale, gives it “ the complement and 
perfection of »daw”], except in the case of a bill of supply; 
which, after receiving the concurrence of Jhe lords,*is sent 
back to the house of commons. 

The Royal Assent may be given in' two ways: 1. In 
Person; when the queen comes to the house of peers, in 
her crown and royal robes, and sending for the commons 
.to the bar, the titles'of all the bills that have passed both 
bouses artf read. The queen’s answer i? declared, by 
the clerk of the parliament, in Norman-Prench; a badge, 
it t must be owned, now the only *one remaining, of con¬ 
quest ; and 4 which ‘ one could wisli to she fall into total 
oblivion: unless it* be reserved as a solemn mflkento, to 
repind us that our liberties are mortal, having once been 
destroyed by s «i foreign force. If the queen Consent to a 
public bill, the clerk usuSUly declares, “la reyne le vent —the 
queen wills it so to beif to a private bill, " soit fait 
comma il est desire —be it as it is desired.” [When the 
queen gives her assent in person, the*clerk of the crown 
reads the titles, and the clerk assistant of the parlia¬ 
ments makes an obeisance to the throne: Her majesty 
giving a gentle inclination, indicative of assent, and 
then uttering the words above; mentioned.] If the queen 
refuse her assent, it is in the gentle language of “ la reyne 
s'aviser a —the queen will advise upon it.” [The queen, how¬ 
ever, is spared so painful and ungracious an act, by the Btrict 
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observance t>f the constitutional principle, that*the crown 
has no will hut that of its fninisters, who continue such 
only lorf£ a» they enjoy the confidence of parliament J*] 
When a.hill of supply [or money-bill] is passed, it is carried 
up and Resented to the queen, by the speaker of the house 
of commons; and the royal assent, given to it before all 
other bills, i§ .thus expressed: “ Id*reyne remercic^jtes 
loyal subjects, accepte leur fySnevolence, et ainsi le veut, —the 
queen <6hank8 her royal subjects, accepts their benevolence, 
and wills it so to be.'* In case of an act of grace, which 
originally proceeds from the crown, and has the royal*assent 
in thfe first stage of it, the clerk of the parliament used thus 
to pronounce tjlie gratitude of the lubject; “ les prelate, seig¬ 
neurs, et commons, en ce present parliament assemblies, au 
nom de touts nous autres subjects, remercient tree humblement 
votre. majeste, et prientv Dieu nous donner en sante bone me 
et longue ; the prelates, lords, and commons, in this present 
parliament assembled, in the name of all your other sub- 
jectSj most humbly thank your majesty, and pfay to Godio 
grant you in health and wealth bang to live.* [But accord¬ 
ing to piodern usage** $he royal assent is signified in,the 
same .wav as to*a public bill.] 2. By Commission. By the 
statut^fe Henry VIII. c. 21, the king may give his assent 
by letters patent under his great seal, signed with Ins 
hand, and*notified In his absence to both Rouses assembled 
together in the high house. [The form of signifying the 
royal assent, by commission, is thiB. Three or more of the 
lords commissioners, seated, robed, and covered, on a form, 
between the throne and the woolsack, command 4he 

usher of the black rod to summon the commons to hear the 

♦ 

commission read; on which, with the speaker, they appear 
at the bar, when the commission is read at length.] When 
the bill has received tha royal assent, in either of these 
ways, it is then, said not before, a statute, or Act of 
Parliament. 

* The power in question was last exercised in 1707, by Queen Anne. 
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[Since the year 1849, the authenticated vellum print of] a 
statute, or act, is placed among the records of the kingdom; 
there.needing no formal promulgation to give it the Ifrce of 
law, as Was necessary with the civil law, with regard to the 
emperor’s edicts; because evejy man in England is, in 
judgment of law, party to the making of an act of 
parliament, being j&esent thereat, by his representatives. 
[Copies of the act are print ed'br the qufcen’s printer; and 
by statute 8 & 9 Viet., c. 113, §§ #, 4, the mere protection, 
in a court of justice, of such a printed copy, is sufficient 
evidence "that it is the act of the legislature, if it purport 
to be printed by the queen’s printer. The original rolls, or 
prints, moreover, may also be seen, and copies taken, on pay¬ 
ment of the specified fees.] Before the invention of printing, 
a statute was published by the sheriff of every county; the 
king’s writ being sent to him at the end of every session, 
together with a trahscript of all the acts made at that 
session, commanding bjm, “ ut statuta ilia , et omnes articulos , 

' i\ eisdem content os, in singulis locis ubi expedire viderit , 
publice proclaihari , et Jh^iter teneri et otyervari, faciat 
And the. usage was to proclaim them at his county court, 
aq<I there to keep them, that whoever would, might read or 
taktf copies thereof; "Which custom continued till $9 reign 
df Henry VII. [The clerk, or clerk assistant, of parliament 
endorses on every act, the day, month; and year, when the 
act received the royaloassent; which indorsement is 
declared, by Btatute, to be part of the act, and the date of 
its commencement, provided the act itself do not, as it 
usually does, fix the period of its commencement.] 

An act of parliament, thus made, is the exercise 'of the 
highest authority that this kingdom acknowledges upon 
earth. It has power to bind every subject in the land, 
and the dominions thereunto belonging; nay, even the queen 
herBelf, if particularly named therein.' And it cannot be 
altered, amended, dispensed with, suspended, or repealed, 
but with the same forms, and by the same authority, of 
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parliament ;»for it is a maxim inlaw, that it requites the tame 
strength to dissolve f as to create an obligation . It iB true, it 
was formerly Jield that the king might in many* crises 
dispense yitb penal statutes; but now, by statute 1 W. & 
M. st. 2>«c. 2, it is declared, that the suspending, or dis¬ 
pensing with laws by regal authority, without consent of 

parliaSnent, is illegal. 

% • 

Il.-j^There remains to be briefly noticed only the manner 
in which parliaments *may be Adjourned, Prorogued, or 
Dissolved. * 

An* adjournment is no more than a continuance of the 
sessioh from one dag to another, jfs the word itself signi¬ 
fies : and this 'is done [solely] by the authority of each 
house, separately, dvery day; and sometimes for a fortnight 
or month together, as at Christmas or Easter, or upon other 
particular occasions. But the adjournment of one house, is 
no adjoummeilt of the other. It has also been not un¬ 
usual, when IJie sovereign signified his pleasure that both 
or either of the; houses should .adjourn ttfbmselves to a 
certain day, to obey the royal pleasure so signified^ and,to 
adjourn accordingly, [though no instance has occurred in 
which dpher House lias refused to *adjoum, the royal 
message might, nevertheless, possibly be disregarded^ 
Business has often "been transacted af£er t thc receipt of 
such 'message, and the adjournment afterwards put, in 
the ordinary way, as if no such intimation had been 
received. Such an interference on the part of the crown, 
may be regarded .as both needless and impolitic. The 
crown, however, has power by statute (39 & 40 Geo. III. 
c. 14) to interfere with an adjournment -in the case 
there specified. If parliament were to think proper to 
disregard the royal intimation] besides the indecorum of a 
refusal, a prorogatiod 'would assuredly follow, which would 
often be very inconvenient to both public and private 
business. For prorogation puts an end to the session; 
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and c then such bills as are only began, and ndt perfected, 
must be resumed de novo, if al all, in a subsequent session :* 
wbsreas t after an adjournment, all things continue ^fn the 
same state as at the time of the adjournment rmade, and 
may be proceeded on, without any fresh commencement. 

<■ A pbobooation is the continuance of the parliament 
fjwsr*cne t session to* another, us an 'adjournment is the con¬ 
tinuation of the session from aay to day! This is done by 
the royal authority, expressed by'either the lord chancellor 
in her pjajesty’s presence, or by ".commission from the 
crown, or, frequently, by proclamation. Both houses ore 
necessarily prorogued dft the same time; it being a proroga¬ 
tion not of the house' of lords, or commons, but of the 
parliament. And while the parliament is separated by ad¬ 
journment, or prorogation, the queen is empowered to call 
it together by proclamation, with fourteen days* notice of 
the time appointed for its re-assembling, f 

A dissolution is'the civil death of the parliament, and 
fnay be effected in three ways: 1. By the-’queen's will , 
expressed either in person, or by representation. For, as 
the queen has the sole right of QQAvening the parliament, 
dbplso it is a brands of the royal prerogative, that she may, 
c whenever she pleases, prorogue the parliament ftr a time, 
ore put a final period to its existence. If nothing had a 
right to prorogue or dissolve a parliament but itself, it 
might happen to become perpetual. And this would be 
extremely dangerous, if at any time it should attempt to 
encroach upon the executive power; as was fatally experi¬ 
enced by the unfortunate king Charbs the First; who, 
having unadvisedly passed an „act to continue the parlia¬ 
ment then in being, till such time as it should please to 
dissolve itself, at* last fell a sacrifice to that inordinate 

< 

* An Election Committee is not dissolved 1 by a prorogation, bnt ad¬ 
journed to the day immediately following that of the next meeting of 
Parliament. Stat. 11 & 12 Viet., o. 98, a. 88. 

t 37 Geo. III., c. 127; and 89 & 40 Geo. III., c. 14. 



DISSOLUTION BY DEMISE 07 THE CBOWTST. 155 


power, which he himself had consented to give thenv It 
is therefore extremely necessary that the crown should be 
empowered tor regulate the d#ation of these a§Bemblies, 
under the limitations which the Englistf constitution has 
prescribed: so that, on the one hand, they may frequently 
and regularly come together, for the despatch of business, 
and redress p£ grievances; *and may not, on the«4thpr, 
even with the consent of 4he crown, be continued to an 
inconvenient or unconstitutional length. 

2. A parliament may be dissolved by the depiise* of the 
crown : [that being the only contingency on which parlia¬ 
ment is required to .meet, withoift sum mens in the usual 
form.] This dissolution formerfy happened immediately 
upon the death of the reigning sovereign: for he, being 
considered in law as the head of the parliament,— caput, 
principium, et finis ,—1> at failing, the whole body was held to 
be extinct. But, the calling a new parliament, immediately 
on the inauguration of the successor, being /ound inconve¬ 
nient, and danger^ being apprehended from having no par¬ 
liament in being, in case of a disputed succession, it was 
enacted.by the statutes 7 & 8 "W. III. c. 15, and 6 Ann, 
c. 7, that the parliament in being shgll cdhtinue for fcix 
months after the death of any king or queen, unless sooner 
prorogued or dissolved by the successor; that, if. the 
parliament be, at the time of the king’B death, separated 
by adjournment or prorogation* it shall, notwithstanding, 
assemble immediately: [in pursuance of which enactment 
parliament has several time# met on a Sunday*] and [by stat. 
87 Geo. III. c. 127,] if no parliament is then in being, 
the members of the last parliament shall assemble and be 
again a parliament. 

3. Lastly, a parliament may be dissolved, or expire, bg 
length of time. For if either the legislative body were 
perpetual; or miglTt last for the life of the prince who 

* See several instances enumerated in Mr. May’s valuable Pari. Pract. 
p. 41, note (3), 3rd edit. 
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convened ft, as formerly; aa\d were so to be supplied, 
by occasionally filling,,the vacancies with new representa¬ 
tions in these cases, if H were once corrupted, the evil 
would be past all remedy; but when different bodies suc¬ 
ceed each other, if the people isce cause to disapprove of 
the present, they may rectify its faults in the next. A 
le gisla tive assembly, also, which is. sure to.be separated 
again, whereby its members will* themselves become private 
men, and subject to the full extent of the laws whida they 
have enacted for others, will think themselves bound in 
interest, aB well as duty, to make only such laws as are 
good. [They a^e, besides, restrained,by a sense of respon¬ 
sibility for all their doings, to the nation at large which had 
elected them, and before which they may wish to present 
themselves for re-election.] The utmost extent of time 
that the same parliament was allowed to sit, by the statute 
6 W. & M. c. 2, was three years; after the expiration of 
which, reckoning from the return of the first' summons, the 
parliament was to have no longer continuance. But by 
the Btatute 1 Geo. I. st. l 2 ? c. 38, [commonly known as the 
septennial act] in order, professedly,* to prevent the great 
and continued“expences of frequent elections, and the violent 
heats and animosities consequent thereupon, and for the 
peage and security of the government then just recovering 
from the late rebellion, this term was prolonged to seven 
years': and, which alone is an instance of the vast authority 
of parliament, the very same house, that was chosen for 
three years, enacted its own continuance for seven. So 
that, as our constitution now stands, the parliament must 
expire, or die a natural death, at the end of every seventh 
year; if not sooner dissolved by the royal prerogative. 
.[When it was proposed, in the year ,1832, to shorten the 
duration of parliament, Lord Jojin Bussell observed, that 
while it was desirable that the constituency should have 
a proper control over their representatives, it was, at the 
same time, most inexpedient to make the duration of 
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parliament flo short, that the^members of the hoftse of com¬ 
mons should he kept in a perpetual canvass, and not able 
to consider and decide with freedom any great question.. “ I 
do not think,” said the noble lord, “it behoves.the people 
of a great empire, to placp their representatives in such 
dependence.” *] 

* fiansard, vol. y. (3rd ser.) col. 1084. 
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CHAPTEB XVU. 

DOCTRINE OF THE HEREDITARY RIQHT TO THE BRITISH 

^THRONE. 

4 

[1 Bla. Com., 190—197.] 

The supreme executive power of these kingdoms, is 
vested by our laws in a single person, the king or queen : 
for it matters t not to which sex the crovfci descends; but 
the person entitled to it, whether male or female, is imme¬ 
diately invested with alt the ensigns, rights, and preroga¬ 
tives of* sovereign power [as is solemnly declared by stat. 
l«Mary, stat. 8, c. 1]. 

Tfhe executive power of the English nation being vested 
in q single person, by the general consent of the people, 
the evidence of. which general consent, is long and imme¬ 
morial usage, it became necessary to the freedom and peace 
of the state, that a rule should be laid down, uniform, 
universal, and permanent, in order to mark out with preci¬ 
sion, who is that single peiison, to whom are committed, 
in subserviency to the law of the land, the care and pro¬ 
tection of the community; and, to whom, in return, the 
duty and allegiance of every individual are due.* It is of 
the highest importance to the public tranquillity, and to the 
consciences of private men, that this rule should bo clear 


* See post, “the queen’s duties,” 
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g,o.d indisputable; and our constitution has not* left us in 
the dark upon this material occasion. 

The|grand fundamental maxim upon which the righ,t of 
succession t^ these kingdoms depends, I take to be.this: 

THAT TESE CBOWF IS, BT JJOMMON LAW AND CONSTITU¬ 
TIONAL CUSTOM, hebedivaby; AND THIS, IN A MANNER 
PECUAaB TO ITSELF: ItfJT TI^AT THE■•BIGHT OF INiySB.IT- 
ANCE MAY FBOM *T1ME TO flME BE CHANGED OB* LIMITED 
BY AC^j* OF PABLIAMENT, # UNDEB WHICH LIMITATIONS THE 
CBOWN STILL CONTINUES HEBED1TABY. 

1. First, it is in general hereditary , or descendible to the 
next'heir, on the death or demise of the last proprietor. All 
regal governments must be cither*hereditary, or elective: 
and, as I believfc there is no instance where the crown of 
England has ever ‘been asserted to be elective, except by 
the regicides at the infamous and*unparalleled trial of king 
Charles L, it must of consequence be hereditary. The 
hereditary right gyhich the laws of England acknowledge, 
owes its origin to the founders of our constitution, and to 
them‘only. Thqy might perhaps .Ji&ve made*it, if they had 
thought proper, an elective monarchy; but they rather 
chose, ana uporf good reason, to establish originally a suc¬ 
cession by inheritance. This has be&i acquiesced in*by 
general consent, and refined, by degrees, into common law* 
the very same title which every private man^lias to his own 
estate?. • * 

It must be owned, an elective monarchy seems to be the 
most obvious, and best suited of any to the rational prin¬ 
ciples of government, and the freedom of human nature: 
and accordingly we find from history that, in the infancy 
and first rudiments of almost every state, the leader, chief 
magistrate, or prince, has usually been elective. And, if 
the individuals who compose that state, could always 
continue true to its tot principles, uninfluenced by passion 
or prejudice, unassailed by corruption, and unawed by 
violence, elective succession were as much to be desired in a 
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kingdom, ds in other inferior pommunities. The beat, the 
'wisest, and the bravest man Wbuld then be sure of receiving 
tbpt crown which his endowments have merited; aihl the 
sense of an unbiassed majority, would be dutifully acquiesced 
in by the few who were of different opinions. But history 
and observation will inform us, thi«t elections of every kind, 
tiH present state 4 of human nature, are too frequently 
brought about by influence, partiality, 'and artifice: and 
even where the case is otherwise, these practices* will be 
often suspected, and as constantly Charged upon the suc¬ 
cessful majority, by a splenetic disappointed minority. This 
is an evil to which all societies are liable; as well those of a 
private and domestic krfld, as the great community of the 
public, which regulates and includes the rest. But in the 
former there is this advantage; that such' suspicions, if false, 
proceed no farther than jealousies and murmurs, which time 
will effectually suppress; and, if true, the injustice may be 
remedied by legal means, by an appeal to Uaose tribunals to 
which every member of society has, by beaming such, 
virtually engaged to submit. Whereas, in the great and 
independent society which every nation composes, there is 
no superior t<5 resort to, but the law of nature; no meth.od 
to redress the infringements of that law, but the actual 
exertion of private force. As therefore between two nations 
complaining of .mutual injuries, the qiiarrel can be decided 
only by the law of arms? so, in one and the same nation, 
when the fundamental principles of their common union 
are supposed to be invaded, and more especially when the 
appointment of their chief magistrate is alleged to have been 
unduly mode, the only tribunal to which the complainants 
can appeal, is that of the God of battles; the only process 
by which the appeal can be carried on, is that of a civil and 
intestine war. An hereditary succession to the crown is 
therefore now established, in this and'most other countries, 
in order to prevent that periodical bloodshed and misery, 
which the history of ancient imperial Borne, and the 
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experience of modem times^ may Bhow us, are *tlie conse¬ 
quences of elective kingdoms. * 

2. Jut, secondly, as, to the particular mode of inkertiatiqp: 
it in general*, corresponds with the feudal 'path of * descents , 
chalked out by the common law, in the succession to landed 
estates; yet with one or two material exceptions . • 

[In*order, hcrvyever, to understand £jjis and the en?”iqg 
chapter, it is necessary to b/ acquainted with the "nature of 
lineal jftid collateral descent. ** Lineal ** consanguinity, is 
that which subsists between persons of whom one is de¬ 
scended in a direct ,c line ** from the other: as between son 
and father, grandfather, great grandfather^tnd so upwards, 
in thfc direct ascending line; or Between father aTi ^ son, 
grandson, great? grandson, and* so downwards, in the direct 
descending line. • Collateral consanguinity, signifies the 
relation subsisting between those who descend from the 
same stock, or ancestors, but not from one another. Adam, 
for instauce, hhd»two sons, Cain and Abel j the children 
of Cain werq related to the children of Abel, as collateral 
kinsnlen, or cousins; because the Jr all lineally descended 
os it were, side by . side, from their common ancestor 
Adam, and all had a portion of his blood ill their veiiss, 
which makes them ** consanguineos.' ’ ] % Like estates, "the 
crown will descend lineally to the issue of the reigi^ng 
monarch: as it did frOm king John to ~R.ifthfl.ij 1 U., through a 
regular pedigree of six lineal generations. (2.) As in tom- 
mon descents, the preference of male&to females, and the right 
of primogeniture among the males, are strictly adhered to. 
Thus, Edward V. succeeded to the crown, in preference to 
Richard, his younger brother, and Elizabeth, his elder sister. 
(3.) Like lands or tenements, the crown, on failure of the 
male line, Ascends to the issue female ; thus, Mary I. suc¬ 
ceeded Edward VI.; and ,the line of Margaret queen of 
Scots, the daughter df "Henry VII., succeeded, on failure of 
the line of Henry VIII., his son. (4.) But, among the 
females, the crown descends, by right of primogeniture, to the 


• a 
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eldest daughter only,' and her issue; and not, sa in common 
inheritances, to all $he daughters at once: the evident 
necessity of a sole succession to the throne, having occasioned 
the royal law of‘descents to depart from the cwngion law in 
this respect: and therefore quten Mary, on the death of her 
brother, succeeded to the crown? alone, and not in partner- 
ghlf^with her sister Elizabeth. (5o) Again: the doctrine of 
representation prevails in the descent of the crown , as it does 
in.other inheritances; by representation being meant, that 
the lineal descendants of any persoiS deceased, stand in the 
same place as their ancestor, if living would have done, 
and so, “ represent ” him. Thus, Bichard II. succeeded his 
grandfather Edward IIS., in right of his father the' Black 
Prince; to the exclusion of all his uncles, his grandfather's 
younger children. Lastly, on failure of lineal descendants, 
the crown goes to the next collateral relations of the late 
occupant of the throne, provided they are lineally descended 
from the blood royal} that is, from that royal stock which 
originally acquired the crown. Thus, Henry. I. succeeded 
to William II.. John to^ Bichard I., and James I. to Eliza- 
beth; being all derived from the Conqueror, who was then 
the only regal stock. But herein there never was any 
objection as there [was, till of late,] in the case of ordinary 
■descents, to the succession of a brother, an uncle* or other 
collateral relation, of the half blood: * that is, where the 
relationship proceeds noVfrom the same couple of ancestors, 
which constitutes a kinsman of the whole blood, but from 
a Bingle ancestor only; as when two persons are derived 
« « * 

[* A kinsman of the whole blood, is one derived from not only the same 
ancestor, but the same pair of ancestors. Thus, if a man have two sons. 
John and James, by the same wife, they are brothers, of the whole blood; 
but if his wife had died after bearing John, and the falfl^r had married 
again, and by his second wife bad a son*. James, then they are brethren of 
the half-blood only ; and if John died, his cousin, though ever so distant, 
would succeed, to the exclusion of James. This ancient'and harsh role, 
almost peculiar to our laws, was abrogated in the year 1838, by statute 
3 & 4 Wm. IV. c. 106. § 9.] 
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from the sftme father, and got from the same mother, or 
vice vend: provided only that the oge ancestor from whom 
both 4re descended, he that from whose veins the bloQd- 
royal is communicated to each. Thus, Mafcy I. inherited to 
Edward VI., and Elizabeth to Mary; all children of*the same 
father, king Henry VIII.? but all by different mothers. [It 
is not? however, easy to .decide* whethe/*Mary and Elizr>°th 
took the crown *by inheritance, or special parhamentary 
limitation. Both of them had been declared, by statute, 
illegitimate, and incap&ble of inheriting the crojm;Jbut a 
subsequent act, without repealing the former, limited the 
succession to them, under specified*circunjptan ces and con- 
ditiorib. On considering the actt>*passed by each, at her 
succession, it wbuld seem, thaf? though neither chose to rely 
on the parliamentary limitation alone, neither deemed it 
prudent to discard its security.]* 

3. The doctrine of hereditary right, does by no means 
imply an indefeasible, right to the throne. a No man will, 
I think, assent this, who has considered our laWs, constitu¬ 
tion, hud history* without prejudice, and witjf any degree of 
attention. It is unquestionably in the breast of the supreme 
legislative authority of this kingdom, the qufeen and both 
houses of parliament, to defeat this hereditary right, an£ 
by particular entails, limitations, and provisions, to exclp.de 
the immediate heir,*and vest the inheritance in anyone 
else. • This is strictly consonant'to our laws and constitu> 
tion; as may be gathered from the expression so frequently 
used in our statute book { of “the king's majesty, his 
heirs, and successors .” In which we may observe, that, &s 
the word “heirs," necessarily implies an inheritance or 
hereditary right,^ generally subsisting in the royal person: 
so, the word “ successors," distinctly taken, must imply that 
this inheritance may sonystimes be broken through; or 
that there may be a Successor, without being the heir of the 

* See Mr. Justice Coleridge’s note to 1 Black. Comm. IDS. 

W *J 



164 


DOCTRINE THAT THE KING NEVER HIES. 


king. And this is so extremely reasonable, that without 
such a power lodged somewhere, our polity would be very 
dpfectiv?. For, let us barely suppose so melancholia case 
as that the heir Apparent should be, or by the visitation of 
God beoaxne, incapable of reigning; how miserable *would the 
condition of the nation be, if be were also incapable of 
Jrvirg set aside!—It° is therefore necessary that this power 
should be lodged somewhere ; and yet, the inheritance and 
regal dignity would be precariftus indeed, if thib power 
were expressly and avowedly lodged in the hands of the 
subject only, to he exerted whenever prejudice, caprice, or 
discontent should happen to take tho lead. Consequently, it 
can nowhere be so properly lodged, as in the two houses of 
parliament, by and with the consent of the reigning sove¬ 
reign, who, it is not to be supposed, will agree to anything 
improperly prejudicial to the rights* of his own descendants. 
And therefore, in tbe queen, lords, and commons, in parlia¬ 
ment assembled, our daws have expressly lodged it. 

• 4. But, •fourthly; however the crown may be limited or 
transferred^ it. still retains its descendible quality, and 
becomes hereditary in the wearer of it. And hence, in our 
law, the king; is said never to die, in his political capacity; 
though, in common with other men, he is subject to 
mortality in his natural; because immediately upon tho 
natural death.* of Henry, William, or Edward, the king 
survives, in his successor. For the right of the crown vests, 
eo instantly in his heir; either the hares natus, if the course 
of descent remains unimpeached, or the hares factus, if the 
inheritance he under any particular Lcttlement? So that 
there can be no interregnum :* but, as sir Matthew Hale 
observes, the right of sovereignty is fully invested in the 
successor, by tho very descent of the crown.f And therefore, 

< 

* Bee the concluding paragraph in this chapter, enclosed in brackets. 

t Upon this principle, the statutes passed in the first year of the resto¬ 
ration, are always called “ the acts in the twelfth year of the reign of 
Charles I.”; and all the legal proceedings of that reign, are dated from the 
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however acquired, it becomes in him absolutely hereditary, 
unless by the rules of the limitation it be otherwise ordered 
and Atermined. In a the same manner landed estates, to 
continue. Qurjormer comparison, are by the law hereditary, 
or descendible to the heii$ of the owner; but qjbill there, 
exists a power, by which the property of those lands may 
be transferred to another perajpn. If this transfer be made 
simply and absolutely, the^ lands will be hereditary in the 
new cgftner, and descend to his heir at law; but if the 
transfer be clogged with any limitations, conditions, or 
entails, the lands must descend in that channel, *60 lfinitcd 
and prescribed, and no other. • 

In* these four points, consists th-% constitutional notion of 
hereditary rigM to the throne: which will be still farther 
elucidated, and made clear beyond all dispute, from a short 
historical view of the successions to the crown of England, 
the doctrines of our ancient lawyers, and the several acts of 
parliament thtft have from time to timp been made, to create, 
to declare, tq confirm, to limit, or to bar, the Hereditary title * 
to the throne. And in the pursuit of this itfijuiry, we shall 
find, that, from the days of Egbert, the first sole monarch of 
this kingdom, eten to the present, the four cardinal maxipis 
above-mentioned have ever been held* the constitutlbnal 
canons of succession.* It is true, the succession, througfh 
fraud, or force, or sometimes through necessity, When in 
hostile times the crown descended on a minor*or the like, 
lias been very frequently suspended; but has generally, at 
last, returned back into the old hereditary channel, though 
sometimes a very considerable period has intervened. And, 
even in those instances where the succession has been 
violated, the crown has ever been looked upon as hereditary, 
in the wearer of it; of which the usurpers themselves were 

year of the death of Qiarlcs f. (1643—9), and not from 1660, when 
Charles II. was restored. 

* See the concluding paragraph of this section, in brackets, and the 
corresponding one prefixed to the next. 
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so sqpsible* that they for the mpst part endeavoifred to vamp 
up some feeble show of a title*by descent,.in order to amuse 
th^ people, while they gained the possession of the kingdom. 
And, when possession was once gained, they considered it as 
the purchase, or acquisition, of o new estate of inlferitance, 
and transmitted, or endeavoured* to transmit it, to their 
qjjpn posterity, by a bind of hereditary right of usurpation. 

[It is not strictly accurate to a qj, that at all periods of our 
history, it has been the constitutional canon that, asVt pre¬ 
sent, in contemplation of law “ the king never diesthat on 
the instant of the predecessor’s demise, his heir succeeded de 
facto, as well as dajure. ‘This doctrine .has been undoubtedly 
established for ages, and 5 is beyond controversy; but the 
researches of modem constitutional writers appear to have 
established, that in ancient times, an interval usually, if not 
constantly, intervened between the death of a king, and the 
recognition of his successor. From the time of John to that 
of Edward VI v or, during upwards of three* centuries, the 
several reigrtfe ^did not commence until some *public act of 
sovereignty, sucji as the proclamation of the king’s peace * 
had been performed, or till he had been publicly recognized' 
by*his subjects; anc^ in the cases of the first eight kings, after 
the Conquest, their reigns did not commence until the 
solejunization of their coronation. These matters, however, 
will be noticed more fully, in the introductory section of the 
next chapter.] * 

* This first proclamation was considered to be in force during the re¬ 
mainder of the king’s life, so as to bring within its penalties any disturber of 
the public tranquillity. So much importance was attached to this ceremonial 
that, even in the qeign of king John, offences committed during the inter¬ 
regnum between the death of the last nfbnarch and the recognition of his 
successor, were unpunishable in those tribunals which derived their autho¬ 
rity from the crown. Palgrave, Rise and Frog. Engl. Commonwealth, 
P. 285. 



167 


CH^TEK XVIII. 

HISTORY OF THE SUCCESSION OF THE BRITISH 

' MOHARCHS^ ~ 

[1 Bla. Com. *198—218.] 

• 

[Sanctioned by tho w practice of many centuries, it has 
become a fundamental and incontrovertible maxim of the 
constitutional iaw of England, that i^ie king never dies. 
There is nonsuch a thing as an interregnuhi * but by the 
death of the sovereign, the royal .dignity instantly attaches 
to the successor. In ancient times, however/this was other¬ 
wise : for an interval, sometimes of several djiys, and even 
weeks, usually intervened between the dshth of the sovereign 
and the recognition of his successor, so as to justify the 
assertion, that though the crown may have been hereditary, 
the heir’s right was not of so absolute a nature, as to depend 
solely on the demise of the royal%ncestor. As far back as 
can be traced by evidence,—that is, from the time of king 
John,—the reign sterns not* to have begun until the corona¬ 
tion ; and there appear weighty reasons for believing, that 
the reigns of "William I., William II., Henry I., Stephen* 
Henry 11^ and Richard I., also commenced on the day of 
that ceremony. 

[With the Saxons} the crown was elective. The king was 
usually chosen, it is true, by the Wittenagemote, from a par¬ 
ticular family, but there seems to have been an absolute liberty 
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of choice, determined by favour, convenience, 01 accident, as 
to which member of that family should be selected. The son 
has'been preferred to the father; the brother to the son; 
axfd in ofie case, that of Edward the elder, ej^esl^ surviving 
son of Alfred, whom he succeeded, the line of the younger 
brother prevailed over the descendants of the elder brother. 
Nor was illegitimacy an exclusion; for Edward the elder was 
““Sticceeded by Athelstan, his natural son, w liom the Witte na- 
gemote elected, on the death of Ir’jj father. Both Athelstan 
arid Edmund Ironsides were illegitimate, and reigned while 
they uad'legitimate brothers living. 

[It appears certain, that the accession of some of the early 
Norman kings was datej^ from the day of their coronation; 
from which it may follow that even then, the crown was, as in 
the time of the Saxons, at least in form, elective. Most of the 
contemporary chroniclers, in speaking of a new sovereign’s 
accession, use the words “in regem electtjs,” or “ ele- 
vatus and the coronation is spoken of in terms leaving it 
• almost beyprid doubt, that the ceremony rendered the 
individual, previously ele^ed, the king de facto, and that till 
such ceremony had been celebrated, he was kin" only de 
jifre. This custom continued, without interruption, till the 
accession of Edward 1 1., who was in the Holy Land when his 
father Henry III. died, on the 16th of November, 1272; 
the*former bein^ proclaimed four days afterwards, on Sunday 
the 20th of November, L°72. Nearly three centuries after¬ 
wards, viz., on the 28tlf of January, 1547, Edward *VI. 
ascended the thrdhe on the day of his father’s death; and 
the custom thenceforward became uniform, for each sove¬ 
reign to date his accession to the crown, from the day of the 
demise of his predecessor. 1 

[In a chronological point of view, the distinction here in¬ 
dicated is of real importance; for an error respecting the exact 
dag from which the regnal year,—i.e.; the year of the king’s 
reign,—is calculated, may occasion a mistake of one entire 
gear yin. reducing that date to the year of the incarnation, 
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and such discrepancies may t lead to fatal errdrs; while 

in history, effects may be confdunded with causes, and infer¬ 
ences irawn from discpveries wholly imaginary. The*n>ere 
knowledge that any circumstance did happen, observes that 
late distinguished antiquarian lawyer, Sir Harris. Nicolas, 
is of little use for the legitimate purpose of history, th* 
utility* of which.depends on tracing eVfyits to their causes; 
and when these aife known,Jbo discover their general conse¬ 
quence#. A mistake in tile date of the battle of Waterloo, 
might induce a writer' hereafter, to confound cause with 
effect, by supposing tliat Napoleon’s second indication 
preceded, instead of lacing the resftlt of,Jps defeat in that 
battle*. 

[The student fin constitutional law,must withhold his assent 
from the proposition of Carte and Blackstoue, that the rule 
of the Anglo-Saxon mona/chy was lineal agnatic* accession, 
the blood of the second son having no right, till the 
extinction of that of the elder. • 

[It remains, moreover, to be observed, that* the Anglo- 
Saxon “king” differed widely froaf the “king” of modem 
times. The main distinction between him and the rest.of 
the people, out *of whom he was chosen, lay* in the higher 
money value, “ were-gild,” or life-price, set upon his fife; 
but the notion of territorial influence was never associate*!! 
with it. He was king of his subjects, ajfid not of the 
territory they inhabited. That tlffc soil of T5ngla*id belongs 
to the king, was a feudal fiction: and even William the 
Conqueror, and the first two princes of the house of Plan- 
tagenet, used, on Jtlieir great seal, the appellation, “ Hex 
Anghrum .” John was the first who engraved on it the 
title “ Hex Anglia” and in that he has been followed by all 
his successors, till the union with Ireland, t 

[Thus much it has been # deemed proper to premise, at the 
commencement of tKis chapter, in order that such assertions 

* By agnatic succession is meant, issue derived from the male ancestor. 

+ Ante, p. 78. 



170 UNION OF THE HEPTABCHY UNDEB EGBERT. 

« 

aB are to b% found in it, viz.: j?hat “ it 0168 x 1 / appears that 
the crown of England,hath e$er been an hereditary crown,” 
aiylein the preceding one, that “ from the day of Egbert, 
even to the present, the four cardinal maxima constituting 
the notion of hereditary right have ever been held the con¬ 
stitutional canons of succession,”*—may be received with at 
least great caution.* "The crown of England, in truth, passed 
gradually from an elective, to v an hereditary succession: 
a change highly auspicious to t&e national prosperity, by 
precluding the most destructive of dll human competitions. 
It has been well observed by Dr. Paley, that “ the con¬ 
fession of ever% writer'on the subject of civil government, 
the experience of agep/the example of Poland, and Sf the 
papal dominions, seem to* place the iftaxim 1 that an 
hereditary monarchy is universally to he preferred to an 
elective monarchy ,* amongst the few indubitable maxims 
which the science of politics admits of.”] 

King Egbert, about the year 800, found Himself in pos¬ 
session of the throne of the West Saxons, by a long and 
undisturbed descent frhen his ancestors,* of above three 
hundred years. How his ancestors acquired their title, 
whether by force, by fraud, by contract, of by election, it 
matters not much to inquire; and is indeed a point of such 
higji antiquity, as must render all inquiries at best but 
plausible guesses. His right must be Supposed indisputably 
good) because we know to better. The other kingdotns of 
the heptarchy he Required, some by conquest, but most by 
a voluntary submission. And it is an established maxim 
in civil polity, and the law of nations, that when one 
country is united to another , in such a manner , as that one 
keeps its government and status , and the other loses them f 

* Whoever wishes to prosecute these subjects further, is referred to Sir 
Harris Nicolas’ “Chronology of HistoryAlloa, “On the Royal Preroga¬ 
tive Kemble’s “ Saxons in EnglandLappenbnrg’s “ England nnderthe 
Anglo Saxon KingsHallam’s “ Middle Agesand Turner’s “ History 
of the Anglo-Saxons.” 
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the latter entirely assimilates yoith , or is melted down it ^ the 
formery and must , adopt its lam and customs. And, in 
pursuance of this maxim, there hath ever been, since jtlje 
union of.4he»*4ieptarchy in king Egbert, & general acqui¬ 
escence uhder the hereditary monarch of the "West Saxons, 
through all the united kingdoms.* 

From Egbert .to the* deaths of Edmynd Ironsides, [the. 
natural son of Eth*elred, elepted on his death,] a period of 
above bfco hundred years,^he crown descended regularly, 
through a succession of fifteen princes, without qny devi¬ 
ation or interruption: save only that the sons of king 
Ethelwolf succeeded tq each other ifl theJjjugdom, without 
regard? to the children of the elder ^branches, according to 
the rule of succession prescribed by their father, and con¬ 
firmed by the Wittfcnagemote, in the heat of the Danish 
invasions; and also that king Edred, the uncle of Edwy, 
mounted the throne for about nine years, in the right of 
his nephew, a minor, the times being Very troublesome and 
dangerous. But this was with a view to preserve, and not 
to destroy, the sifccession; and accordingly Ijcfwy succeeded 
him. # * 

King Edmund Ironsides was obliged, by* the hostile 
irruption of the Danes, at first to divide his kingdom with 
Canute, king of Denmark; and Canute, after the death,of 
Edmund, seized the whole of it, Edmund's soys being driven 
into fdreign countries. Here the ^Rccessioh was suspended 
by actual force, and a new family introduced upon the 
throne: in whom, however, this new acquired throne con¬ 
tinued hereditary, for three reigns; when, upon the death 
of Hardiknutc, the ancient Saxon line was restored in the 

t 

person of Edward the Confessor. 

* Whether Egbert, as has been generally supposed, assembled the Anglo- 
Saxon states, and abolishing the distinction of Saxons and Angles, and all 
provincial appellations, commanded the island to be called England, and 
procured himself to be called the crowned King of England, is strongly 
questioned by Turner, but asserted by Lappenbnrg. 
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[Edward the Confessor, being the legitimate son of 
Ethelred II., and having beeif superseded by his illegitimate 
brother Edmund, was in fact the true .heir to the crown; at 
all events in preference to Edmund, or any/duld of his,*] 
On the decease of Edward thp Confessor without issue, 
JIarold II. t usurped the throne ;&and almost at the same 
instant came on the Norman invasion: the right to the 
"“crown Ming all the time in Edgar, suinamed Atheling, 
which signifies in the Saxon language, illustrious , ortxf royal 
blood [and was appropriated to designate the crown prince], 
who was the son of Edward the Outlaw, and grandson of 
Edmund Ironsides; or, as Matthew Paris well expresses the 
sense of our old constitution, “ Edmundw autem * lotus - 
ferrewn, rex naturalis de stupe regum, genuit Edwardum; 
et Edwardus genuit Edgarum, cui de jurj debebatur regnum 
Anglorum .” . 

William the Norman claimed the crown by virtue of a 
pretended grant from king Edward the Confessor: a grant 
which, if roof, was in itBelf utterly invalid; because it was 
made, as Harold well observed in his reply to William’s 
demand, “ absque generali senatus et populi conventu et 
eficto ; ” which also plainly implies, that it then was 
generally understood, that the king, with consent of the 
[general council, might dispose of the crown, and change the 
line of succession. [The coronation service of Ethelred II. 
(a. d. 978) is preserved vfn the Cotton Library, J and affords 
strong evidence that the crown was then, a century after 
Alfred, elective; “ when this is finished, the king shall be 
raised from the ground; and having Jieen chosen by tho 
bishops and people, shall, with a clear voice, &c.”] 

William’s title, however, was altogether as good as 

* Note by Mr. Justice Coleridge. 

+ Harold, says Lord Coke, is never named % in Doom’s-ilay Book, by the 
name of king, but per nomen Comtek 
t It may be seen at length in English, in Turner’s “ History of the 
Anglo-Saxons.” Bk. viii. c. 1. 
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Harold's, who was a mere private subject [son df Godwin, 
earl of Kent], and an utter 'stranger to the royal blood. 
Edgar Atheling’s undoubted right was overwhelmed by.tjie 
violence .of the times; though frequently asserted by the 
English mobility after the conquest, till such time aa he died 
without issue: but all thoir attempts proved unsuccessful? 
and ofily served .the more firmly to establish the crown, in 
the family which had newly; acquired it. 

The.honquest, then, by»AVilliam of Normandy was, like 
that of Canute before, 'a forcible transfer of the % crown of 
England into a new family ; but, the crown being so trans¬ 
ferred, all the inherent properties <Jf thecjrown were, with 
it, transferred also. For, the victozq^sbmined at Hastings, 
not being a victory over the Nation collectively, but only 
over the person ctf Harold, the only right that the Con¬ 
queror could pretend ta acquire thereby, was the right to 
possess the crown of England, not to* alter the nature of 
the government. And therefore, as the English laws still 
remained in, force, he must necessarily tako the crown 
subject to those*laws, and with all its inherent properties, 
the first and principal of which was its descendibility. Hir% 
then we must d/top our race of Saxon kings,* at least for* a 
while , and derive our descents from William the Con¬ 
queror, as from a new stock, who acquired by right of jrar 
(such as it is, yet* still the dernier resojrt of kings) a 
strong and undisputed title to the inheritable crorfn ot 
England. 

It descended, accordingly, from him to his sons, William 
II. (RufuB), and Henry I. Robert, it must be owned, his 
eldest son, was kept out of possession by* the arts and 
violence of his brethren; who perhaps might proceed upon 
a notion, whici prevailed for some time in the law of 
descents, though never adapted as the rule of public suc¬ 
cession, that when fh*e eldest son was already provided for, 
as Robert was constituted duke of Normandy by his father's 
will, in such a case the next brother was entitled to enjoy 
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the rest of their father’s inheritance. But* as he died 
without issue, Henry had, at last, a good title to the throne, 
whatever he might haVe had at first. 

c Stephen, whoasucceeded him, was indeed t^p grandson of 
the conqueror, by Adelicia his daughter, and clfiimed the 
^throne by a feeble kind of hereditary right; not as being 
the nearest of the mole line, but as the nearest male of the 
^ olood rojal, excepting his elder brother Thebbald, who was 
earl of Blois, and therefore se^pis to have waved, as he 
certainly never insisted on, so troublesome and precarious a 
clairfr. Tine real right was in the empress Matilda or Maud, 
the daughter of Henry I.; the rule of succession being, 
(where women ar^dmitted at all) that the daughter of a 
son shall be preferrectto the- son of a daughter. [Stephen 
pretended to dispute Matilda’s legitimacy, on the ground of 
a supposed nullity in her mother’s marriage; that, as she 
had worn the veil, she could not lawfully contract marriage; 
but, as she had not taken vows, a council held by the 
archbishop v at Lambeth, pronounced her capable of mar¬ 
riage.*] Stephen was, therefore, little better than a mere 
^usurper; and he rather chose to rely on a title by election, 
while the empress did not fail to assert hen. hereditary right 
byt'the sword; which dispute was attended with various 
Success, and ended, at last, in the compromise made at 
’Whllingford, that Stephen should keep the crown, but that 
Henry the son of Maud, should succeed him; as herafter- 
wards accordingly did. 

Henry II. was, next after his mother Matilda [who was the 
daughter and heiress of Henry I., wife, first of the emperor 
Henry IV., and then of Geoffrey Plantagenet, count of 
Anjou], the undoubted heir of William the Conqueror; but 
he had also another connection in blood, which endeared 
him still farther to the English. He was lineally descended 
from Edmund Ironsides, the last* of the Saxon race of here- 

* Mr. Justice Coleridge's note, and Lord Ljrttleton’a Hist. Hen. II. B. L. 
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ditaiy * kings. For Edward the Outlaw, the son ef Edmund 
Ironsides, had, beside Edgar *Atheling, who died without 
issue, i daughter Margaret, who was married to Malcolm 
king of Scotland; and in her the Saxon 4 hereditary riglit 
resided. ?By Malcolm she lyad several children, anjl among 
the rest Matilda the wife of Henry L, who by him had the. 
emprefis Maud, the mother # of Hem^ II. Upon which 
account, the Saxon line is, in our histories, frequently said to 
have bcfcn restored in his^erson: though, in reality, that 
right subsisted in the s«3ns of Malcolm, by queen Margaret; 
king Henry’s best title being as heir to the conqueror. 
[Henry II., in his own lifetime, crowned his eldest son 
Henry, who died before him; angtWcvidence 0 f the 
unsettled and p&carious state* of hereditary succession in 
those times.f] • 

From Henry II. the qrown descended to his eldest son 
Richard T.,J who dying childless, the*right vested in his 
nephew Arthur, the son of Geoffrey, bis next brother; but 
John, the youngest son of king Henry, seized £he throne; 
claiming, as appoars from his chajters, the crBwn by here¬ 
ditary right: that is to say, that he was next of kin to t^e 
deceased ting, being his surviving brother; whereas Arthqr 
was removed one degree farther; being*his brother’s tton, 
though, by right of representation, he stood in the pbice of 
his father Geoffrey. • And however flimsy this title, and 
those*of William Rufus and Stephen may at tlfls distance 
of time, appear to us, after the law of descents has been 
settled for so many centuries, they were sufficient to 
puzzle the understandings* of our brave, but unlettered 

* Ante, p. 114. It must be Some in mind, however, that Edmund 
Ironsides was the illegitimate son of Ethelred. 

t Mr. Justice Coleridge's note. 

+ Bichard I. is stated by # Mr. Allen (Royal Frerog. p. 45.) to have been 
the first king of England who ascended the throne, without the form of an 
election, and without any interval between the death of his predecessor and 
his own accession; but Sir Harris Nioolas shows this to be an error. 
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ancestors." Nor indeed can we wonder at the number of 
partisans who espoused th£ pretensions of king John, in 
particular; since, even in the reign of his father king 
lienry ll., it Was a point undetermined, whether, even in 
common inheritances, the child of an elder brother should 
, succeed to the land, in right <ol representation, or the 
younger surviving brother, in right of proximity of blood- 
Nor is It to this day decided in the collateral succession 
to the fiefs of the empire, whether the order of the stocks, 
or the proximity of the degree, shall take place. However, 
on 'the ^death of Arthur and his sister Eleanor without 
issue, a clear and indisputable title vested in Henry 111. 
the son of John^ apd from him to Bichard II., ‘a suc¬ 
cession of six generations, the crown descended in the true 
hereditary line. "Under one of this eace of princes, we 
find it declared in parliament, [stat. 25 Edward III. st. 2], 
that “ the law of the crown of England is, and always hath 
been, that the children of the king of England, whether 
bom in England or elsewhere, ought to bear the inherit¬ 
ance, after tfic death of their ancestors. * "Which law our 
sovereign lord the king, the prelates, earls, and barons, 
and other great men, together with all ,J the commons in 
parliament assembled, do approve and affirm for ever.” 
^[Edward I. died on the 7th July, 1307; but many docu¬ 
ments show that the regnal year of his son and successor 
Edward H., began o» the 8th, and ended on the 7th 
July. He succeeded to the crown, says Walsingham, “ non 
tarn jure hereditario , quam unanimi assensu procerum et 
magnatum ; ” which, with other passages, implies that the 
consent of tjie peers formed an important part of the title 
to the throne: and that recognition did not occur, in the 
case of Edward II., till the eighth of July; as is evidenced 
by an entry on the patent roll of the last year of Edward I.] 

Upon Bichard the Second's resignation * of the crown, he 

* The documents brought to* light by the record commissioners, seem 
wholly to disprove the current notion, that the death of Richard II. was 
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having no children, the right resulted to the issue of his 
grandfather Edward III. T&at king had many children 
besides his eldest, Edward, the Black Prince of "Wile's,«tbe 
father of .Richard II.; but to avoid confusion I shall mention 
only thr&e; William, his second son, who died* without 
issue; Lionel, duke of Clarence, his third son; and John* 
of Gant, duke 9 f Lancaster, his fourth. *By the rulgs of suc¬ 
cession, therefore," the posterity of Lionel duke of Clarence 
were eAitled to the tlirdne, upon the resignation of king 
Bichard; and had accordingly been declared by^he -ting, 
many years before, the presumptive heirs of the crown: 
which declaration was, also confirmed in parliament. But 
Henry duke of Lancaster, the son cS^Tfmn of Gant, having 
then a large army in the kingdom, the pretence of raising 
which was to recover his patrimony from the king, and to 
redress tho grievances • of the subject, it was impossible 
for any other title to be asserted with safety; and he 
became king, under the title of Hefiry IV.. Bui, as sir 
Matthew Hale remarks, though the people unipStly assisted 
Henry IV. in hit usurpation of tllb crown, yet he was not 
admitted ^hereto, until he had declared that he claimed, m/t 
as a conqueror, ■vfchich he was very much^jnclinhd to do, bift 
as successor, descended by right line of the blood royal: a^ 
appears from the rolls of parliament in those times. And 
in order to this, he* set up a show of tvio titles: one 
upon 'the pretence of being the fiFst of the blood royal, in 
the entire male line; whereas the duke of Clarence left 
only one daughter Philipp^; from which female branch, 
by a marriage with "Edmond Mortimer earl of March, the 
house of York descended: the other, by reviving an ex¬ 
ploded rumour, first propagated by John of Gant, that 
Edmond earl of Lancaster, to whom Henry’s mother was 

r 

9 

• • 

either caused or accelerated, by Henry IV. or his council, by unfair TM»no- 
See the matter fully explained in the Pref. (pp. xxvi to xxxii.) by Sir 
H. Nicolas, to vdl i. of “ The Proceedings and Ord. of the Privy Council.” 
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heiress, was in reality the eldfr brother of king Edward I., 
though his parents, op. account of his personal deformity, 
h|d imposed him on the world for the younger; and'there¬ 
fore Henry would be entitled to the crown, (- either as 
successor to Bichard II., in case the entire male line was 
-allowed a preference to the female, or even prior to that 
^unfortunate prince^ the crown oould descend through a 
female, while an entire male line was existing. 

.However, as in Edward IIL'V* time we find thd parlia¬ 
ment approving and affirming the law of the crown, as before 
stated, so in the reign of Henry IV. they actually exerted 
their right of raw-settling the succession to the crown. 
And this was doneSw^he statute 7 Hen. IV. e. 2, whereby 
it is enacted, “ that the inheritance of "the crown and 
realms of England and Prance, and ail other the king's 
dominions, shall he .set and remain in the person of our 
sovereign lord the*king, and in the heirs of his body 
issuing f* and princfc Henry is declared heir apparent to 
the crown, hold to him and the heirs of his body issuing, 
with remainder to lord Thomas, lord John, and lord 
Humphrey, the king's sons, and the heirs of their bodies 
respectively f which is indeed nothing mdre than the law 
would have done Wore, provided Henry IV. had been 
a frightful king. It however serves to show that it was 
then generally understood, that the king and parliament 
had*a right to new-mddel and regulate the succession to 
1 the crown: and we may also observe, with what caution 
and delicacy the parliament then avoided declaring any 
sentiment of Henry's original title. However, sir Edward 
Coke more than once expressly declares, that, at the time 
of passing this act, the right of the crown was in the descent 
from Philippa* daughter and heir of Lionel duke of Clarence. 

Nevertheless the crown descended regularly from Henry 
IV. to his son and grandson Henry V. and VI.; in the 
latter of whose reigns the house of York asserted their 
dormant title; and, after embruing the kingdom in blood 
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and confusiftn for seven yeaija together, at last established 
that t^le in the person of Edward IY. At his accession to 
the throne, after a breach of the succession that continued £>r 
three descents and above threescore years, the distinction 
between & king de jure, and« king de facto, began to be first 
taken, in order to indemnify Buch as had submitted to the"* 
late establishment, and to provide for t£e peace of the king¬ 
dom, by confirming all honours conferred, and all acts done, 
by thosS who were now called the usurpers, not tending-to 
the disherison of the rightful heir. In statute 1 Edward IV. 
c. 1. the three Henries are styled, “ late kings of England 
in dede, and not of ryght.” And, ih all tj*e charters which 
I have met with, of king Edward, wh<^€rer he has occasion 
to speak of any of the line of Lancaster, he .calls them 
“nuper do facto , it non de jure , regee Anglia" [But 
with us, who are to weigh these ancient factions in he 
balance of wisdom and justice, there should be no hesitation, 
observes an eminent constitutional historian (Mr. Hallam, 

“ Middle Ages,” ch. viii. part 13) of the present day, “ in 
deciding that the House of Lancaster«were lawful 
sovereign^ of England. If the original consent of thd 
nation; if three ‘descents of the crown; repeated acts t df 
parliament; if oaths of allegiance from the whole kingdom 
if undisturbed, unquestioned possession during sixty years, 
could not secure the reigning family against a mpre defect 
in their genealogy, when were the people to expect tran¬ 
quillity? Every national government, however violent in 
its origin, becomes legitimate, when universally obeyed and 
justly exercised, the possession drawing after it the right; 
not certainly that success £an alter the moral character 
of actions, or privilege usurpation before the tribunal of 
human opinion, or in the pages of history, but the recog¬ 
nition of a government by the people, is the binding pledge 
of their allegiance, so long as its corresponding duties 
are fulfilled. And then, says sir Matthew Hale, the law 
of England has been held to annex the subject's fidelity 

• * 2 



180 DESCENT OF THE CHOWS’.—HESBT OF EICHMOND. 


to tjie reigning monarch, by, whatever title he may have 
ascended the throne, apd whoever else may be its claimant.” ] 
,Edward IV. left two sons and a. daughter; thd elder 
of which sons, king Edward V., enjoyed the regal dignity 
for a very short time [from the Oth April till the 20th June, 
••1483], and was then deposed by Richard, his unnatural 
unde, who immediately usurped the royal dignity; having 
previously insinuated to the populace a suspicion of bastardy 
in. the children of Edward IV.^to make a show of some 
hereditary title: after which he is generally believed to 
have murdered his two nephews,* upon whose death the 
right of the crotra devolved on their sister Elizabeth. ' 

The tyrannicaffaifm. of king Richard III. gave occasion 
to Henry* earl of BicWond, to assert his title to the crown: 
one the most remote and unaccountable that ever was set 


up, and to which nothing could have given success, but 
the universal detestation of the then usurper Richard. 
Eor, besides that he claimed under a descent from John 

i 

of Giant, w^ose title was now exploded; the claim, such as 
it was, was through John earl of Somer&t, a natural son 
of John of Gant and Catherine Swinford. It is true, that, 
by an act eff parliament, 20 Rich. II., this son was, with 
^otters, legitimated and made inheritable to all lands, offices, 
aqjl dignities, as if he had been bom in wedlock; but still 
with an express reservation of the erdwn, “ eacepid , dignitate 
regdli .” [The remarkable fact, however, was discovered by 
sir Harris Nicolas, that the patent, as originally granted 
by Richard II., does not contain the signal reservation (or 
exception) here mentioned: nor war it in the patent 
when it received the sanction of the legislature in 1397. 


* Modern historians concur in this view. Sec Hallam’s “ Middle Ages," 
ch, viii., part 3, and Tamer's “ Hist ofEngland during the Middle Ages," 
vol. vi. p. 452, et Mg, The latter concludes an interesting summary of 
the evidence for and against Richard’s guilt, with the observation, that 
there seems no just reason for disbelieving the catastrophe of the two 
princes. 
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When, however, it was exemplified and confirmed, by 
Henry* IY. in 14^7, the worcls do appear, but evidently 
then abided, by interlineation, and in ink different fi;om that 
of the original patent. His object probably, was, to prevent 
any claim, on failure of hi* own issue, on the part of his 
father's children by Lady Swinford. If, therefore, this'"* 
addition had r\p effect an law, (and Aenry had|no right 
to qualify the grant of his predecessor, or at all events inter¬ 
polate £ statute), Henry Til. was really, as he described 
himself, the lineal heir of John of daunt, and reprefentoitive 
of the house of Lancaster.*] 

Notwithstanding all this, immediately ^afifcer the Battle 
of Bosworth Field, he assumed the dignify, the right 
of the crown tfien being, as *sir Edward Coke expressly 
declares, in Elizabeth, eldest daughter of Edward IY.: and 
his possession was established by parliament, holden in the 
first year of his reign. In the act for this purpose, the 
parliament seems to have copied the Caution pf their pre¬ 
decessors in ihe reign of Henry IV.; and, therefore, as 
lord Bacon, the 1 historian of thisteign, observes, carefully 
avoided qny recognition of Henry VII.’s right, which 
indeed was none at all; and the king wofild not hami 
it by way of new law or ordinance, whereby a right mighty 
seem to be created and conferred upon him; and therefore 
a middle way was rather chosen, by way,,as the noble 
historian expresses it, of establistfhicnt, and that, under 
covert and indifferent words, “ that the inheritance of the 
crown should rest, remain, # and abide in king Henry VII. 
and the heirs of his body;" thereby providing for the 
future, and at the same time acknowledging his present 
possession; but not determining either way, whether that 
possession was de jure , or de facto merely. However, he 
soon after married Elizabeth of York, the undoubted 
heiress of the conqueror, and thereby, [putting an end to 


* See “ Excerpts Historical” London: Bentley, 1831. 
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the destructive contests of the two Boses], gained, as sir 
Edward Coke declare?, by m&ch his best title to the crown; 
[though it is difficult to see what .title to the crown he 
could have gained, by marrying the rightful*. queen.*] 
Whereupon the act made in his favour was bo much di¬ 
sregarded, that it never was printed in our statute books , [but 
may be seen at length in 4ord Coke’s Fourth Institute, 
8-87.] ’ •. ' 

Henry VIIL, the issue of tins marriage, succeeded to 
tlte'Crown by dear indisputable hereditary right, and trans¬ 
mitted it to his three children in successive order; but in 
his reign, we at several times, find the parliament busy in 
regulating the sube^ppion to the kingdom. And, first, by 
statute 25 Henry Till. c. 12, reciting thfi mischiefs which 
have ensued, and may ensue, by disputed titles, because no 
perfect and substantial provision .hath been made by law 
concerning the succession; enacts, that the crown shall 
be entailed to his majesty, and the sons or heirs male of his 
body; and in default of Buch sons, to the lady Elizabeth, 
who is declared to be*the king’s eldest "issue female, in 
exclusion of the lady Mary, on account of her supposed 
illegitimacy by the divorce of her mother queen Catherine, 
and to the lady Elizabeth’s heirs of her body; and so on 
frpm issue female to issue female, and the heirs of their 
bodies, by cqurse of inheritance according to their ages, 
as the crown of Englafid hath been accustomed and ought 
to go, in case where there be heirs female of the same; and 
in default of issue female, then to the king’s right heirs 
for ever. This single statute is an atkple proof of all the 
four position$ toe at first set out urith.f 

But upon the king’s divorce from Ann Boleyn, this statute 
was, with regard to the settlement of the crown, repealed 
by statute 28 Henry Till. c. 7; wherein the lady Eliza¬ 
beth is also, as well as the lady Mary, made illegitimate, 


* Mr. Justice Coleridge. 


t Ante p. 159. 
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and the cnJwn settled on the king's children* by qjueen 
Jane geymour, and his futuVe wivqs; and, in defect of 
such Children, ‘then .with this remarkable remainder, to 
such persons as the king , by letters patent, or last will and 
testament, should limit and appoint the same. ‘Avast power; 
but notwithstanding, as it was regularly vested in him by* 
the supreme legislative authority, it *jvas therefore indis¬ 
putably valid. B\it this power was never carriedf into exe¬ 
cution^ for by statute iso Hen. YIII. c. 1, the king’s 
two daughters are legitimated again, and the crovgi is 
limited to prince Edward by name, after thal to the 
lady‘Mary, and then to the lad/ Elizabeth, and to the 
heirs of their respective bodies; i&hleh succession took 
effect accordingly, being indded no other than the usual 
course of the law,*with regard to the descent of the crown. 
[It is very singular that Blackstone makes no allusion to 
the power (except to say that it was‘never executed), re¬ 
served to Henry YIII. by the abovb acts, to appoint a 
successor to .the throne, on the failure of issue of Edward, 
Mary, and Elizabeth, by a will in writing^ “ signed with 
his own hand.” A will purporting to be thus executed, and 
dated the 30th December, 1546, a month before his death, 
is extant—drawn up in undoubted conformity with *his 
instructions; but the great question among constitutional 
lawyers and antiquarians has been, whethey the will was 
actually signed^ by the king, projfrid manu. If it -frere, 
then, on the death of Elizabeth, the crown should have gone 
to one of the living descendants of Mary duchess of Suffolk, 
and not to James*I. The dispute is, whether Henry 

signed with his own hand, or whether, from his inability to 
write, a stamp was used, by the persons appointed by 
Henry to sign all public documents. The instrument is 
now to be seen in the CJiapter House at Westminster. 
Lord Brougham and Mr. Hallam are among those who 
deem the will duly executed; but it has occasioned great 
dispute, especially among writers for and against the House 
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of Hanover. It is now of qo practical importance, how¬ 
ever : and if the Suffolk family believed the will valid, it is 
strqpge that they acquiesced in the. accession of James; 
w&o, however, if the will were invalid, succeeded .lawfully, 
by strict hereditary right. It* is fearful to think what a 

«door to divisions and civil wars was opened by Henry VIII. 
and Edward VI. r thus tampering with the succession; 
which called into existence four competitors for the crown, 
on the death of Edward VI.: viz., Mary, Elizabeth^ Mary 
que^n of Scots, and lady Jane Grey.] 

But,—iest there should remain any doubt in the minds 
of the people, through ihis jumble of acts for limiting the 
succession,—by sfkwafe 1 Mary, stat. 2, c. 1, queen Mary's 
hereditary right to the thronb is acknowledged and recog¬ 
nised in these words: “The crown of these realms is 
most lawfully, justly, and rightly. descended and come to 
the queen's higkqefes that now is, being the very, true, 
and undoubted heir^and inheritrix thereof." And again, 
upon the queen’s marriage with Philip of Spain, in the 
statute which r settles the preliminaries of that match, the 
hereditary right to the crown is thus assented and declared: 
“&b touchingwthe right of the queen's inheritance in the 
refftm and dominions of England, the children, whether 
male or female, shall succeed in them, according to tho 
known lawB, statutes, and customs of the same." Which 
determination of the parliament, that the succession shall 
continue in the usual course, seems tacitly to imply a power 
of new modelling and altering it, in case the legislature had 
thought proper. [There are 'extant •>instruments, both 
public and private, dated “ in the first year of the reign of 
Jane, Queen of England ;" and her proclamation, dated 
four days after the death of Edward VI., recites “ that the 
imperial crown, and other the {premises thereunto belong¬ 
ing, now be and remain to us in actual royal possession." 
The earliest of these instruments is dated the 9th, and the 
latest the 18th July, 1553; and by statute, provision was 
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rrnnfa to meeft the case (1 Mary, c. 4). Her husband # was 
styled abroad, “ king.***] 

On queen Elizabeths accession, her right is repognkfd 
in still stronger terms than her sister’s; the parliament 
acknowledging “ that the queen’s highness is , and m very 
deed, and of most me gs ifyht ought to be, by the laws of 
God, and the ]aws and* statutes of this realm, our most 
lawful and rightful sovereign, liege lady and queen; and 
that he? highness is rightly, lineally , and lavfully descended 
and come of the blood royal of this realm of England 4 in 
and to whose princely person, and to the heirs of her 
body lawfully to be begotten, after lier, the imperial crown 
and dignity of this realm doth belongr* And in the same 
reign, by statute 13 Eliz. c. 1, § 3, we find the right of 
parliament to direct the succession of the crown, asserted 
in the [following, among other] most explicit words. “ If 
any person shall in anywise hold and* affirm, or maintain, 
that the common laws of this realm, n6t altered bt Pab- 
liament, ought not to direct the right of the crjjwn of Eng¬ 
land ; or that the queen’s majesty that now is, yith and by 
the authority of the parliament of England, is not able to 
make laws and statutes of sufficient fcyce afid validity to 
limit and bind the crown of this realm, and the descent^ 
limitation, inheritance, and government thereof; evqyy 
such person so holding, affirming, or maintaining, during 
the life of the queen’s majesty, sfiall be judged a high 
traitor, and suffer and forfeit as in cases of high treason 
is accustomed, and every person so holding, affirming, or 
maintaining, after the decease of our said sovereign lady, 
shall forfeit his goods and chattels.” [Moreover, by* the 
fifth section of this important statute, it is enacted that 
“whosoever shall hereafter, during the life of our said 
sovereign lady, by any hoods or work, printed or written, 

* See the pretensions of Lady Jane, under the acts and the will of Henry 
VIIL and Edward VI., examined by sir Harris Nicolas, in “Literary 
Bemains of Lady Jane Grey,” (a.d. 1825.) 



186 DESCENT or THE CBQWN.—JAMES I. 

9 

directly and expressly declare and affirm, tit any time 
beeobe the same be by Xot oe Pabliament 03 this 
b$AL1c established and AITIBMED, that any one par¬ 
ticular person, whosoever it be, is or ought to. be, the 
right heir and successor to the queen’s majesty 1 that now 
■»is, except the same be the natufal jssue of her majesty’s 
body, or publish fits spread such books or scrolls, or 
print, bind, or put to sale, or jitter either, wittingly, shaU 
for the first offence, suffer imprisonment for one whole 
year, and forfeit half his goods; and if any shall oftener 
offend therein, shall incur the pain and penalty of a 
prcemunire”~\ H 

On the death <5ft*queen Elizabeth, without issue, the 
line of Henry Till, became extinct. It "therefore became 
necessary to recur to the other issuer of Henry VII. by 
Elizabeth of York, his queen; whose eldest daughter Mar¬ 
garet, having married James IV. king of Scotland, king 
James the Sixth of Scotland, and of England the First, was 
the lineal descendant from that alliance. [TJie other sur¬ 
viving daughter of Hehry VII. was Mary, who married 
Siouis XII. of France. On his death, three months after¬ 
wards, she ffimost immediately married Charles Brandon, 
'duke of Suffolk (the last subject permitted to marry a 
pijncess of the blood royal), by whom she had two daugh¬ 
ters— Frances, second duchess of Suffolk, and Eleanor, 
countess of Cumberland. The heirs of Mary Tudor, the 
first duchess, are living.*] In the person of James, as 
clearly as in Henry VIII., centred all the claims of dif¬ 
ferent competitors, from the conquest downwards, he being 
indisputably <£he lineal heir of the conqueror. And, what 
is still more remarkable, in his person also centred the right 
of the Saxon monarchs, which had been suspended from the 
conquest, till his accession. Fqr, as was formerly observed, 
Margaret, the sister of Edgar Atheling, the daughter of 


* See Hallam, Const. Hist. c. vi. 
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Edward the* Outlaw, and grapd-daughter of king Edmond 
Ironsides, was the person in whom tjie hereditary rigfit of 
the Shxon kings, * supposing it not abolished by the eon- 
quest, resided.* She married Malcolm, king of Scotland; 
and Henfy II., by a descent from Matilda their daughter, 
i 3 generally called the restorer of the Saxon line. But* 
it murfb be remembered* that Malcolm,^py his Saxon queen, 
•tad sons as well fts daughters; and that the royaTfamily of 
ScotlaaR, from that time downwards, were the offspring of 
Malcolm and Margaret.* Of this royal family, king Jam$s I. 
was the direct lineal heir, and therefore united in lus person 
every possible claim,, by hereditary right, to the English 
as well as Scottish throne, being the-Lmir of both Egbert 
and William thd*Conqueror. * 

And it is no wonder that a prince of more learning than 
wisdom, who could deduc ^ an hereditary title for more than 
eight hundred years, should easily bef Jpught by the flat¬ 
terers of the times, to believe there \fas something divine 
in this right* and that the finger of Providenc^was visible 
in its preservation. Whereas, thodgli a wise institution, it 
was clearly a human institution: and the right inherent in 
him no natural, *but a positive right. And iif this and no 
other light was it taken by the English parliament; who 
[“though no act was demanded by him to confirm jus 
right, notwithstanding made one to preserve^their own,” *] 
by statute 1 Jac. I. c. 1, did “recognise and acknowledge 
that, immediately upon the dissolution and decease of 
Elizabeth, late queen of England, the imperial crown thereof 
did by inherent"birthright, and lawful and undoubted suc¬ 
cession ,, descend and come to his most excellent majesty , as 
being lineally , justly , and lawfully , next and sole heir of the 
blood royal of this realm,”. Not a word here of any right 
immediately derived from ^eaven: which, if it existed any¬ 
where, must be soiight for among the aborigines of the 


* Argument of the Commons in favour of the Exclusion BilL 
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island, the 1 ancient Britons ; among whose priitaes, indeed, 
some have gone to search it /or him.* 

JTIt' might possibly have been James’s misgivings as to 
the defect in his parliamentary title, arising out of the 
claims existing under the will offHemy VIII.+ that led him 
-to magnify, still more than he wal naturally disposed to do, 
the inherent rights,, of primdgenitary succession, as some¬ 
thing indefeasible by the legislature—a - doctrine in dia)^ 
metrical opposition, as we have seen, to our la^s and 
constitution. The will of Henry VIII. was on all sides 
tacitly and wisely consigned to oblivion, on such substantial 
grounds of public expediency, as it would have shown an 
equal want of patriotism and good sense for the descendants 
of the House of Suffolk to have withstood.}] 

Wild and absurd as the doctrine of divine right un¬ 
doubtedly is, it is still more astonishing, that when bo 
many human hereditary rights had centered in this king, 
his son and heir, kmg CharleB I., should be told by those 
infamous ju dges who pronounced his unparalleled sentence, 
that he was an elective prince; elected by his people, and 
therefore accountable to them, in his own proper person,, 
for his conduct. ( The confusion, instability, and madness 
jvfiich followed the fatal catastrophe of that pious and 
unfortunate prince, will be a standing argument in favour 
of hereditary monarchy, to all future ages; as they proved 
at last to the then delifded people; who, in order to recover 
that peace and happiness which for twenty years together 
they had lost, in a solemn parliamentary convention of the 
estates, restored the right hew of the drown . And in the 
proclamation <for that purpose,, which was drawn up and 

* Elizabeth of York, mother o i Margaret of Scotland, was heiress of 
the House of Mortimer, which, by its descent from Gladys, sister of 
Llewellin ap Jorwerth the Great, had <the tpie right to the principality 
of Wales. [Note by Blackstone, referring to Carte's Hist., voL iii. 705.] 

+ Ante, p. 188. 

t See Hallam’s Constit. Hist., o. vi., and Mr. Hargrave’s Preface to 
Hale’s “ Jurisdiction of the House of Lords,” pref. civ., note (» «.) 
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attended bf both bouses, they declared, “ that, according 
to thfir duly and allegiance, they *did heartily, joyfully, 
and unanimously acknowledge and proclaim, that; immedi¬ 
ately upon the decease of our late sovereign lord king 
Charles, Vie imperial croum of these realms did by inherent 
birthright, and lawful anc? undoubted succession , descend and ' 
come \o his utmost excellent majesty, tlharles II. h as being 
Hineally, justly , ind lawfully, next heir of the blood royal 
of thi*\ealm ; and thereunto they most humbly and faith¬ 
fully did submit and oblige themselves, their heirs^ and pos¬ 
terity for ever. [With James I. began that struggle 
between the crown and the parliament,, which ultimately 
led to the full establishment of our free constitution— 
a struggle wlfich descended to his unfortunate son, 
Charles I., with that crown, and lined it with thorns.* No 
one, however, should form or express an opinion, with con¬ 
fidence, as to the fact, the mode, and^iuftent of exceeding 
their respective rights, by either party to tlvese struggles, 
who has not first endeavoured to ascertain whafSjreally were, 
and what each may have deemed' at the time to be, such 
rights, ag they then existed; not as now, after the lapd§ 
of two centuries, when rights have became tfetter defined, 
and, as the result, civil liberty more firmly established.] * 
Thus, I think, it clearly appears, from the highest 
authority this nation is acquainted with, that ttys crown of 
England hath everf been an hebI^htabt crown; though 
subject to limitations by .parliament. The remainder of 
this chapter will consist principally of those instances, 
wherein the parliament has asserted, or exercised, thiB right 
of altering and limiting the succession: a •right, as we 
have seen, before exercised and asserted, in the reigns of 
Henry IV., Henry VIL, Henry VHI., queen Mary, and 
queen Elizabeth. , , 

The first instance*, in point of time, is the famous bill 

* See Lord Brougham’s Polit Phil. chap. 27. 
t Ante, p. 114. 
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OF ^xoltjbioe [as it was popularly called], which, raised 
such a ferment in the latter end of the reign of Xing 
Charles Jl. It is well known that the purport of this hill 
was to have set aside the king's brother and presumptive 
heir, the Duke of York, from *the succession, on the score 
- of his being a papist; that it passed the house of commons, 
but was rejected iy the lords the king having also 
declared beforehand, that he never would be brought to* 
consent to it. And from this transaction we may “collect 
twa. things1. That the crown was universally acknow¬ 
ledged to be hereditary, else it had been needless to prefer 
such a bill. 2. That tfie parliament, had a power to have 
defeated the inheritance, else such a bill had been ineffectual. 
The commons acknowledged the hereditary right then sub¬ 
sisting; and the lords did not dispute the power , but 
merely the propriety, of an exclusion. However, as the 
bill took no effect^king James II. succeeded to the throne 
of his ancestors. 

[The higpry of the Exclusion Bill is worthy of care¬ 
ful study, because it was the stern foreruhner of the 
revolution of 1688, and signally illustrates the great 
principles enunciated in this chapter, concerning the suc¬ 
cession to the throne. The bill was entitled, “ A hill to 
disable the Duke of York from inheriting the imperial 
croton of f the ,realm and proposed to enact that “he 
should be incapable of inheriting the crowns of England, 
Scotland, and Ireland, with their dependencies, and of 
enjoying any of the titles, rights^ prerogatives, and revenues 
belonging to the said crowns;'* that “in case his majesty 
[Charles II.} Bhould die or resign his dominions, they 
should devolve to the prince next in eveceefion , in the same 

t 

* The bill was introduced, by Lord l^usell, and persevered with, and 
carried by a large minority through the commons, though the king sent a 
message intimating that he would not consent to alter the succession. 
When Lord Russell carried up the bill to the lords and read out the title, 
the members behind him gave a great cheer. 
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Tnaimer as ifHhe said duke wqre deadwith several other 
very ^ringent provisions, declar-ig. him guilty of high 
treasob, if he should “ perforin any acts of sovereignty apd 
royalty,” #or “*ever return into any of these dominions.” 
The reason for taking these steps was recited in the 
preamble to be, that “ emissaries, priests, and agentB for 
the Fdpe, had traitorously seduced Jatfpes Duke of York, 
presumptive heir Ho these ^realms, to the communion of 
the chufeh of Borne, and had induced him to enter into 
negotiations with the Pope for promoting Bomish interests, 
and by his means had advanced the power and greatness of 
the French king, to the manifest haJard of these kingdoms; 
and that by the descent of these crowns upon a Papist, 
and by foreign Aliance and assistance, they might be able 
to succeed in theni wicked and villainous designs.” The 
secretary of state, Sir Inline Jenkins, resisted it, mainly, 
on the broad and high ground “ that thbjungs of England 
had their right from God alone, and that no power on 
earth could cleprive them of it.” To this it w&ymswered, 
that admitting the right to be frofti God alpne, it should 
have been specified wherein the “right” consisted; and- 
that it never coifld be proved, that the kings 4 of England 
had power to alter the constitution, or introduce a new ^ 
religion; but if by the “right” was understood that gf 
succession only, the ^principle was false; ,as might be 
proved by numbers of instances in ike English succession; 
for all the kings and queens since Henry Vll. mounted 
the throne by a purely parliamentary right, which by an 
act had settled 'the* succession on the posterity of that 
prince, and had since confirmed that act by«others. To 
prove the legality of the exclusion, they cited those instances 
specified in this chapter; and concluded that it was impos¬ 
sible for a parliament, considered as composed of king, lords, 
and commons, to act* anything contrary to the laics, since 
their power to repeal old and enact new laws was never 
disputed—that the supreme and absolute authority resided 
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in the parliament; so composed'; for what is it hut a body 
consisting of all the c members of the state, to which no 
ppwefc on earth has a right to prescribe ?* The bill was 
rejected by the lords, by a majority of <63 against 30, 
through the desperate exertions of the king, who was 
• present during the whole debatev In the next parliament 
the bill was introduced again into the commons, with 
the secretary of state for i^p solitary opponent, who 
wfia received contemptuously. The bill passes* again, 
when the king suddenly dissolved the parliament, which 
proved the last of his reign; and from that moment he 
reigned, not only without a parliament, but with absolute 
power, by skilfully .availing himself of the violence of 
party; and the doctrine of passive obedience, and non- 
resistance of the Divine right of monarchy, and the sister 
doctrine of indefeasible right of succession, burst into full 
and fell bloom.] v^ 6 

James II. mightr have enjoyed the thrdne during the 
remaindered his life, but for his own infatuated conduct, 
which, with other concurring circumstances, brought on the 
, *»BTOLirTioir in 1688. 

#■ 

• The true £roun<J and principle upon which that memorable 
c event proceeded, was on entirely new case in politics, which 
h#d never before happened in our history; the abdication 
of the reigning monarch, and the vacancy of the throne 
thereupon. It was rfJt a defeazance of the right of suc¬ 
cession, and a new limitation of the crown, by the king and 
both houses of parliament; it was the act of the nation 
alone, upon a conviction that there was no king in being. 
For in a fu?l assembly of the Lords and Commons, met 
in a Convention upon a supposition of this vacancy, both 
houses came to this resolution:—“ That King James II. 
having endeavoured to subvert the constitution of the 
kingdom, by breaking the obigihaii' coxtbact* between 

* See post. p. 144, for an explanation of these words, and the sense in 
which they axe here need. 
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king and people; and, by » 1 the advice of jesuits , and 
other *wicked persons, having violated the fundamental 
laws, and having withdrawn himself out; of this king¬ 
dom, hail abdicated the government, and that the 
tubone is theaebt yaoaNt.” [The word “ abdicated ,*• 
is not to be understood as having been used in its 
ordinary aense, to denote a Voluntary* resignation of the 
crown. It was asomewhafrgentler fornNof expression than 
“forfeited ,” which was the thing meant, and the word 
actually proposed by one of the parties to tljat gteat 
transaction.] Thus ended, at onco, by this sudden and 
unexpected vacancy o£ the throne, tfie old Jine of succession, 
which, from the conquest, had lasted above six hundred 
years, and, from fhe union of the heptarchy in King Egbert, 
almost nine hundred. The facts, themselves, thus appealed 
to;—the king’s endeavour to subvert the constitution, by 
breaking the original contract; his viojacfon of the funda¬ 
mental laws; his withdrawing himself out pf the king¬ 
dom, were evident and notorious; and the cAasaqueiiees 
drawn from the facts, namely, that they amounted to an 
abdication of the government; which abdication did not" 
affect only the person of the king himsalf, but also all Ijife 
heirs, and rendered the throne absolutely and completely, 
vacant,—it belonged to our ancestors to determine. Ear 
whenever a question arises between the Society at-large, and 
any magistrate vested with powers titt^jally delegated by 
that Society, it must be decided by the vdc tftPT 1 ttiHSg fciety 
itself; there iB not upon eacth any other tribunal to resort 
to. And that these # consequences were fairly deduced from 
these facts, our ancestors have solemnly determined, in a 
full parliamentary convention representing the whole 
Society. The reasons upon which they decided, may be 
found at large in thp parliamentary proceedings of the 
times. I choose rather to consider this great political 
measure upon the solid footing of authority, than to reason 
in its favour from its justice, moderation, and expedience 
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becapsa that might imply a right of dissenting or revolting 
from it, in case we should think it to have been Unjust, 
oppressive, or inexpedient. Whereas, our ancestors having 
indisputably a competent jurisdiction to decide this great 
and important question, and having in fact decided it, 
it is now become our duty, at thiB distance of time, to 
acquiesce in their determination; 'being born under that 
establishment whfch was bu'lt upon this foundation, 
and obliged by every tie, religious as well as ciVil, to 
maVntain it. 

But while we rest this fundamental transaction, in point 
of authority, upon grounds the least'liable to cavil, we are 
bound both in justice and gratitude to add } that it was con¬ 
ducted with a temper and moderation which naturally arose 
from its equity; that, however it might in some respects go 
beyond the letter of our ancient laws, it was agreeable to the 
spirit of our constitution, and the rights of human nature; 
and that though in other points, owing to the peculiar 
ciim^staarcs of things and persons, it wps not altogether 
so perfect as might have been wished, yet from thence a 
new sera commenced, in which the bounds of prerogative 
aipl liberty have (been better defined, the principles of 
<-government more thoroughly examined and understood, and 
the rights of the subject more explicitly guarded by legal 
provisions*! tb^i in any other period of the English history. 
In particular, it ^Srthy observation that the convention, 
in thSBSSBSft^jjlidgment, avoided with great wisdom the wild 
extremes into which the visionary theories of some zealous 
republicans would have led them. The}' held that this mis* 
conduct of king James amounted to an endeavour to subvert 
the constitution; and not to an actual subversion, or total 
dissolution, of the government, according to the principles 
of Mr. Locke, which would have reduced the Society almost 
to a state of anarchy; would have levelled all distinctions of 
honour, rank, office, and property; would have annihilated 
the sovereign power, and in consequence repealed all positive 



DECLARATION OF LORDS AND COMMONS. 


195 

laws; and Idft the people at liberty to erect a new system 
of state, upon a new foundation of polity. They therefore 
very prudently voted it to amount to no moge than jin abdi¬ 
cation of like government, and a consequent vacancy of the 
throne; whereby the government was allowed to subsist, though 
the executive magistrate Qoas gone, and* the kingly office to 
remain, though king James wab no longer king. -4_nd' thus 
the constitution was kept entire; which, upon every sound 
prmcijrfe of government, must otherwise have fallen to pieces, 
had so principal and ftnstituent a part as the royql autho¬ 
rity been abolished, or even suspended. 

This single postulatum, the vacancy of the throne, being 
once established, the rest that was then done, followed 
almost of course* For, if the Ihrone be at any time vacant 
(which may happen by other means besides that of abdi¬ 
cation, as if the blood royal should fail without any successor 
appointed by parliament); if, I say^af vacancy by any 
means whatsoever should happen, the right,of disposing 
of this vacancy % secms naturally to result to tl^jAfidfiptfKl 
commons, the trustees and representatives ®f the nation. 
For ther^are no other hands in which it can so properly be - 
intrusted; and Aiere is a necessity of #s being intrusted 
somewhere, else the whole frame of government must be # 
dissolved and perish. The lords and commdns having there¬ 
fore determined thiB main fundamental artisle, ^hat there 
was a vacancy of the throne, they pr&S 1 -- ^led to fill up that 
vacancy, in bucIi manner as they judged ISJ^Ta^rfe^Jfbper. 
And thiB was done by their .Declaration of 12th February, 
1688, in the followibg manner: “ that William and Mary, 
prince and princess of Orange, be, and be decided king and 
queen, to hold the crown and royal dignity, during their 
lives, and the survivor of them; and that the sole and full 
exercise of the regal jpywer, be only in, and executed by, the 
said prince of Orange, in the names of the said prince and 
princess, during their joint lives: and after their deceases the 
Boid crown and royal dignity to be to the heirs of the body 

• «2 
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of the said princess; and fop default of such issue, to the 
princess Anne of Denmark and the heirs of her body; and 
for'default of such issue, to the heirs of the body of the said 
prince of Orange.* * [In conformity with this Declaration, 
all the statutes of their reign ^purport to be “ enacted by 
the king’s and queen’s most excellent majesties.” The 
whole resolution wes near miscarrying, because of the prince 
and princess of Orange being declared king and queen; but 
William was inflexible, and the ToryJords most reluctantly 
yidided. f He addressed them thus:—“ They might have a 
regent, no doubt, if they thought proper, but he would not 
be that regent; they might wish him, perhaps, to reign in 
right, and during the lifetime, of his wife, but he would 
submit to nothing of the sort; and should certainly, in 
either case, return to Holland, and leave them to settle 
their government in any manner they thought best!” 

[On the 13th fl*fetniary, the prince and princess of Orange, 
being seated .on two large chairs, under a canopy of state in 
tirc l r.nq” " 4 ing house, both houses of the convention attended 
them, in a fu51 body, to offer them the crown; but before 
"“making that solemn tender, caused the clerk of the crown to 
r^ad aloud to them that famous Declaration of the lords 
c spiritual and temporal, and commons, assembled at West¬ 
minster, afterwards embodied in an act of parliament. 
Aftpr reading-it, the speaker of the house of lords made 
a solemn tender crown to their highnesses, in the 

nam^Hii 1 * utflll "houses ; whereupon the prince of Orange 
receiving it, returned the following answer:— 

[“ My lords and gentlemen,—This is Certainly the greatest 
proof of the trust you have in ub, that can be given, which 
is the thing that makes us value it the more, and we thank¬ 
fully accept what you have offered. 

[“ And as I had no other intention, in coming hither, than 
to preserve your Belighon, Laws, and Liberties, so you 
may be sure that 1 shall endeavour to support them, and 
shall be willing to concur in anything that shall be for the 
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good of the kingdom, and to /lo all that is in my power to 
advance the welfare and glory of the nation.” 

[TKe same d&y they were proclaimed king and queen, Jjy 
the names of William and Maby, to the inexpressible joy 
of the people. • 

[The act above referred 1 to, recited the above Declaration, 
its presentation, and the‘tender and acceptance of the crown; 
the seventh section running,thus:— 

[“ And the lords spiritual and temporal, and commons, 
seriously considering now it hath pleased Almighty Grodcin 
His marvellous providence and merciful goodness to this 
natioh, to provide and preserve their Said majesties* royal per¬ 
sons most happily to reign over us upon tlie throne of their 
ancestors, for whlfch they rendefr unto Him, from the bottom 
of their hearts, their humblest thanks and praises, do truly, 
firmly, assuredly, and in*the sincerity of their hearts think, 
and do hereby recognise, acknowledge, dnd'declare that king 
James the second having abdicated the government, and their 
majesties having^ accepted the crown and royal d^ggj&KJUL 
aforesaid, their said majesties did become, wera, and are, and 
of right oyght to be, by the laws of this realm, our sovereign •• 
liege lord and lady, king and queen of i England?France, and 
Ireland , and the dominions thereunto belonging, in and to 
whose princely persons the royal state, crown and dignity yf 
the said realms, with all the honours, styles, tifcles^regalities, 
prerogatives, powers, jurisdictions, i&v 1 . authorities to ’the 
same belonging and appertaining are most ifturkMully, 
and intirely invested and incorporated, united and annexed.”] 
Perhaps, upon the*principles before established, the Cfti- 
vention might, if they had pleased, have vested the regal 
dignity in a family entirely new, and strangers to the royal 
blood j buifthey.were too well acquainted with the benefits 
of hereditary succession, aqd the, influence which it has, by 
custom, over the minds of the people, to depart any further 
from the ancient line, than temporary necessity and self- 
preservation required. They therefore settled the crown, 
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first on king William and queen Mary, king James's eldest 
daughter, for their joint lives; then on the survivor of 
ttyem'; and then on the issue of queen Mary; upon failure 
of such issue, it was limited to the prin&ss Anne, king 
James’s second daughter, and her issue; and lastly, on 
failure of that, to the issue of king William, who was the 
grandson of Charles I., and'nephew, as well as son-in-law, 
of king James II., being the son of Mary, his eldest Bister. 
This settlement included aZZ the protestant posterity of king 
Ckarles I., except such other issue*as king James might 
at any time have, which was totally omitted, through fear 
of a popish succession.' And this order of succession took 
.effect, accordingly. 

These three princes, therefore, king William, queeh 
Mary, and queen Anne, did not take the crown by here¬ 
ditary right,, or descent, hut by way of donation, or 
“ purchase” as lawyers call it: by which they mean, 

any method of acquiring an estate, otherwise than by 
.desffl Sfc . , T he new settlement did not cpnsist merely in 
excluding king James,' and the person pretending to be 
** prince of Wales, and then suffering the crown to descend 
in the old 'Hereditary channel; for the' usual course of 
descent was in some instances broken through; and yet 
t&e Convention still kept it in their eye, and paid a great, 
though not total, regard to it. Let us see how the succes¬ 
sion would have .Qjyc&d, if no abdication had happened, and 
kin g ^ J ? m i left no other issue than his two daughters 
queen Mary and queen Anne. It would have stood thus: 
qften Mary and her issue; queen Anne and her issue; 
king William and his issue. But we may remember that 
queen Mary was only nominally queen, jointly with her 
husband king William, who alone had the i^al power; 
and king William was personally preferred to queen Anne, 
though his issue was postponed to hers. Clearly, therefore, 
these princes were successively in possession of the crown, 
by a title different from the usual course of descent. 
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• • 
It was tcflvards the end of king William’s rdgn, when 

all hopes of any surviving issue from any of these prihees 
had died with the' duke of Gloucester, that the king and 
parliament thought it necessary again to egert their power 
of limiting and appointing the succession , in order to prevent 
another vacancy of the throne; which must have ensued 
upon fheir deaths, as np farther provision was made at the 
revolution, than fbr the issi^p of queen Mary, quefcn Anne, 
and kftfg Williftm. The parliament had previously, by the 
statute of 1 W. & M., at. 2, c. 2, enacted that every peiflph 
who should be reconciled to, or hold communion vVith, the 
see Of Borne, should profess the pifpish religion, or should 
marry a papist, should be excluded, and for ever incapable 
to inherit, posses*, or enjoy the crown; and that in such 
case the people should be absolved from their allegiance, 
and the crown should, descend to such persons, being 
protestants, as would have inherited* the same, in case 
the person so* reconciled, holding coitimunion, professing, 
or marrying, were naturally dead. To a6v the refore, 
consistently w r iih themselves, aifd at the same time 
pay as much regard to the old hereditary liue as their.- 
former resolutidhs would admit, they turned their eyqs 
on the princess Sophia, electress aiid cfuchess dowager t)f 
Hanover, the most accomplished princess of her a<je. * 
For, upon the impending extinction of the protestant 
postefity of Charles I., the old ••hv'v of regal destent 
directed them to recur to the descen(iaulooj^\f lt j[qy|^s I.; 
and the princess Sophia, being the youngest daughter of 
Elizabeth, queen of Bohemia, who was the daughter of 
James I., was the nearest of the ancient bloqd royal, who 
was not incapacitated by professing the popish religion. 
On her, therefore, and the heirs of her body, being pro - 
testants , the remainder of the crown, expectant on the 
death of king William and queen Anne, without issue, 
was settled by statute 12 & 18 W. III., c. 2. And at 
the same time it was enacted, that whosoever should 
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hereafter *come to the possession of the crown, should join 
in the communion of the cnurch of England, as by law 
established. 

r [Mr. t Hume,' # in his essay “On the Protestant Suc¬ 
cession,’* alleges the disadvantages of it to consist in the 
foreign dominions possessed by the princes of the Hanover 
line, and which might engage us in continental wars and 
intrigued. All danger on that qpore, however, lately ceased, 
on the accession to his throne of the {(resent wing of 
Hanover, where the Salic law prevails; and, in fact, the 
great historian, but strong partisan of the Stuarts, thus 
impressively states the advantages resulting to the nation, of 
the settlement in the house of Hanover:—“ The princes of 
that family, without intrigue? without cabu'l, without solici¬ 
tation on their part, have been called to /nount our throne, 
by the united voice of the whole legislative body. They 
have since their* accession displayed, in all their actions, 
the utmost mildness, equity, and regard to the laws and 
constitutio n.* Our own ministers, our own parliaments, 
ourselves,' have governed us; and if aught ill has befallen 
..*us, we can blame only fortune,* or ourselves. What a 
approach must we become among nations, if, disgusted with 
a 4 settlement so deliberately made, and whose conditions 
‘“have been so religiously performed, we should throw every¬ 
thing again into confusion, and by our levity and rebellious 
disposition,’ prove owrelves totally unfit for any state but 
that qf fljianluir ufovp.rv and subjection.”]! 

This is the last limitation of the crown that has been 
made by parliament; and these several actual limitations, 
from the tirr\e of Henry IV. to the present, do clearly 
prove the power of the queen and parliament, to new model 
or alter the succession. And, indeed, it is now again made 
highly penal to dispute it; for by the statute 6 Ann. c. 7, 

* It must be remembered that it is David Hume who uses this language. 

t Essay xv., 490. Edit. 1817. 
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* « 
it is enacted^ that “ if any person shall maliciously, advisedly, 
and directly, by writing , or 'printing* maintain and affirm 
that the kings*or queens of this realm, with and by .the 
authority of parliament, are not able to make laws and 
statutes t>f sufficient force *and validity, to limit and bind 
the crown, and the descent, limitation, inheritance, and 
govenflment thereof, ho shaft be guityy of high treason, 
and being lawfully convicted thereof, shall be adjudged a 
traitoi* * and suffer pains of death; and if he shall mali¬ 
ciously and directly, by preaching, teaching, or advised 
speakingi declare, maintain, and affirm the same, he shall 
incur the danger and penalty of a pfeemumre ." 

The princess Sophia dying before queen Anne, the in¬ 
heritance thus liillited, descended on the son and heir of the 
princess Sophia, ,the Elector of Hanover, afterwards 
Qeobge I.; and, having, on the death of queen Anne, 
taken effect in his person, from hirrf descended to king 
George II.; from him to his grandson and # heir, king 
George III.; [from him, to his son king George IY-^ 
who was succeeded by his brother King William IY.; from 
whom i^ descended to his niece and heiress, daughter* 
of his deceased toother Edward Duke of # Kent* our present 
gracious sovereign Queen Victobia, whom God long 
preserve.] # 

.Hence it is easy to' collect, that the titl^ to the crown 
is at’present hereditary, though nfaif fluite so absolutely 
hereditary, as formerly; and the common iswsstor, 

from whom the descent must be derived, is also different. 
Formerly the common stock was king Egbert; then 
William the Conqueror; afterwards, in Jamas the First's 
time, the two common stocks united, .and so continued till 
the vacancy of the throne in 1688: now it is the princess 
Sophia, in whom the inheritance was vested by the new 
king and parliament* Formerly the descent was absolute, 
and the crown went to the next heir, without any restric¬ 
tion : but now, upon the new settlement, the inheritance is 
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conditional; being limited to^such heirs only 'of the body 
of tfce princess Sophia, as arc protestant members of the 
church of England, and are married to none but protestants. 

And in this due meilium consists, I apprehend^ the true 
constitutional notion of the right of succession to the impe¬ 
rial crown of these kingdoms. Th6 extremes between which 
it steers, are each of them equally destructive of those ends 
for which Societies were formed and are kept on foot. 
Where the magistrate, upon every occasion, is elected by 
the people, and may by the express provision of the laws be 
deposed, if not punished, by his subjects, this may sound 
like the perfection of liberty, and look well enough when 
delineated on paper; but in practice will be ever productive 
of tumult, contention, and*anarchy. AMd, on the other 
hand, divine indefeasible hereditary right, when coupled 
with the doctrine of unlimited passive obedience, is surely 
of all constitutions the most thoroughly slavish and dreadful. 
But when such an hereditary right, as our laws have created 
^jj^yggJedf in the royal stock, is closely t interwoven with 
those liberties, which, we have seen in a former chapter, 
^are equally .the inheritance of the subject; this jinion will 
farm a constitution, in theoiy the most beautiful of any, in 
t practice the most approved, and, I trust, in duration the 
most permanent. It was the duty of an expounder of our 
laws to lay thjs constitution before the student, in its true 
an<f genuine lighjj^jeris the duty of every good Englishman 
to co revere, and to defend it. 

[The 1 grave and restrained tone in which Blackstone 
speaks of the revolution of 1688, has Slot escaped animn. fl- 
versionand he has been accused of slurring over, with 
lukewarm and qualified eulogy, the most glorious event in 
our annals; where it stands recorded in letters of light, 
shining, if possible, more brightly than ever, through the 
interval of more than a century and a half. He has been 
charged .with representing that event as incapable of 
standing on its own substantial merits; as one of those 
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equivocal measures which cqn be vindicated only on the 
ground of an "authority” in which we are bound to 
“ acquiesce.” There is, undoubtedly, a certain timidity # of 
tone thrdlighoiA the paragraphs upder consideration; but 
sundry passages in them, and in other portions of the com¬ 
mentaries, exhibit a spirit fully capable of appreciating the 
greatness of the principles involved in, that glorious enter¬ 
prise on behalf of civil and religious liberty. Otiose who 
conduced it were characterised by equal boldness, sagacity, 
and moderation, the rich fruit of which has been ever shibe 
enjoyed, under the blessing of God, by their grateful 
posterity. . * 

[No one can pretend to the name of astudSit of the laws 
and constitution *of England, Vho has not deliberately con¬ 
sidered the revolution of 1688, in all its aspects and bearings, 
religious, moral, legal, <wd political—as well in the events 
which led to it, as the doctrines involved in the critical and 
momentous parliamentary discussions of that day, the general 
nature of widely is sufficiently indicated in the text.. M oreg_ 
over, the revolution of 1G88, it has been well observed,* 
should Ijp called, humanly speaking, fortunate , and then' 
glorious. If the. student can but place ^imself in the midst 
of those Occurrences, and suppose himself ignorant of wliat 
is to happen, it is with a sort of actual lcar and trembling 
that he will read the history of those times. % Let him con¬ 
sider *what his country has become by the successful termi¬ 
nation of these transactions, and what it mightdiave been 
rendered by a contrary issue; how much the interests of 
Europe were, at this juncture, identified with those of 
England ; and what a variety of events, the most slight 
and natural, might have thrown all things into a state of 
confusion and defeat. Our ancestors, who steered the state 
vessel through that perilous passage, have left on record for 
everf a devout acknowledgment of their thankfulness to 


* See Smyth’s Lectures on Modem History. 


t Ante, p. 197. 
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Almighty God for His “ marvelous Providence’and merciful 

guidance vouchsafed to the nation.’* r 

• 1 

f [The constitutional, monarchy of England, ‘must be 
regarded as a happy and noble* compromise, between those 
antagonist forces, Liberty, and Authority. The terms of that 
compromise, settled, with punctilious precision, as was'fitting, 
must be observed with hearty fidelity, as the condition of the 
national welfare. The Queen of England is the’'Indian t 

k 

centre of social order, authority, strength, and dignity; the 
visible representative of the majesty of the state. Love 
for her person, and rev&rence for her office, are hallowed 
by duly contxdering Whose authority she hath, that of 
Him who is the God and Father of us all, find whose service 
is perfect freedom.] 



205 


CHAPTER XIX. 

THE QUEEN, AND THE PRINCE CONSORT. 

[The Queen Rbgnant, Regeiht, or Sovereign, is she who 
hohls the crown ii* her own right,—as did the first, and 
perhaps the second, queen Mary, queen Elizabeth, queen 
Anne; and as does now our present*gracious sovereign 
queen Victoria,—with the same powers, prerogatives, 
rights, dignities* and duties, as if she had been kin or. >§rj . m 

[The first queen that sate on the throne of England, was 
Mahy : ^ind the statute 1 Mary, sess. 3, c. 1, entitled, 

“ An act declaring that the regal power pf this realm is in 
the queen’s majesty, as folly and absolutely as ever it was 
in any of her most noble progenitors, kings of this realm * 
recites that “ the most ’ancient statutes of thi§ realm, being 
made by kings then reigning, do not only attribute and 
refer all prerogative, pre-eminence, power, and jurisdiction 
royal unto the name of the king; by occasion whereof 
the malicious and * ignorant persons may be hereafter 
induced and persuaded unto this error and folly,.to think 
that her highness could nor should have, enjoy, and use 
such like royal authority, power, pre-eminence, pre¬ 
rogative, and jurisdiction; jior execute and use all things 
concerning the Baid* statutes, and take the benefit and 
privilege of the same, nor correct and punish offenders 
against her most royal person, and the regality and dignity 
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of the crown of these realms^ and the dominiohs thereof, as 
the kings of this realm, her most noble progenitors, have 
hpretofpre donp, enjoyed, used, and exercised. For the 
avoiding and clear extinguishment of whfch said error or 
doubt,* and for a plain declaration of the laws of this 
realm in that behalf^” the statute then enacts, “ That the 
law of this realm ,<w, and etier hath been , and ougfit to be 
'understood, that the kingly or regal oflice of this realm, 
and all dignities, prerogatives, royal power, pre-eminences, 
privileges, authorities, and jurisdictions thereunto annexed, 
united, or belonging, being invested in cither male or 
female, are, and be, and ought to, be, as fully, wholly, 
absolutely, and entirely deemed, judged, accepted, invested, 
and taken in the one, as in the other.” c 

[This, therefore, is simply an act, declaratory of the 
ancient common law of the realm: and queen Mary 
accordingly ascbnded the throne, on the death of her 
brother Edward VI., as his heir and successor, according to 
.Jjh^^ggQ^d of the four maxims of the succession to the 
throne already explained.t 

[The legal style and designation of the queen o;f England 
is, as settled by tlje first article of the union with Ireland, J 
“VICTORIA, BY THE GBACE OF* GOD, OF THE IJnTTEI) 

Kingdom of Gbeat Britain and Ibeland, Queen, 
Defender of the Faith.” She is also “Sovereign 
Protector of the United States of the Ionian Islands.” 

[The husband of the queen regnant, is to all intents and 
purposes, her subject; as prince George of Denmark to 
queen Anne,«and prince Albert of Saxe Coburg and Gotha, 
to queen Victoria: and is consequently within the meaning of 
the law relating to high treason. Previously to his marriage, 
prince Albert was “ naturalised to fill intents and purposes 

* This is an allusion to notions then current concerning the Salic law. 

Ante, p. 161. t Ante, p. 78. 
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whatsoever, as if his royal highness had been bom within 
this realm,” by statute 3 & 4 Viet., c. 2, on his taking, as 
therein prescribed, the oaths of allegiance and supremacy, 
before the^lord chancellor. By virtue of this aet, and one 
immediately preceding it, dispensing with certain others, 
which \vill be hereafter noticed, he becaipe capable of being 
a member of the privy cohncil, *and was appointed t such by 
the quceji; but etiquette, it frould appear, requires, in such * 
a case, the oatli of a priyy councillor to be dispensed with: 
he is, in point of law, however, as responsible for.his acts 
and advice in that capacity, as any other privy councillor. 

[By a subsequent act of the same session (c. 52), pro¬ 
vision was made for the administration of the government, 
in case the crown should descend to any issue of her 
majesty, whilst such issue should be under the age of 
eighteen years: measures requisite, as the act recites, 
“to maintain unimpaired the power ancf dignity of the 
crown, and thereby to strengthen the , securities which 
protect the rights and liberties of jthc people. v Jt fKra - 
enacts that, if on “the demise of her majesty, there shall be 
issue of her majesty who shall become and be king or queen 
of this realm, under the age of eighteen «years, the prined 
consort shall be the guardian of such issue, till they shall 
have attained the age of eighteen years, and be empowered, 
in tlm name of such issue, and in his or her ftcad, pnd 
under the stylo and title of regent of the United Ki ngdom, 
to exercise, according to the laws and constitution thereof, 
the royal power and government of this realm; first taking, 
before the privy council, tho oaths of allegiance, supremacy, 
abjuration, and the two special oaths provided* by the act— 
one, truly and faithfully to execute *the office of regent, 
administer tho government according to the laws, customs, 
and statutes of the realm,* and consult and maintain the 
safety, honour, and dignity of the sovereign, and the 
welfare of the peoplo; the other, inviolably to maintain 
and preserve the settlement of the true protestant religion: 
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but r the regent is disabled from giving the royal assent to 
any bill for repealing, changing, or in any respect varying 
from the order and course of succession to the crown 
the act ‘ of*iiniformity, or for establishing the church of 
Scotland. The king or queen, while a minor, is disabled 
from marrying, upder the age of eighteen, without the 
previous written consent of the* regent, and the assent 
of both houses of parliament f and it is made high treason 
to act, aid, abet, or be concerned in bringing about any 
such marriage. Finally, the regency is to cease altogether, 
in the event of the regent becoming, or manying, a Roman 
Catholic, or ceasing to reside in, or absenting himself from, 
the TJnited Kingdom. Such are the well-considered provi¬ 
sions of the legislature, against a contingency which the 
queen’s loyal subjectsJiope may never arise.] 
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CHAPTER XX. 

• THE ROYAL FAMILY. 

[1 Bla. Com., 219—226.] 

• « 

I. [When the reigning sovereign is a king,] the first and 
most considerable brandy cf his royal family, regarded by 
the laws of England, is the Queen Consort ; who, by 
virtue of her irfarriage, is participant of divers preroga¬ 
tives above other women. * , 

And, first, she is a public person*, exempt pnd distinct 
from the king; and not, like other married women, so closely 
connected, as to hfeve lost all legal or separate existence, so, 
long as the marriage continues. Eor she is of ability t</ 
purchase lands, and to convey them, to make leases, to g^int 
copyholds, and do other Tacts of ownership, without the con¬ 
currence of her lord; which no other married wdman eftn 
do: a privilege as old as the Saxon a>ra. She is also 
capable of taking a grant from the king, which no other 
wife is from her husband; and in this particular she agrees 
with the Augusta , or piissima regin a, conjux $ivi iinpera- 
toris , of the Roman laws; who, according to Justinian, was 
equally capable of making grant to, and receiving one 
from, the emperor. The queen consort has separate courtB 
and offices distinct from the king*s, not only in matters of 
ceremony, hut even of law; and her attorney and solicitor 
general are entitled to a place within the bar of his 
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majesty’s courts, together wpth the king’s counsel. She 
may likewise sue and ho sued alone, without joining her 
husband, Shq may also have a separate property in 4p>ds, 
as weHjiBhds, and lpis a right to dispose of thtfm by will. 
In shortjslle is, in all legal pioceedings, looked upon as a 
feme sole, and not as a feme ccfvert,—as a single, not as a 
married woman. fc Por which, th \3 reason given by sir 
Edward Coke, is this: because the wisdom of the common 
law would not have the king, whose continual care and 
>tudy is for the public, and circa ardua regni , to be troubled 
and disquieted on account of his wife’s domestic affairs; 
and therefore it vests in the queen a power of transacting 
her own concerns, without the intervention of the king, as 
if she were an unmarried w6man. [The * queen consort has 
also the disposition of her servants* exclusively of the 
king; so that an appointment by the king, of one to be 
saddler to the efuedn, is void: “ for he ought to be a servant 
to the queen, by her own grant.”*] 

, Though* the queen consort be in all inspects a subject, 
yet, in point of the security of her life and person, she is 
put on the same footing with the king. It, is equally 
•treason, b^ the t statute 35 Edward If!., to compass or 
Imagine the death of * our lady the king’s companion,’ as of 
J;he king himself.—If she be accused of any species of 
treason, she phall, whether consort or dowager, be tried by 
the peers of parliament; as queen Ann Boleyn was, in 
28 Henry VIII., [and queen Caroline in the reign of 
George IV., in the year 1820, on a Bill of Pains and 
Penalties, on charges therein alleged deeply to affect, not 
only the hor our of the queen, but the dignity of the crown, 
and the moral character of the country.”] 

• 

II. A queen dowager is tl\e w\dow of the king, and as 
such enjoys most of the privileges belonging to her as queen 

* 

* ComynB* Digest, Title Roy, F. 1. 
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consort. But it is not high treason to conspire her depth, 
becausfi the succession to the crown is not thereby endan- 
gei^* yet still, pro dignitate regally no man can marry «a 
queen dowager, without special licence from the^sovereign, 
on pain of forfeiting lands' and goods. This, sir Edward 
Coke tells us, was enacted in parliament in 6 Henry VI., 
though the statute be ifot in 'print. But she, though an 
alien boyn, is entitled, by the common law, to dower after 
the king’s demise, which.no other alien is [though this was v 
till recently, otherwise, in the case of a subject]. A queen 
dowager, when married again to a ^subject, does not lose 
her regal dignity, as peeresses dowager do their peerage 
when they many commoners. For Catherine, queen 
dowager of Henry V., though she married a private gentle¬ 
man, Owen ap Meredith, ap Theodore, commonly called 
Owen Tudor; yet by the name of Catherine, queen of 
England, maintained an action against the bishop of 
Carlisle. [The foregoing proposition is not .really illus¬ 
trated by the case of Catherine; inqpmuch as hSr marriage 
with Tudor was carefully concealed, and riot discovered till 
after her burial: # whcn it produced great public excitement 
and uproar, as she left four children. It* is needless to re¬ 
mind the reader, that Tudor proved the ancestor of a 
new dynasty of British sovereigns.] And so the queeft 
dowager of Navarre, marrying with Edmond eajrl of Lan¬ 
caster, brother to king Edward I., maintained an action of 
dower, after the death of her second husband, by the name 
of queen of Navarre. 

III. The Prince of "Wales, or heir apjfhrent to the 
crown, and also his royal consort, and the princess royal, 
or eldest daughter of the queen, are likewise peculiarly 
regarded by the laws. .Fox, by statute 25 Edward IH., to 
compass or conspire the death of the former, or violate the 
chastity of either of the latter, nffe as much high treason, as 
to conspire the death of the king, or violate the chastity of 

• p 2 
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the £ueen. And this upon t}» same reason, as was before 
given; because the prince of Wales is next in succession to 
tlja cro„wn, and to violate his wife might taint the 
royal; and the eldest .daughter of the king [or tyucen] is 
inheritable alone to the crown, &s we have seen, on failure 
of issue male, and therefore mdre respected by the laws 
than any of her younger sisters. The heir apparent to the 
crown is usually made prince o£ Wales, and earl of Chester, 
by special creation, [by letters patent under the great 
sfeW, as in the case of the present prince of Wales, on the 
8th December, 1841.—It is singular that Edward VI. wbb 
never created prince of Wales; but from what motive on the 
part of his father, can be only conjectured. His title was 
prince of England; by which 1 ; moreover, hi? was elected, but 
never admitted, into the Order of the G-arter. On the 
authority of Hume, the earliest annotator* on the text states, 
that Henry VIII. created Mary and Elizabeth princesses of 
Wales, each being at the time heir presumptive only. This is 
undoubtedly, however, erroneous; for not only are there no 
patents of such creation extant, but Mary and Elizabeth 
are never called princesses of Wales by any contemporary 
authority.] Being the queen’s eldest son, the prince of 
■\frales is, by inheritance, duke of Cornwall, without any new 
oeation, but only for the life of his mother; for the 
descent of the crown takes the duchy out of him, and 
vests it in the eldest son and heir apparent. 

The younger sons and daughters of the queen, and other 
branches of the royal family, who are not in the immediate 
line of succession, were little farther regarded by the ancient 
law, than «to give them a certain degree of precedence before 
all peers and public officers, as well ecclesiastical as tem¬ 
poral. This is done by the statute 81 Henry Yin., c. 10, 
[the statute of precedency,] whi$h enacts that no person, 
except the king’s children, shall presume to sit or have 


* Mr. Christian. 



Y0U5GER BLANCHES.—EDUCATION AND MARRIAGES. 213 

place at tlie side of the cloth^of estate, in the parliament 
chamber ; and that certain great officers therein named, shall 
ha^Kprecedence above all dukes, except onjy such as shall 
happen td be thfe king’s son, brother, uncle, nephew (which 
sir Edward Coke explains *to signify grandson, or nepos), 
or brother’s or sister’s soft. Therefore^ after these degrees 
are passed, peers, or others, of the blood-royal, are entitled 
to no place or precedence, except what belongs to them by 
their personal rank or dignity. 

In 1718, upon a question referred to all the judges b/” 
king George 1., it was resolved, by the opinion of ten against 
the other two, that the education an*d care of all the king’s 
grandchildren, while minors, belonged of right to his 
majesty, as king‘•of this realift, even during their father’s 
life: but they all agreed, that the care and approbation of 
their marriages, when gnown up, belonged to the king their 
grandfather. And the judges have more recently concurred 
in opinion, that this care and approbation extended also to 
the presumptive, heir of the crown: though to what other 
branches of the royal family the same extended, they did 
not find precisely determined. The most frequent instances 
of the crown’s interposition, go no farther than nephews and 
nieces: but examples are not wanting of its reaching to 
more distant collaterals. And now, by statute 12 Geo. HI?, 
c. 11, no descendant' of the body of king Qeo. II., other 
than the issue of princesses married into foreign families, is 
capable of contracting matrimony, without the previous 
consent of the king, signified under the great seal; and 
any marriage contracted without such consent, is void: 
Provided, that such of the said descendants? as are above 
the age of twenty-five, may, after a twelvemonths’ notice, 
given to the king’s privy council, contract and solemnize 
marriage without the f consent of the crown; unless both 
houses of parliament’ shall, before the expiration of the said 
year, expressly declare their disapprobation of Buch intended 
marriage. And all persons, solemnizing, assisting, or being 
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present at, any such prohibited marriage, shall incur the 
penalties of the statute of pramunire. '• 

[.This statute, commonly called “ The Boyal Marriage Act,” 
became the subject of elaborate discussion bdcore a fcommittee 
of privileges, in the house of ldrds, in the year 1844; when 
it was held unanimously by th6 law lords, in conformity 
with the unanimous opinion'of the? judges, that the statute 
in question prohibits the contracting of marriage, and annuls 
any already contracted, in violation of its provisions, 
'Vherever the same may be contracted or solemnized, either 
within the realm of England, or without. This was decided 
in the Sussex Peerage"case, in which Augustus Frederick 
D’Este presented a petition to the queen, claiming to be 
duke of Sussex, as son of' Augustus Frederick duke of 
Sussex, sixth son of king George HI., by lady Augusta 
Murray, second daughter of the earl and countess of Dun- 
more ; to whom‘he was married, at Borne, on the 4 th April, 
1793, by a clergyman of the church of England, in form, as 
» much as might be according to the rites -of the church of 
England; each party immediately executing a document 
* affirming the marriage, couched inmost solemn and affecting 
language. ""It was however decided, that whether the 
marriage might or might not be valid by the law of Borne, 
the statute in question rendered it invalid by the law of 
England.*] „ 


* The Sussex Peerage, 11 Clark and Finally, 85. 
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CHAPTER XXI. 

THE QUEEN’S C0UNCIU3. 

[1 Ha. Com., 227—232.] 

•t » 

In order to assist the queen in the discharge of her duties, 
the maintenance of hej dignity, and the exertion of her 
prerogative, the law has assigned her a- diversity of councils 
to advise with*. 

i 

i ■* 

1. The first of these is the man’ const op parliament, 

•i 

which has been already treated at large. [It may, how* 
ever, be questioned, whether the term “ court,’’ though 
used by mosc of our authorities in the iaw f including Coke 
and Hale, be the proper designation of parliament, in its 
legislative capacity. It is, then, properly the “great council 
of the nation (commime consilium regni) assembled in 
parliamentwhile the high court of parli|ment ( magnum 
consilium ) designates the house of lords, in its judicial capa- 
city. The house o£ commons never had any pretensions to 
be considered a courts and, on the contrary has expressly 
disclaimed it. They solemnly protested against responsi¬ 
bility for the deposition of Richard II., on the ground that 
“the judgments of parliament appertained exclusively to 
the king and the lords, and not to the commons; ” and in 
the 1 Henry YII. the twelve judges expressly affirmed the 
Bame proposition.] 
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2. Secondly, the peebs op the bealm are; individually 
hereditary counsellors of the crown, and [with the spiritual 
lords] may he called together by the queen; to impart their 
aHvice," in all matters of importance to the realm, either in 
time of parliament, or, which has been their principal use, 
when there is no parliament in being. 

Many instances of conventions o 4 ' the peers, to adVise the 
king, art* to be found under oqr ancient monarchs; though 
the formal method of convoking them had been, b$f reason 
*e£ the more regular meetings of parliament, so long left oft*, 
that when king Charles I., in 1640, issued out writs under 
the great seal, to call 'a great council of all the peers of 
England, to meet and attend his majesty at Xork, previous 
to the meeting of the long parliament, the earl of Claren¬ 
don mentions it as a new invention, not before heard of i 
that is, as he explains himself, so pld, that it had not been 
practised in some hundreds of years. But, though there 
had not bo long before been an instance, nor has there been 
any since, qf assembling them in so solemn a manner, yet, 
in cases of emergency, our princes have at several times 
♦thought proper to call for, and consult as many of the 
mobility as could easily be got together; as was particularly 
the case with king James the Second, after the landing of 
the prince of Orange; and with the prince of Orange him¬ 
self, before he summoned that convention parliament, which 
afterwards' called him to the throne. [There is another 
attribute belonging to the peers, collectively, in parliament 
assembled: As a council of state, they may address the 
crown upon any question of foreign Dr domestic policy, 
recommending, for instance, or deprecating, peace or war, 
a change of ministry, or a dissolution of parliament.]* 

It is usually, also, looked upon to be the right of each 
particular peer of the realm, to demand an audience of the 
queen, and to lay before her, with decency and respect, 

* See Mr. Macqueen's “ Practice of the House of Lords and Privy 
Council,” p. 18 . 
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such matters 9 as he shall judgp of importance to the public 
weal. * • • 

4 » 

, ’ * .* * 

3. A tdird cofincil belonging to tlje queen, are, according 

to sir Edward Coke, her judges of the courts of law, for 
law matters. [No distinction is hero made, between the 
judicial opinions pronounced by the judges in their courts, 
or in parliament, when advised with by the lords, or when 
extra-juclieially consulted by the queen. This last function is, 
if it be recognised at all, to be exercised with great^ reserve,' 
lest it should in any degree interfere with their judicial 
capacity.* The extent jof such right is not clearly ascertained 
by either precedent, or authority.] 

i • 

4. But the principal council belonging to the queen, is 
her privy f council : a term, however, which does not 
appear to have been generally used, fill after the reign 
of Henry VI. ‘ According to sir Edward Coke’s descrip¬ 
tion of it, this is & noble, honourable, and reverend assembly, 
of the king, and Bueh as he wills to be his privy council, 
in the kiijg’s court or palace. The queen’s w ill is the sole ‘ 
constituent of a*privy counsellor; and t)iis also regulated 
their number, which of ancient time was twelve, or there¬ 
abouts. Afterwards, it increased to so large a number) 
that it was found inconvenient, for secrecy ajid ^despatch ; 
and therefore king Charles II., in 1G79, limited it to 
thirty: whereof fifteen were to be the principal officers of 
state, and those to be counsellors, virtute officii; and the 
other fifteen were (Composed of ten lords and five com¬ 
moners of the king’s choosing, {hit since that time the 
number has been much augmented, «and now continues 
indefinite. [In the present year (1855) its numbers amount 
to one hundred and ninpty-pne.] 

* Various instances of the judges answering, and refusing to answer, 
such questions, ore collected by Mr. Hargrave, in a note to Go. Idtt. 110a, 
Note (5). f i.e. Secret. 
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Privy counsellors are ma^e by tbe queen’s mere nomina* 
tion, without either patent or grant: and, on taking the 
necessary oath/3, they become immediately privy counsellors* 
cfuring the life of the sovereign that chooses them, but subject 
to removal at ber discretion. • 

As to the qualifications of melnbers to sit at this board; 
any natural-bom subject of England, or alien naturalised 
by act of parliament, is now capable of being a member 
of the privy council on taking the proper oaths. In 
Harder to prevent any persons under foreign attachments, 
from insinuating themselves into this important trust, as 
happened in the reign of king .William, in many in¬ 
stances, it was enacted by the Act of Settlement, that 
no person bom out of the dominions^ of the crown of 
England, unless bom of English parents, even though 
naturalised by parliament, should be capable of being of the 
privy council. [At the commencement of the reign of 
George I., moreover, it waB enacted that no one should be 
for the future naturalised by parliament,,except subject to 
a disability to become, amongst other things, a member of the 
privy council. This act was expressly dispensed with by 
(the legislature, in the case of Prince Albert (3 and 4 Viet, 
c. c. 1, 2) ; and four years afterwards, the restriction was 
^removed, in every case of parliamentary naturalisation, by 
Btat. 7 and8 t Vict. c. 66, § 1, 2. If the naturalisation, how¬ 
ever, be effected by the certificate of the Secretary of State, 
under that act, the alien is expressly declared (§ 6) not to 
be capable of becoming of her Majesty’s privy council.] 

The duty of a privy counsellor appears from the oath of 
office,' consisting of seven articles [which may be seen 
at large in lord Coke’s -Fourth Institute, p. 54]: 1. To 
advise the queen according to the best of his cunning and 
discretion. 2. To advise for th? queen’s honour, and good of 
the public, without partiality through affection, love, meed, 


* Indicated by the title “Bight Honourable.” 
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doubt, or dread. 8. To keep t^e queen’s council secret. ^ 4. 
To avo?d corruption. 5. To help and strengthen the execu¬ 
tion of that which shall be there resolved. 6, To withstand 
all person^ who 'Would attempt the ,contrary. And lastly, 
in general, 7. To observe, k&ep, and do all that a good and 
true counsellor ought to dd to his sovereign lady. 

The dissolution of the privjr council*, depends upon the 
queen's pleasure; and she mjty, whenever she thinks proper, 
discharge any particular member, or the whole of it, and 
appoint another. By the common law, also, it was dissolved 
ipso facto by the king’s demise; as deriving all its authority 
from him. But now, to prevent 'the inconveniences of 
having no council in being, at the accession of a new prince, 
it is enacted, by statute 6 Annd, c. 7, that the # privy council 
shall continue for sif months after the demise of the crown, 
unless sooner determined by the successor. [There is but 
one privy council for Great Britain (stalk. 6 Anne c. 6, § 1) 
which has only the same powers and authorities as the privy 
council of England had, at Hie time of the union with 
Scotland. There is also a privy council in Ireland, as the 
immediate council of the lord lieutenant; whose chief 
secretary is, ex 'officio, the keeper of ^he privy seal, in 
Ireland. 

[All the functions of the privy council are, except wheu 
the sovereign is actually present, now discharged by “ com¬ 
mittees” of its members. Of these, the chief* are those* 
known by the name of “the cabinet” and “the judicial 
committee.” 

[The name of the cabinet ” council, can be traced back 
to the time of Charles I., as comprising the select con¬ 
fidential advisers of the sovereign, in all matters of either 
domestic or exterior policy. It exists at the present day; 
consisting, generally, of fifteen of the chief officers of Btate, 
at the head of whom* is the first minister of the crown, who 
selects the rest, and who, together, confidentially discuss and 
determine the plans of the government; but who are unknown 
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to the law by any distinct character, or special appointment. 
It was in the reigm of* William III. that this distinction 
ljetwegn the cabinet, and the privy council at large, smd the 
exclusion of the latter from all business *'of state, became 
more -fully established. The 'responsibility of the cabinet 
has been considered, a very delicate question; since it has no 
legal character to ^hich such respdnsibility can be attached, 
unless, by the signature, or seul, to a particular instrument, 
evidence can be secured of such personal liability. It is 
plain, however, that no difficulty on this score can practically 
arise; for every member of the cabinet would doubtless 
be presumed cognisant of, and acquiescent in, any advice 
given to the crown. Every other member of the privy 
council, is liable for such acts, only, as cafi be traced to him, 
evidenced by signature or sealing; for it has long been the 
established practice for no privy councillor to attend, unless 
specially summoned. 

[The Judicial Committee of^the privy council, is a per¬ 
manent tribunal, invested %ith great authority, and esta¬ 
blished in the year 1833, by stat. 3 and 4 William IV., c. 41. 
It now exercises the entire appellate jurisdiction of The 
Queen in douncil f * besides which, her Majesty may “refer to 
it, for hearing, or consideration, any such matter as her 
^Majesty shall think fit, and to advise her Majesty thereon.” 
The range of its appellate jurisdiction is very extensive ; 
"comprising all such civil, ecclesiastical, and maritime matters, 
both at home and abroad, as had theretofore been exercised 
by the queen in council. Allegations and proofs are made 
before the committee, consisting of the faiost eminent lawyers, 
chiefly judicial, in the kingdom; who then report to the 
queen in council, by whom judgment is finally given. 
There must be at least three members present, exclusive of 
the Lord President. , 

[There are also a “ Committee of Council on Education,” 
and another “ for the consideration of matters relating to 
Trade and Foreign Plantations” commonly called “The 
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Board of TrA.de,” each of wljjch is entrusted with great 
powers And responsibilities. » * 

[Whit is donb by the privy council, whep. the queen is 
personally\resenfi, are said to be “ gets of the queen, in 
council.”] ’ ' 
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CHAPTER XXII. 

SECRETARIES OP STATE. 

[It is remarkable that, while the statute and common law 
of this country have been illustrated by some of its most 
learned writers, the origin, history, and duties of most of 
the highest officers of the crown, haV*e been comparatively 
neglected.* Blackstone says of* the Secretaries of State, 
“ and the like,” that their duties and powers are not inves¬ 
tigated by him, “ because such officers are not,* in that capa¬ 
city, in any considerable degree the objects of our laws, 
nor have any large share of magistracy conferred upon 
them.” A* functionary, however, so conspicuous find power¬ 
ful as a secretary of state, is now not to be so summarily 
dismissed from the notice of a student of constitutional law. 
* [It seems, according to recent researches by the record com¬ 
missioner, that the earliest trace of the office of Secretary of 
State, is to be found in that of “ king’s secretary ” in the 
year 1253. A second secretary, is first mentioned in the year 
1433. A century afterwards, vk., in the month of April 1539, 
in the third yeag of the reign of Henry VIII., an important 
alteration was effected, by dividing the office of “principal 
' secretary” between two persons, who were to bear the 
same title, hold the same rank, and perform the same 
duties. This change was probably occasioned by circum- 

* Sir H. Nicolas' Preface to vol. vi. of “Proceedings and Orders of tlie 
Privy Council.” 
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stances connected with the disgrace of Cromwell. Jhe 
first instance of there being three ** principal secretaries ” 
occurred in June 1553; but for a long .period .subse¬ 
quently, ^ie number fluctuated between two and three. 

[The first instance of the* use of the words “ secretary 
of state ” appears to haye been in February 1601, in the 
43 Eliz!; when Sir BobeJrt Ce<5il was styled “ our principal 
secretary of state; ” and *a the next reign the title 
became generally adopted, in its modem form, “ secretary 
of state.’* m 

[These officers are still constituted, as in ancient times, by 
the delivery to them of the seal of office ; but, in addition 
to this investiture, they have, in modem times, received a 
patent under the ^jreat Beal.* * Whatever their .number, 
they constitute but oqe officer , co-ordinate and equal, in rank 
and authority. Each is competent to perform any part of 
the duties of the secretary of state; the ordinary division 
between them, being matter of mere arrangement, for the 
convenient despatch of business. J • 

[From an early period, down to the year 1782,while there 
were only, two secretaries, the two departments were deno¬ 
minated “northern” and “southern” respectively, refer^J 
ring to corresponding foreign provinces. In that year, 
however, a new distribution of the functions of the office* 
was made, into “home” and “foreignttye fonder 
attending.to colonial affairs, till the revival of the third* 
secretary,—that for war, in 1794,—to whom the administra¬ 
tion of colonial affairs was committed in the year 1801.f 
Thus matters continhed till 1854, when the colonial and 
war departments wore separated, and a fourtlr secretary of 
state appointed by her majesty, entitled “ the secretary for 


war. 


[When the origin an<J hisdfcory of the office of secretary of 
state are considered, it is not surprising that the right of 

* Sir H. Nicolas’ Preface to voL vi. of “Proceedings and Orders of the 
Privy Council.” + See State Papers, vol. i., pref. xii. 
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such an officer to act in a magisterial capacity, as stated by 
Blackstone, in cases involving the liberty of the subject, 
should have been doubted, and the determination of courts 
of law in favour of such a right, gravely Questioned. It is 
clear that the powers of this great officer are derived from 
neither the common, nor statute law; and, though, from 
analogy, the right of committal was held by chief justice 
Holt to be incidental to the office, there would have been 
some difficulty in discovering precedents for the decision.] 





CHAPTER XXIII. 

THE QUEEN’S DUTIES.—THE CORONATION OATH. 

» 

[1 Bla. Com., 233—236.] 

i * 

In consideration of the duties incumbent on the queen, by 
our constitution, het dignity and prerogative are established 
by the law of the land: it being a maxim in the law, that 
protection, and subjection, are reciprocal. And these 
reciprocal duties are what, I apprehend, were meant by the 
convention in lt>88, when they declared that # Kmg James 
had broken “the original contract ” between king and people. 
Whatever doubts might be formerly raised, by weak and 
scrupulous minds, about the existence of such an original 
contract, they muBt now entirely ccasc; especially with 
regard to every prince who has reigned since the year 
1688.* [The principal duty of the queen, is ’to govern’hqj^ 
people according to law. “ The king himself," says Bracton, 
who wrote under Henry III., “ ought not to be under man, 
but under God •aiid+the law; because the law maketh the 
king. Let the king, then, ascribe to the law^what the law 
ascribeth to him; to wit, domination and power: for there 
is no king, where will ruleth, and not tlie law'.”] To obviate 
all doubts and difficulties concerning this matter, it is 
expressly declared by statute 12 and 13 W. III. c. 2, “ that 
the laws of England are the birthright of the people 
thereof; and all the kings and queens who shall ascend the 

Q 
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' throne of this realm, ought to administer the govern¬ 
ment of the same, according to the said laws: and aJJ their 
officers and ministers ought to serve them respectively, 
acfcordihg to fhe same; and therefore all the taws and 
statutes of this realm, lor securing the established religion, 
and the rights and liberties of the people thereof, and all 
other laws and statutes of the, Bamejaow in force, are ratified 
and confirmed accordingly.” 

^ • 

[Of the “Original, or Social, Contract.” 

[But first it may be proper to explain the sense in which 
the words “the original contract” are understood. Great 
controversy has existed, among political and moral writers 
on this subject, as to its nature—whether it be a 
reality, or a fiction—and the true consequences deducible 
from it. Without entering into these endless and un¬ 
profitable discussions, the student may regard the term 
“original contract” as signifying, that there are cases in 
which the subject’s duty of obedience is annulled, and 
resistance to the governor becomes justifiable ; but the 
expression “contract” is thus far certainly unfortunate, 
that in sueb.a case, it makes one party to that contract the 
judge in his own case, against the other party; the one as 
to the existence of tyranny, the other of rehellion . The 
expression must, in truth, be used as a mere formula, ex¬ 
pressing the existence of a justifying necessity of action; yet 
involving the existence of a wide and complex collection of 
arrangements and provisions, for defining and securing to men 
their rights. If some one article or chmse be broken by any 
party, the whole contract is not thereby annulled; it is not 
even disturbed, as to the other parties, who must judge 
whether the other has broken the contract, and visit him, in 
that case, with penalties already provided by the consti¬ 
tution ; or if none such exist, they must act according to the 
exigency of the occasion. In the deposition of James II., 
though he was deposed as having broken the original contract 
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between thte king and the people, still that contract which 
gave him, the houses of parliament; an$ the magistrates*of the 
land,*their authority, was looked upon as undisturbed, and all 
parties,\xcept the king, retained and exercised the powers 
of their'station.*—In the ’United States of America, there 
exists a formal written 'contract, or compact, called “ The 
Constitution.” That of England is |o be collected from 
divers acts of parliament, and the common law of the land. 
In Germany, the doctrine of the social contract would appear 
to be generally regarded as thg very basis of the science ot 
politics.] 

The terms of the original contract between king and 
people I apprehend to be neftv couched in the Coronation 
Oath ; which, by the statute 1 W. & M., stat. 1, c. 6, is to 
be administered to*every Iving and queen, who shall succeed 
to the imperial crown of these realm#, by one of the arch¬ 
bishops or .bishops of the realm, in the presence of all the 
people; who on their parts do reciprocally take the oath of 
allegiance to the crown. , 

[That^Oath is as follows, and was thus administered,t on 
the Coronation Of Queen Victoria:— 

[“ The Sermon being ended, and Her Majesty, having on Monday the 20th 
day of November, 1837, in the presence of the Two Houses of Par¬ 
liament, made and signed the Declaration, + the Archbishop goeth to 
the Queen, and standing before Her, suitli to the Queen, • * 

[Madam, Is your Majesty willing to take the Oath ? 

. [And the Queen answering, 

[I am willing. 

* See the whole question very ably stated iif Dr. Whewell’s “ Elements 
of Morality.” Book v., cc. 4, 5, 6. 

+ The “ Form and Order of the Coronation Service,” published by the 
Queen’s Printers, 1888. • * * , 

X i.e. against the doctrines of the Roman Catholic Church, prescribed 
by the 30 Charles II., stat. 2, as required by both the Bill of Rights, and 
the Act of Settlement. 

4 2 



228 THE CORONATION OATH OF QUEEN VICTORIA. 

[The Archbishop ministereth these Questions; and the Queetf, having a Copy 
of the printed Form and Order of the Coronation Service in Her hands, 
answers each question severally, as follows. 

£ Archbishop . 'Will you solemnly promisp and ft wear, to 
govern the People of thcs United Kingdom of Great Britain 
and Ireland, and the Dominions thereto belonging, according 
to the Statutes in Parliament agreed on, and the respective 
Laws and Customs $f the same ? 

[Queen. I solemnly promise so to do. 

[Archbishop. Will You, to Your' Power, cause Law and 
Justice, in Mercy, to be executed in all your Judgements ? 
[Qpeen. I will. 

[Archbishop. Will you, to the utmost of Your Power, 
maintain, the LawB of God, the tjue Profession of the Gospel, 
and the Protestant Reformed Religion established by Law ? 
And will You maintain and preserve inviolably the Settle¬ 
ment of the United* Church of England and Ireland , and 
the Doctrine, Worship, Discipline, and Government thereof, 
as by Law< 'established within England and Ireland, and 
the Territories thereunto belonging ? And will you pre¬ 
serve unto the Bishops and Clergy of England and Ireland, 
asd to the Churches there committed to ifclieir Charge, all 
such Rights and Priv ileges, as by Law do, or shall appertain 
t© Them, or any of Them ? 

[Queen. ,4.11* this I promise to do. 

[Then the Queen, arising out of Her Chair, attended by Her Supporters, 
and assisted by the Lord Great Chamberlain, the Sword of State hwug 
carried before Her, shall go to the Altar, and there make Her Solemn 
Oath in the sight of all the Feople, to observe the Premises : Laying 
Her right Hand upon the Holy Gospel iu the Great Bible, which was 
The Bible to Retort} carried in the Procession, and is now brought from the 

be brought. Altar by tha Archbishop, and tendered to Her as Sho 

kneels upon the Steps, saying these Words : 

[The things which I have here before promised, I will 
perform and keep. So help Me God. 

[And a Silver Then the Queen kisseth the Book, and signeth the Oath.”] 
standiah. 
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CHAPTER XXIY. 

THE ROYAL PREROGATIVE. 

■* [1 Bla. Com.* 237—279.] 

One of tlie principal bulwark s of civil liberty, or, in 
other words, of the British constitution, is the limitation of 
the queen's prerogative, by bounds so certain and notorious, 
that it is impossible she should ever exceed them, without 
the consent of* the people, on the* one hand; or without, 
on the other, a violation of that original contract, which in 
all stated iinpligdly, and in ours most expressly,* subsists 
between the sovereign and the subject. * • 

By the word “ prerogative,” we understand, that special 

PEE-EMINENCE, WHICH THE QUEEN HAS, OVEE AND ABO^E 
ALL OT11EB PEESONS, AND OUT OP THE OElflNAET CON E8E 
OP THE COMMON LAW, IN EIOUT OP HEB BEGAT, DIGNITf. 

The enormous weight of prerogative, if left to itself, as 
in arbitrary governr^ents it-is, spreads havoc and destruction 
among all the inferior movements; but, when balanced 
and regulated, as with us, by its proper counterpoise, timely 
and judiciously, applied, its operations are equable and 
certain; it invigorates the whole machine, and enables 
every part to answer the dnd of its construction. 

Under evciy monarchical government, it is necessary to 


* Ante, p. 226. 
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distinguish the prince from lps subjects, not only by the 
outward pomp and decorations of majesty, but also by 
ascribing to him certain qualities, as inhereilt in his royal 
capacity, distinct from, and superior to, those of any other 
individual in the nation. The laV therefore ascribes to the 
sovereign, in her high political character, not only large 
powers, and emoluments, which foim her prerogative and 
revenue, but likewise certain attributes of a great and tran- 
scendent nature; by which the people are led to pay her 
that profound deference and respect, which may enable her 
with greater ease to carry on the business of government. 
This is what I understand by the royal dignity, the several 
branches of which we shall now proceed to examine. 

I. And, first, the law ascribes to the queen the attribute 
of sovebeignty, or pre-eminence. Her realm is declared to 
be an empire, and her crown to be imperial, by many acts 
of parliament, particularly the statutes 24 Hen. VIII. 
c. 12, and 25 Hen. VIII. c. 28; which at the same time 
declare the lung to be the supreme head of the realm, in 
matters both •civil and ecclesiastical, and, of consequence, 
inferior to no man upon earth, dependent on xio man, 
accountable $o no man. Hence it is, that ho suit or action 
can be brought against the queen, in even civil matters, 
bgcause no court, can have jurisdiction over her. For all 
jurisdiction implies superiority of power: authority to try 
•sSPvuld be vain and idle, without an authority to Tedress; 
and the sentence of a court would be contemptible, unless 
that court had power to command the execution of it: 
but who, says Finch, shall command the king ? Hence it 
is, likewise, that, by law, the person of the sovereign is sacred, 
even though the measures pursued in his reign, be com¬ 
pletely tyrannical and arbitrary: for no jurisdiction upon 
earth has power to try him in a, criminal way; much less 
to condemn him to punishment. If any foreign jurisdic¬ 
tion had this power, as was formerly claimed by the pope, 
the independence of the kingdom would be no more; and 
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if such a power were Tested iq any domestic tribunal, there 
would* soon be an end of the constitution, by destroying 
the fre^ agency of one of the constituent parts t of .the 
sovereign legislative power. t 

Are then, it may be a&ked, the subjects of England 
totally^ destitute of remedy, in case the crown should 
invade their rights, by eithdr private injuries or public 
oppressions p To this we Inay answer, that the law has 
provided a remedy'in botjh cases. 

And, first, as to private injuries: If any person have, in * 
point of property, a just demand upon the queen, he must 
petition her in her court of chancery, where her chancellor 
will administer right, as a matter of grace, though not upon 
compulsion. [Tlfe prayer of'this petition, which is really 
in the nature of an action against the sovereign for the 
recovery of debts, chattels real, or personal, and unliquidated 
damages, is grantable ex dcbito justifies. It may be ad¬ 
dressed to the’ queen in either parliament, chancery, or any* 
other court.] And this is entirely consonant to what is laid 
down by the writers on natural law. “A subject,” says 
PuiTendcyf, “so long as lie continues a subject, hath no 
way to oblige fiis prince to give him, his due, when lie 
refuses it, though no wise priuce will ever refuse to stand 
to a lawlul contract: and if the prince give the subject 
leave to enter an action against him, upon,such contract, 
in his own courts, the action itself proceeds rather upfcs*" 
natural equity, than upon the municipal laws; for the 
end oi such action is not to compel the prince to observe 
the contract, but "to persuade him.” And, as to per¬ 
sonal wrongs; it is well observed by Mis Locke, “the 
harm which the sovereign can do in his own person, not 
being likely to happen often, nor to extend itself far, nor 
being able, by his sipglq strength, to subvert the laws, 
nor oppress the body of the people, should any prince 
have so much weakness and ill nature as to endeavour to 
do it—the inconveniency, therefore, of some particular 
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mischiefs, that may happen sometimes, when a heady prince 
comes to the throne,, are - well recompensed by the peace &i 
the public and security of the government, in the person 
of the chief magistrate, being thus set out of the reach of 
danger.” 

Next, as to cases of ordinary public oppression, where 
the vitals of the constitution are not attacked, the law 
has also assigned a remedy. For as a king cannot misuse 
his power, without the advice of j evil counsellors, and the 

* assistance of wicked ministers, thesg*men may be examined 
and punished. The constitution has therefore provided, 
by means of indictments, and parliamentary impeachments, 
that no man shall dare to assist the crown, in contradiction 
to the laws of the land. But it is, at" the Barne time, a 
maxim in those laws, that the queen herBelf can do no 
wrong: since it would be a great ^weakness and absurdity 
in any Bystem of positive law, to define any possible wrong, 

* without any possible redress. 

The supposition of law is, that neither the queen nor 
either house*, of parliament, collectively taken, is capable of 
doing any wrong; since, in such cases, the law feels itself 
incapable of^furniahing any adequate remedy. For which 
reason, all oppressions, which may happen to spring from 
$ny branch of the sovereign power, must necessarily be 
out of the reach of any stated rule, or express legal provi- 
"■ehm: but, if ever they unfortunately happen, the prudence 
of the times must provide new remedies, upon new emer¬ 
gencies. 

Indeed, it is found, by experience, that whenever the 
unconstitutional oppressions, even of the sovereign power, 
advance with gigantia strides, and threaten desolation to a 
state, mankind will not be reasoned out of the feelings of 
humanity: nor will sacrifice their liberty by a scrupulous 
adherence to those political maxims, which were originally 
established to preserve it. And therefore, though the 
positive laws are silent, experience will furnish us with a 
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very remarkable case, which Jias been already under our 
notice,* wherein nature and reason, prevailed. l$hen 
king Jamies II: invaded the fundamental .constitution, of 
the realm, the dbnvention declared {in abdication, whereby 
the throne was rendered Vacant, which induced a new 
settlement of the crown.' And so far as this precedent 
leads, and no farther, we may'now be allowed to lay down 
the lawjof redress against public oppression. If, therefore, 
any future prince should endeavour to subvert the con¬ 
stitution, by breaking the original contract between king 
and people,—should, by the’adviee of jesuits and other wicked 
persons, violate the fundamental law£, and withdraw himself 
out of the kingdom; wo are now authorised to declare that 
this conjunction t>f circumstances would amount to an 
abdication, and the throne would be thereby vacant. But 
it is not for us to say Jhafc any one, or two, of these in¬ 
gredients, would amount to such a situation: for there our 
precedent would fail us. In these, therefore, or other* 
circumstances, which a fertile imagination limy furnish, 
since both law and history are silent, it becomes us to be 
silent too,; leaving to future, generations, whenever necessity 
and the safety of* the whole shall require,it, the exertion of 
those inherent, though latent, powers of society, which no 
climate, no time, no constitution, no contract, can ever* 
destroy or diminish. * , 

II. Besides the attribute of sovereignty, the law alSfi ■ 
ascribes to the queen, in her political capacity, absolute per¬ 
fection. The Queen can no no wrong. This ancient 
and fundamental ma&iin is not to be understood as if every 
thing transacted by the government, was of ceursojust and 
lawful: but means only two things. .l^irst, that whatever 
is exceptionable in the conduct of public affairs, is not to be 
imputed to the queen, upr i§ she answerable for it personally 
to her people; for tliis doctrine would totally destroy that 
constitutional independence of the crown, which is neces¬ 
sary for the balance of power in our free and active, and 
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therefore compounded, constitution. And,*' secondly, it 
means, that the prerpgafcive of the crown extends not to do 
any injury; it is created for the benefit of the people, and 
therefore cannot be exerted to their prejudice. 

In the sovereign, also, can be no stain or corruption of 
blood: for if the heir to the crowd were attainted of treason, 
or felony, and afterwards thte crown should descend to him, 
this Would purge the attainder, ipso facto. And therefore 
when Henry VII., who as earl of Richmond, stood attainted, 
came to the crown, it was not thought necessary to pass an 
act of parliament to reverse this attainder; because, as lord 
Bacon in his history of that prince informs us, it was agreed 
that the assumption of the crown had at once purged all 
attainders.—Neither can the queen, in Judgment of law, as 
queen, ever be a minor, or under age ; and therefore her royal 
grants, and assents to acts of parliament, are good, though 
she have not in her natural capacity attained the legal age of 
1 twenty-one. It has indeed been usually thought prudent, 
when the heir apparent has been very young, to appoint a 
protector, guardian or regent*, for a limited time: hut the 
very necessity of such extraordinary provision, is* sufficient 
to demonstrate tjie truth of that maxim of common law, 
that in the queen is no minority; and therefore she hath no 
«Jegal guardian. 

III. A third attribute of the queen’s majesty is her perpe- 
w *ttaity. The law ascribes to her, in her political capacity, 
an absolute immortality. The queen neyee dies. Henry, 
George, Elizabeth or Anne, may die; but “ the kino, or 
queen” survives them all. For immediately upon the 
decease of the reigning sovereign in her natural capacity, 
her imperial dignity,, by act of law, without any interregnum 
or interval, is vested at once in her heir; who is, eo instanti, 
king [or queen] to all intents and purposes. 

* The regency of this kingdom, in case of minority upon the demise of 
her present Most Gracious Majesty (whom God long preserve) is provided 
for by statute 3 & 4 Viet., c. 52.'—Ante, p. 135. 
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We are next to consider t^ose branches of the royal 
prerogative, which invest thus our •sovereign lady, in lier 
queenly* Rapacity, with a number of authorities, arid 
powers; in the ‘exertion whereof consists the executive 
part of government. This is wisely placed in a single 
hand, by the British constitution, for the sake of unanimity, 
strength, and despatch. • WerS it placet in many hands, 
it would-be subject to many wills: many wills, if dis¬ 
united, and drawing different ways, create weakness in a 
government; and to unite those several wills, and reduce 
them to one, is a work of more time and delay than the 
exigencies of state will afford. Tli£ queen of England is 
not only the chief, but, properly, the Bole, magistrate 
of the nation; all®otber8 acting by commission from, and 
in due subordination to, her; in like manner as, upon the 
great revolution of tie Roman state, all the powers of the 
ancient magistracy of the commonwealth were concentred 
in the new emperor: so that as Gravina expresses it, in 
ejus wnins persona, veteris reipiiblic^e vis at quo majestas 
per cumulatas magistratuum potentates, exprimebatur. 

In the exertion of those prerogatives, which the law has 
given her, the queen is irresistible and absolute* according* 
to the forms of the constitution. And yet, if the con¬ 
sequence of that exertion be manifestly to the grievance or j 
dishonour of the kingdom, the parliament yill call her 
advisers to a just and severe account. For prerogative con^ 
sisting (as Mr. Locke has well defined it) in the dis¬ 
cretionary power of acting for the public good, where the 
positive laws are silSnt, if that discretionary power be 
abused to the public detriment, such prerogative is*exerted 
in an unconstitutional manner. Thus a queen may make a 
treaty with a foreign state, which shall irrevocably bind the 
nation; and yet when s^ch .treaties have been judged per¬ 
nicious, impeachments have pursued those ministers, by 
whose agency or advice they were concluded. 

With regard to foreign concerns, the queen is the delegate 
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or representative of her people. It is impossible that 
thd individuals of a state, in their collective capacity, can 
transact the affairs of that state with another community 
equally numerous as themselves. Unanimity must he 
wanting to their measures, and strength to the execution of 
their counsels. In the sovereign, therefore, as in a centre, all 
the rays of the people are limited,"and form by that union a . 
consistency, splendour, and p6wer, that make her feared and 
respected by foreign potentates; who would scruple to enter 
into any engagement, that must afterwards be revised and 
ratified by a popular assembly. What is done by the royal 
authority, with regard to foreign powers, is the act of a 
whole nation: what is done without the sovereign’s con¬ 
currence, is the act of only private men.’ 

Thfe queen, therefore, considered as the representative of 
her people, has the sole power of sending ambassadors to 
foreign states, and receiving ambassadors at home. The rights, 
the powers, the duties, and the privileges of ambassadors', are 
determined by the law of nature and nations, and not by 
any municipal constitutions. For, as they represent the 
persons of their respective masters, who owe nc subjection 
•to any laws but those of their own country, their actions 
"are not subject to the control of the private law of that 
restate wherein they are appointed to reside. Ho that is 
subject to the coercion of laws, is necessarily dependent on 
■*»4hat power by whom those laws were made: but an ambas¬ 
sador ought to be independent of every power, except that 
by which he is sent ; and of consequence, ought not to be 
subject to the mere municipal laws of that nation wherein 
he is to erercise his functions. If he grossly offend, 
or make an ill use eof his character, he may be sent home 
and accused before his master, who is bound either to do 
justice upon him, or avow hiraseTf the accomplice of his 
crimes. It is also the queen’s prerogative to make treaties , 
leagues, and alliances , with foreign states and princes. 
It is, by the law of nations, essential to the goodness of a 



THE QUEER AL0KE MAKES WAB OB PEACE. 237 

1 

league, that iff be made by the sovereign power; and then it 
is binding upon the whole community: mid in England, \he 
sovereign power, • quoad hoc , is vested in the person of the 
sovereign. Whatever contracts, therefore, she engages in, no 
other powfer in the kingdom can legally delay, resist or 
annul. And yet, lest this plenitude of authority should be 
abused t6 the detriment of the-public, t\e constitution, as 
was hinted before? has here -interposed a check, *by the 
means 61*parliamentary impeachment, for the punishment of 
any such ministers, as, from criminal motives, advise or con¬ 
clude any treaty, which shall afterwards be judged to derogate 
from the honour and interest of the nation. 

Upon the same principle, the queen has also the sole prero¬ 
gative of making vwr and peace?. For it is held by all the 
writers on the law of nature and nations, that the right of 
making war, which by nature subsisted in every individual, 
is given up by all private persons that enter into society, 
and^is vested in the sovereign power; and this right is given 
up, not only by individuals, but even by the entire body of 
people, that are under the dominion of a sovereign. And 
wherever the right resides of beginning a national war, 
there also must Aside the right of ending it, 0 / the powexw ’ 
of making peace. And the same check of parliamentary 
impeachment, for improper or inglorious conduct, in begin- , 
ing, conducting, or concluding a national # war, is, in 
general? sufficient to restrain the ministers of the crowHf 
from a wanton or injurious exertion of this great pre¬ 
rogative. [Another check consists in the powder of par¬ 
liament to withhold the supplies, which are the sinews of 
war.] , , 

Upon exactly the sanm reason stan4s the prerogative of 
granting safe-conducts, without which, by the law of nations, 
no member of one society has aright to intrude into another. 
And, therefore, Puffehdorf justly resolves, that it is left 
in the power of all states to take such measures about 
the admission of strangers, as they think convenient; those 
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being ever excepted, who are driven on* the coast by 
necessity, or by any cajise £hat deserves pity or compassion. 
Great tenderness is shown by our laws, not < only to 
foreigners in distress, but with regard also to thlf admission 
of strangers who come spontaneously. For so l6ng as their 
nation continues at peace with* ours, and they themselves 
behave peaceably % *they are* under the queen’s protection; 
though'liable to be sent hom#, whenever she Bees occasion. 
[But no subject of a nation at war with us, c£d, by the 
law of nations, come into the realm, or travel on the high 
seas, ot send his goods or merchandise from one place to 
another, without danger of being seized, by our subjects, 
unless he have letters of safe conduct, or a passport under 
the queen’s sign manual, ov a licence fiom her ambassador 
abroad. 

[Aliens, subjects of a friendly co'untry, may as freely 
reside here, as enter, or leave,—subject to a power of 
removal by a secretary of state, if deemed expedient, under 
the authority of an act temporarily passed, for that purpose. 
They must, however, \>e registered on their arrival, and give 
all the information concerning themselves and their move- 
aments, req’uired by statute 6 & 7 Will. 4, c. 11.] 

These are the principal prerogatives of the queen,respecting 
* this nation’s intercourse with foreign nations; in all of 
which she ig considered as the delegate or representative of 
«jier people. But in domestic affairs she is considered in a 
great variety of characters, and thence arises an abundant 
number of other prerogatives. 

I. First, she is, as we have Been, ^constituent part of the 
supreme legislative power; and, as such, has the prerogative 
of rejecting such provisions in payment, as she may judge 
improper to be passed. 

II. The sovereign is considered^ in the next place, as the 
fret in military command , within the kingdom. The great end 
of society, is to protect the weakness of individuals, by the 
muted strength of the community: and the principal use of 
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government itfto direct that united strength, in the best and 
most effectual manner, to answer tljp end proposed. Mon. 
nrchical government is allowed to bo the fittest of any, for 
this purpose; it follows, therefore, from the very end of its 
institution, that in a “monarchy, the military power must be 
trusted in the hands of the*prince. 

In thfe capacity, therefore, o£ general the kingdom, the 
sovereign has the Sole power of raising and regulating fleets 
and arthfes. 

III. Another capacity in which the sovereign is considered 
in domestic affairs, is, as the fountain of justice, and general 
conservator of the peace of the kingdom. By the fountain 
of justice, the law does not mean the author or original, but 
only the distributor > Justice is nut derived from the sovereign 
as from his free gift; but ho is the steward of the public, to 
dispense it to whom It is # :lue. [Ad hoc,\ autem creatus est 
ct eieclus; ut justitiam faciat univcrsiS. ]* He is not the 
spring, but ther reservoir; whence right and equity are 
conducted, by a # thousand channels,^ to every‘individual. 
The original power of judicature, by the fundamental prin¬ 
ciples of society, is lodged in the society at large: but, as it 
would be impracticable to render complete justice to every; 
individual, by the people in their collective capacity, there-* 
fore every nation has committed that power to certain 
select magistrates, who'with more ease, and expedition can 
hear aifd determine complaints; and in England this author 
rity has immemorially boon exorcised by the sovereign, or 
his substitutes. The queen, therefore, has alone the right of 
erecting courts of jud*eature’[unless where they are erected 
by act of parliament] : for though the constitjitiou of the 
kingdom has entrusted^ her with tfyo whole executive 
power of the laws, it is impossible, as well as improper, 
that she should personally carry into execution this great 
and extensive truBtit is, consequently, necessary that 


* Brae ton. 
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courts should be erected, 1 6 assist her in Executing this 
potfer; and equally necessary, that, if erected, they should 
be erected by her authority. And hence it is, that all 
jurisdictions of courts, are either mediately or immediately 
derived from the crown; their proceedings run generally in 
the queen's name; they pass under her seal; and ore executed 
by her officers. 1 « f J 

It is‘'probable, and almost certain, that in very early 
times, before pur constitution had arrived at its full perfec- 
tion, our kings, in person, often heard and determined causes 
betweed party and party. But at present, by the long and 
uniform usage of many ages, our kings have delegated their 
whole judicial power to the judges of their several courts; 
which are the grand depositaries of the fundamental laws 
of the kingdom, and have gained a known and stated juris* 
diction, regulated" by certain and established rules, which 
the crown itself cannot now alter, but by act of parliament. 
And, in order to maintain both the dignity and indepen¬ 
dence of tjtie judges in the superior courts, it is enacted by 
the statute^13 W. III. c. 2. that their commission shall be 
made, not as formerly, durante bene placito , but quamdiu 
Jtene se gek'serint, and their salaries ascertained and estab¬ 
lished ; but that it may be lawful to remove them, on the 
address of both houses of parliament. And now, by the 
noble improvements of that law, in the statute of Geo. III. 
a* 23, enacted at the earnest recommendation of the king 
himself from the throne, the judges are continued in their 
offices, during their good behaviour, notwithstanding any 
demise of the crown, which wds formerly-held immediately 
to vacate their seats; and their full salaries are absolutely 
secured to them, during the continuance of their, commis¬ 
sions ; his majesty having been pleased to declare, that “ he 
looked upon the independence and uprightness of the judges, 
as essential to the impartial admmistration of justice; as 
one of the best securities of the rights and liberties of his 
subjects; and as most conducive to the honour of the 
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crown.*' [An*eminent American jurist * has remarked, that 
tenure gi office during good behavior—i.e. for life—is never¬ 
theless* an inadequate guarantee for judicial Juidependenpe, 
so long al the legislature is entrusted with complete power 
over the jurisdiction and salaries of the judges. If, how¬ 
ever, this be so, it is an evil almost inseparable from the 
institution, which in this kingdom has£ long afforded un- 
mingled satisfaction.] # * 

In Crftninal proceedings, or prosecutions for offences, it 
would still be a higher absurdity, if the sovereign personally 
sat in judgment; because, in regard to these, she*appears 
in another capacity, thut of proseciftor. All offences are 
either against the queen’s peace, or her crown and dignity: 
and are so laid in tvery indictment. For though, in their 
consequences, they generally seem, except in the case of 
treason^ and a very fifew others, to be rather offences against 
the kingdom, than the queen; yet, as thopublic, which is an 
invisible body, has delegated all its power and rights, with 
regard to the execution of the laws, to one visible'magistrate, 
all affronts to that power, and breaches of those rights, are 
immediately offences against her, to whom they are so dele¬ 
gated by tne publifc. She is, therefore, the propel person to* 
prosecute for all public offences and breaches of the peace,' 
being the person injured in the eye of the law. Thence * 
also arises another brjfnch of the prerogative, that of 
pardoning offences; for it is reasonable, that she only who in 
injured, should have the power of forgiving.—Prosecutions 
and pardons arc here mentioned in this cursory manner, 
only to show the • constitutional grounds of this power of 
the crown, and how regularly connected are all Jdie links in 
this vast chain of prerogative. , 

In this distinct and separate existence of the judicial 
power, in a peculiar body of men, nominated indeed, but 
not removable at pleastire, by the crown, consists one main 

* Mr. Justice Story. 
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preservative of the public liberty; which Cannot subsist 
lonj in any state, unless the administration of common 
justice, be in r some degree separated from both the legis¬ 
lative' and the executive power. Were it joined with the 
legislative, the life, liberty, and property of the subject 
would be in the hands of arbitrary judges, whose decisions 
would be then regulated only by their own opinions-, and 
not by * any fundamental principles of lhw, which, though 
legislators may depart from, yet judges are bound to observe. 
Were it joined with the executive, this union might soon be 
an over-balance for the legislative. 

A consequence of this prerogative is, the legal ubiquity 
of the sovereign. Iler majesty, in the eye of the law, is always 
present in all her courts, though she esftmot personally dis¬ 
tribute justice. Her judges are the mirror by which the 
queen’s image is reflected. It is the fogal office, and not the 
royal person , that ik always present in the court , always ready 
to undertake prosecutions, or pronounce judgment, for the 
benefit and protection of the subject. And from this 
ubiquity it t follows, that the queen can never be nonsuited; 
for a nonsuit is the desertion of the suit or action, by the 
.non-appearance oi the plaintiff in coulFt. For the same 
“reason also, in the forms of legal proceedings, the queen is 
not Baid to appear by attorney, as her subjects do, for, in 
contemplatipn of law, she is always present in court. 

- [From* this prerogative also, of being the fouhtain of 
justice, may be deduced that of issuing proclamations, vested 
in the queen alone: which have a binding force, when 
grounded upon and enforcing execution of the laws of the 
realm. ] t c 

IY. The queen iy likewise the fountain of all * honour , 
of office , and of privilege: and this, in a different sense 
from that wherein she is styled the fountain of justice ; for 
here she is really the parent of them.—It is impossible that 


* Comyns’* Digest, Dignity A. 
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government can be maintained! without a due subordination 
of rank; that the people may know and distinguish such as 
are set* oyer theifi, in order to yield them their due jjespe^t 
and obedience; ahd also that the officers themselves, being 
encouraged by emulation, and the hopes of superiority, may 
the better discharge their functions: and the law supposes 
that no one can be so gotod a judge of their several merits 
and services, as t*he queen herself who employs them. It 
lias therefore intrusted her with the sole power of conferring 
dignities and honours, in confidence that she will bestow 
them upon none blit such as deserve them. And therefore 
all degrees of nobility, of knighthood, and other titles, are 
received by immediate grant from the crown: either ex¬ 
pressed in writing by writs' or letters patent, as in the 
creations of peers and baronets ; or by corporeal investiture, 
as in the creation of a simple knight. [As honours and 
oiliccs are in their nature convertible and synonymous, bo 
each are in the’ disposal of the sovereign : and as she may 
create new titles «she m*y create new»otfices, and grant place 
or precedence, but subject to that already assigned by the 
statute law- 

[As the queen is the fountain of all honour and dignity^ 
in this kingdom, if a foreign king should create any of her 
subjects noble, such subject shall not bo allowed his dignity, 
by the law, here nor can such subject receive | pension, 
or any thing else, which may create an undue influence In 
favour of the foreign power, without the queen's licence. 
Though friendly now, the foreign power may become an 
enemy.] 

V. As money is the medium of commerce, it is the queen’s 
prerogative, .as the arbiter of domestic ^commerce, to give it 
authority, or make it current. 

The coining of money is in all states the act of the 
sovereign power; and the stamping thereof is the unques¬ 
tionable prerogative of the crown. 


& 2 


* Calvin ’* case, 7 Co. 16 a. 
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The denomination, or value for which tho fcoin is to pass 
current, is likewise in the breast of the queen; and if any 
unusual piccep are coined, that value must be ascertained 
l>y proclamation. Th^ queen may also, by "her proclamation, 
legitimate foreign coin, and make it current here ; declaring 
at what value it shall be taken ift payments, by comparison 
with the standard Jbf our own coin. She may also at any 
time decry, or cry down, aky coin of the kingdom, and 
make it no longer current. 

The queen is, lastly , considered by the laws of England as 
the head and supreme governor of the national church. This, 
however, will form thd* subject of a separate chapter.* 

* Post, “The United Church of England and Ireland.** 
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CHAPTER XXV. 


ROYAL REVENUE. 

[Kino Gkohoe’tite Tninif, soon after his accession, 
spontaneously signified his consent, that his own hereditary 
revenues might be bo disposed of, as might best conduce to 
the utility and satisfaction of the public: and having 
graciously accepted the limited sum of 800,000/. per 
annum, for the support of his civil list, that is'»to Say, the 
whole of the king’s revenues in his own distinct capacity; 
the hereditary and other revenues were carried into, and made 
part of, the aggregate fund, which was charged with the 
payment of the whole annuity to the crown.] Hereby the 
revenues themselves, being put under the same care and-* 
management as the other branches of the public patrimony, 
produce more, and are better collected, than heretoforf; 
and the public is still a gainer of near 100,000/. per annum, 
by this disinterested conduct of his majesty. 

[The justice of this*observation of Blackstone, will appear 
in reference to a parliamentary return, printed in*the year 
1832, giving a minute account “ of his.majesty’s hereditary 
and temporary revenues, and the amount of annuity received 
by his majesty, of monies, granted by parliament for the 
discharge of the civil list debt,” from the period mentioned 
by Blackstone; viz., the 25th of Oct., 1760, to the 26th of 
June, 1830. Prom this interesting and important docu- 



246 SURRENDER OF BOTAL HEREDITARY REVENUE S. 

ment it is seen, that the amount of the hereditary and 
temporary revenues during that period, was nearly' ninety- 
five millions sterling (94,871,427/. 19s. 9f</.); \yhile the 
siims received by the sovereign in lieu ofr them, amounted 
to rather less than sixty-six millions sterling (65,823,438/. 
7s. 11 %d.); leaving a balance of ito less a sum than nearly 
thirty millions sterling (29,047,989/. 11s. lOiUZ.), in favour 
of the public! v* ■* 

[The example of king Geo. III. has been followed by his 
successors, Goo. IV. (stat. 1 Geo. IV. c. 1), William IV. 
(stat. 1 Will. IV. c. 25), and queen Victoria (stat. 1 & 2 
Viet. c. 2), all of whom, on their respective accessions, 
caused their hereditary revenues to be unreservedly carried 
to, and made part of, the consolidated fulid. New arrange¬ 
ments have been made, with reference to the mode of pro¬ 
viding for the support of the royal household, and of the 
honour and dignity'of the crown—the principal of which 
consisted, injudiciously separating the personal and domestic 
expenditure* of the sovereign, from that which belonged 
properly to the civil government of the kingdom, and which 
is not charged directly upon the consolidated fund. The 
net yearly Revenue of her present majesty, is fixed at the 
bum of 385,000/., and is arranged as follows, according 
<to the schedule annexed to stat. 1 & 2 Viet. c. 2: First 
Class, for her, majesty’s privy purse, 60,000/.; Second Class, 
salaries of her majesty’s household and retired allow¬ 
ances, 131,260/.; Third Class , expenceB of her majesty’s 
household, 172,500; Fourth Class, royal bounty, alms, and 
special services, 13,200/.; Fifth Clt«ss, pensions to the 
extent of,120^)f., per annum,-/.; Sixth Class, unappro¬ 

priated monies, 8040/.—Total, 385,000/. 

[Though the above sum of 385,000/., is by the act (§ 14), 
specially freed from all charges and deductions whatsoever, 
her present majesty^ on the imposition of the income tax, by 
stat. 5 & 6 Viet. c. 35, was graciously pleased to signify to 
parliament, that she wishedherown income to be subject to the 
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tax imposed od that of her subjects.—It may be observed, that 
tbe firstP item of 60,0002. consists almost wholly of donations __ 
to distt , e|sed individuals, and grants to charitable ^insti¬ 
tutions ;—that a 'list of all pensions^ granted under class 
five, must-be laid before parliament, yearly (§ 6) ; and that 
whenever the total chargb on the other classes exceeds 
400,000?., full particular of tl(g* excess jnust also be laid 
before parliament*(§ 10) ; and that the act is to continue 
in force for six months after her majesty’s decease, unless 
her heir or successor shall sooner signify to parliament his 
or her will and pleasure, to resume the possession of the 
hereditary revenues thereby surrendered by her majesty, 

(§ 17 ).] 
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CHAPTER XXYI. 

SUBORDINATE CIVI& OFFICERS—SHERIFFS, CORONERS, 
JUSTICES OF THE PEACE, CONSTABLES. 

[1 Bio. Com., 838—357.3*" 

I. The sheriff is an officer of great antiquity in this kingdom; 
his name being derived from two Saxon words, fCjpesepeTpa 
the “ reeve” bailiff, or officer of the a shire” [shire-reeve, 
or sheriff]. He is called, in Latin, vice-cooiies, as being the 
deputy of the earl, or comes; to whom the custody of the 
shire is said to have been committed, at the first division of 
this kingdom into counties. But the earls, in process of 
<ime, by reason of their high employments, and attendance 
^on the king's person, not being able to transact the business 
of the county, were delivered of that burden: reserving to 
tl^mselves 1 the honour, but the labour was laid on the sheriff. 
So that now the sheriff does all the queen’s business in the 
county; and though he be still called vice-comes , yet he is 
entirely independent of, and not subject to the earl; the 
queen, by her letters patent, committing custodiam comitatds 
to the sheriff, and him alone. [The sheriff was originally 
chosen by the inhabitants of the county; but the extortions 
and oppressions committed by the sheriffs, in those days, led 
to the appointment of that officer being vested in the crown, 
on the nomination of the judges, and great officers of Btate ; 
who proposed three persons for each county, of whom tie 
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king appointed one, who was to serve the office. This excel¬ 
lent system has been in force ever since the statute o^ 
12 Bich^II. c. 2. [a.d. 1888.] The city of JLondoiijClauns 
to have a prescriptive right to elect fwo sheriffs; and king 
John, and Henry I. granted to the citizens the shrievalty of 
the county of Middlesex. 'The two sheriffs for London act 
as the sole sheriff of Middlesex* It is of importance to have 
the sheriff appointed accordiiJg to law, when we consider his 
power and duty; which are] as a judge, as the keeper of 
the queen’s peace, as a ministerial officer of the superior 
courts of justice, or as the queen’s bailiff. 

(i.) In his judicial capacity, he is to'preside [not personally, 
but by his undersheriff,] over the county court held within 
his county; [but* this is a cAurt quite distinct from the 
newly established county courts for the recovery of small 
debts;] and he has* alsq,a judicial power in divers other 
civil cases. Ho is likewise to superintend the elections of 
coroners, and Verderors, and to return such os he shall 
determine to be *luly elected. , \ 

(ii.) As the keeper of tiie queen’s peace, by both com¬ 
mon law gmd special commission, he is the first man in the 
county, and, during his office, superior in yank to any noble¬ 
man therein. lie may apprehend and commit to prison all 
persons -who break the peace, or attempt to break it; and* 
may bind any one in recognizance to keep the queen's peace. 
He may, and is bound ex officio, to pursue and take-'lil^ 
traitors, murderers, felons, and other misdoers, and commit 
them to gaol for safe custody. He iB also to defend hiB 
county against any of the queen's enemies when they come 
into the land; and for this purpose, as well qs for keeping 
the peace and pursuing felons, he i^ay command all the 
peoples of his county to attend him; which is called the 
posse comit atm, or powgr of the county: and this summons 
every person above fifteen years old, and under the degree 
of a peer, is bound to attend, upon warning, under pain of 
fine and imprisonment. [The reason of the sheriff’s being 
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armed with this power, was to meet the exigencies of ancient 
>$mes, when great men hr d castles, fortresses, and liberties ; 
whereby they .resisted the execution of the king! i' writs. 
The posse comitatus i/s no longer so organized as to be 
practicably available; and the occasion for it can rarely arise, 
owing to our systematic police, and military arrangements.] 
But though the sheriff is tt^s the principal conservator of 
the peace in his county, yot, \»y the express directions of 
the great charter, he, together with the constable, coroner, 
and certain other officers of the queen, is forbidden to hold 
any pleas of the crown, or, in other words, to try any criminal 
offence. For it would be highly unbecoming, that the 
executioners of justice should be Also the judges; should 
impose, as well as levy, fines and amercements; should one 
day condemn a man to death, and personally execute him 
the next. Neither may he act as ordinary justice of the 
peace, during the time of his office: for this would be equally 
inconsistent; he being in many respects the 'servant of the 
justices; [ndr be a member of parliament' for his county, 
during his shrievalty.] 

(iii.) In his ministerial capacity, the sheriff [has to 
superintend *the ejections of knights of £he shire, and] is 
bound to execute all process issuing from the queen’s superior 
Courts of justice. [In actions in the superior courts, if a 
judge allow a defendant to be arrested at the commencement 
of r *he action, to prevent his absconding, the sheriff must 
arrest him and take bail;] when the cause comes to trial, he 
must summon and return the jury; when it is determined, 
he must see the judgment of the court carried into execution, 
and is liable, in all these cases, to an action for negligence 
or misconduct. In criminal matters, he also arrests and 
imprisons; he returns the jury; he has the custody of the 
delinquent; and he executes tl?e sentence of the court, 
though it extend to death itself. 

(iv.) As the queen’s bailiff, it is his business to preserve 
the rights of the queen within his “ bailiwick for so his 
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county is fretjhently called in the writs ; a word introduced 
by the* princes of the Norman ]jne, in imitation of* the > 
French* ^rhose territory was divided into bailiwicks, as that 
of England into counties. He must seize to the queen’s use 
all lands ’devolved to the crown, by attainder or escheat; 
levy all fines and forfeit&res; seize and keep all waifs, 
wrecks, ^strays, and the like, unj^ss they b© granted to some 
subject j and must always collect the queen's renfs within 
the bailiwick, if commanded by process from the exchequer. - 

To execute these various offices, the sheriff has under 
him many inferior officers; a deputy, or under-sheriff, bailiffs, 
and gaolers; who mugt neither buy, sell, nor farm their 
offices, on forfeiture of500?. The under-sheriff (an attorney) 
usually performs alt the duties* of the office, except where 
the personal presence of the sheriff is necessary. 

II. The coroner's is # J.so a very ancient office at the 
common law. He is called coroner, c&ronator , because he 
haq principally* to do with pleas of the crown, or such 
wherein the quegi is more immediately concerned. And in 
this light the lord chief justice of the queen’s bench is the 
principal poroner in the kingdom, and may, if he please, 
exercise the jurisdiction of a coroner in any part of the 
realm. Bug there are also particular coroners for every 
county of England; usually four, but sometimes six, and. 
sometimes fewer. This officer is of equal antiquity with 
the sheriff; and was ordained, together with hinf, to keep 
the peace, when the earls gave up the wardship of the 
county. 

He is still chosen Hby all* the freeholders, in the county 
court; as by the policy of our ancient laws # the, sheriffs, 
and conservators of the peace, and al| other officers were, 
who wore concerned in matters that affected the liberty of 
the people. And it was enacted by the Btatute of "Westm. 
I., that none but lawful and discreet knights should be 
chosen; and there was an instance in the 5 Edw. III., of a 
man being removed from this office, because he was only a 
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merchant. But it seems it is now sufficient if a man has 
land! enough to be made^a knight, that is, to the amount of 
ate a ^ear, whether he be really knighted or‘not. [Cdroners 
mly, by stat. 7 & 8 Vjct. c. 92, be appointed for districts 
within counties, (if the county Bhall have been divided as 
therein provided,) and elected By the freeholders resident 
within Buch district; in be^ough^with a separate court of 
quarter sessions, the coroner ib, by stat. 5 '& 6 Wm. 4, c. 76, 
§§ 62—64, appointed by the town' council: the coroner for 
the county at large, acting in all other boroughs.] 

The coroner is chosen for life; but may be removed, 
by either being made sheriff, or chosen verderor, which are 
offices incompatible with the other; or by the queen’s writ 
de coronatore exonci'ando , for a cause to bfe therein assigned: 
as that he is engaged in other business, is incapacitated 
by years or sickness, has not a sufficient estate in the 
county, or lives in ah inconvenient part in it. And by the 
statute 25 Geo. II. c. 29, extortion, neglect, or misbehaviour, 
are also made causes,, of removal. [Both borough and 
county coroners may, by writing under their hand aud seal, 
appoint deputies , approved by the lord chancel 1 or, to act 
fpr them, in holding inquests, during their illness, or absence 
*irom lawful or reasonable cause.] 

The office aud power of a coroner are also, like those of 
the sheriff, qjther judicial or ministerial: but principally 
judicial. This is, in a great measure, ascertained by statute 
4 Edw. I. de officio coronatoris; and consists, first, in 
inquiring, when any person is slain, or dies suddenly, or in 
prison, concerning the manner of his death. [The court is 
a court of record; there Ihust be at least twelve jurymen; 
and they must be sworn, and charged to inquire how the 
party came by hiB or her death; and to this duty the 
coroner ought to confine their attention, and their verdict.] 
And this must be “ super meum corporis ,” for, if the body 
be not found, the coroner cannot sit [except by virtue of a 
special commission. By statute *6 & 7 Viet. c. 12, that 
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coroner shall*hold the inquest, within whose jurisdiction the 
body shall be lying dead, though the cause of death may 
not hatfe*arisen there. The coroner may also secure hi^ being 
attended by competent medical practitioners, and may 
order a post mortem examination. Twelve of the jurymen 
must concur, in finding an inquisition ; which cannot, more¬ 
over, be quashed for mere tethical defects.] If any be 
found gjiilty, by this inquest,* of murder or other Tiomicide, 
the coroner is to commit them to prison for farther trial, 
and is also to inquire concerning their lands, goods, and 
chattels, which are forfeited thereby. [The coroner had 
also, till the year 1846, to inquire Vhether any * deodand * 
was due to the crown: i. e. what personal chattel was the 
immediate and accfdental causfi of death ; which, in ancient 
times, w|§ held forfeited to the crown, to be applied to 
pious uses, and distributed in alms by the high almoner. 
This gave rise to great subtleties in litigation, which drew 
attention to,the absurdity of the thing itself; whereupon it 
was abolished, in the year above-juentioned‘,« by statute 
9 & 10 Viet. c. 62.] The coroner must also certify the 
whole of fyis inquisition, under his own seal and the seals of 
his jurors, together with the evidence thqreon, to the court 
of queen’s bench, or the next assizes.—Another branch oi? 
his office is to inquire concerning shipwrecks; and certify' 
whether w reck or not, and who is in possession of the goo.ds. 
Concerning treasure-trove, he is also to inquire* who wJte 
the finders, and where it is, and whether any one be sus¬ 
pected of having found and concealed a treasure; “ and that 
may be well per'eeivdfl (says the old statute of Edw. I.), 
where one liveth riotously, hauntiftg taverns, $nd bath done 
so of long time; ” whereupon he might be attached, and 
held to bail, upon this suspicion only. [It has been doubted 
in a recent case, by a grpat,authority,* whether the coroner 
can he properly called a judicial officer, or his court a court 

% 

* Lord Abinger, Jewison v. Dyson, 9 Mee. & W. 585 —6. 
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of record; but it had been previously held expressly by 
JLoreL Tenterden,* that ‘1 the court of the coroner is* a court 
of.recprd, of which the coroner is the judge: ” a&d it was 
ttere decided, moreover, that it is for the coroner alone to 
determine whether he will conduct the inquiry openly or 
privately, so as best to further the ends of justice, which 
may be utterly frustrated premature publicity.] 

The ministerial office of thefeoroner is only as the t sheriff’s 
substitute, in executing process. For when just exception 
can be taken to the sheriff, for suspicion of partiality,—as 
that he is interested in the suit, or of kindred to either 
plaintiff or defendant,—the process must then be awarded to 
the coroner, instead of the sheriff, for execution of the 
queen’s writs. 

111. The next species of subordinate magistrates, whom 
I am to consider, are justices of jthe peace ; the principal 
of whom is the cusloe rotulorum , or keeper of the records of 
the county. The common law has ever hadfa special oare 
and regard «‘for the conservation of the peace; for peace is 
the very end and foundation of civil society. And there¬ 
fore, before the present constitution of justices waa invented, 
there were peculiar officers appointed by the common law, 
.for the maintenance of the public peace. Of these, some 
* had, and still have, this power annexed to other offices 
wljich thej hold; others had it merely by itself, and were 
tlfcnce named custodes, or consa'vatores, pads. Those that 
were so virtute officii, still continue; but the latter sort are 
superseded by the modem justices. 

The queen’s majesty is. by her office and dignity royal, 
the principal ^conservator^ of the peace within all her domi¬ 
nions ; and may give authority to any other to see the 
peace kept, and to punish such as break it; hence it is 
usually called “ the queen’s peace.”** The lord chancellor or 
keeper, the lord treasurer, the lord high steward of England, 

♦ 

* Garnett v. Ferrand , 6 Bam & 0. 625. 
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the lord mireschal, the lord high constable of England 
(when^ny such offices are in* beijig), and all the justices 
of the*epurt of ® queen’s bench, by virtue qf their offices, 
and the master*of the rolls by prescription, are general 
conservators of the peace throughout the whole kingdom, 
and may commit all breakers of it, or bind them in recog- 
nizanedb to keep it; the other jpiges betyag such only in their 
own courts. The coroner also a conservator of the 
peace* within his own county; as is also the sheriff; and 
both may take a recognizance, or security for the peace. 
Constables, tything-men, and the like, are also conservators 
of thfe peace within their own jurisdictions; and may appre¬ 
hend all breakers of the peace, and commit them, until they 
find sureties for tllbir keeping it. 

Those that were, without any office, simply and merely 
conservators of the* peace, either claimed that power by 
prescription ; or were bound to exercisfe it by the tenure of 
■ their lauds ; or, lastly, were chosen by the freeholders, in 
full county coqrt, before the sheriff; the w*it for their 
election directing them to be chosen “ de probioribus etpoten - 
tioribas comilatus sui, in custodes pads'* But early in the 
reign of fclward III. it was ordained in parliament, that 
for the better maintaining and keeping of the peace in every 
county, good men and lawful, who were no maintainers ’ 
of evil, or barrators in the country, should b§ “ assigned " 
to ke£p the peace. And in this manner, and* upon this 
occasion, was the election of the conservators of the peace 
taken from the people, and given to the king; this “ assign¬ 
ment ” being construed to be, by the king’s commission. 
But still they were called only fconservatorsj wardens, or 
keepers of the peace, till the statute^ Edward III. c. 1, 
gave them the power of trying felonies; and then they 
acquired the more honourable appellation of Justices. 

These justices are 'appointed by the queen’s special com¬ 
mission, under the great seal, the form of which was settled 
by all the judges, a. d. 1590. This appoints them all, 
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jointly and severally, to keep the peace, and any two or 
more of them to inquire of, and determine, felonies and 
Misdemeanours; in which number some particular justices, 
oi* onb of them, are directed to be always included, and 
no business to be done without their presence; the 
words of the commission running' thus, “ quorum aliquem 
vestrum A. B. C. i>. Sfc. esse^ volumus; ” whence the 

persons su named are usually dolled “justices of the quorum .” 
And formerly, it was customary to appoint only a' select 
number of justices, eminent for their skill and discretion, 
to be of the quorum; but now, the practice is to advance 
almost all of them to that dignity, ( naming them all over 
again in the quorum clause, except, perhaps only some one 
inconsiderable person, for the sake of‘propriety; and no 
exception is now allowable, for not expressing in the form 
of warrants, &c. that the justice who issued them is of the 
quorum. When any justice intend to act under this com_ 
mission, he sues out a writ of dedimus potesiatem, from the 
clerk of the crown in chancery, empowering certain persons 
therein named to administer the usual oaths* to him; 
which done, he is at liberty to act [but wholly gratuitously; 
wherefore Le is commonly called an “• unpaid justice or 
•magistrate,” in contradistinction to a “ stipendiary ” or 
^ police magistrate.] Touching the number of these magis¬ 
trates, it is in definite, and much greater, from various causes, 
th^n in former times. [By the municipal corporation act 
the mayor and recorder of a borough are, ex officio, justices 
of the peace for such borough, while in such offices; and 
the crown may appoint any number of resident justices 
which it may think fit, as well as a salaried justice, provided 
the town council first vote a salary for such officer.] It is 
enacted by statute fc Geo. II. c. 18, that every justice, 
except as is therein excepted, shall have 1002. per annum, 

* Le. An oath of office of qualification as to estate, and of allegiance, 
supremacy, and abjuration. 
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clear of all deductions; and if lie act without such quali¬ 
fication, he shall forfeit 100?.' [Also it is provided by thp 
act 6 Viet. <*. 73, § 33, that no practising attorney, or 
solicitor, shall be capable of acting as a justice of the peace.] 

As the "office of these justices is conferred by the queen, 
so it subsists only during her pleasure; and is determinable 
1. By 'the demise of the crqprfl: thsft i^ in six months 
after. But if thcf same justice is put in commission by the 
successor, he shall not be obliged to sue out a new dedimus , 
or to swear to his qualification afresh; nor, by reason of 
any new commission to take the oaths more than once in 
the same reign. 2. By express writ under the great seal, 
discharging any particular person from being any longer 
justice. 3. By superseding the commission by writ of 
supersedeas , which suspends the power of all the justices, 
but does not totally* destroy it; seeing it may be revived 
again by another writ, called a procedendo. 4. By a new 
commission, which virtually, though silently, discharges all 
the former justices that are not included therein: for two 
commissions cannot subsist at once. 5. By accession of 
the office of sheriff, which disqualifies during the year of 
shrievalty. Notwithstanding a new title of dignity, the 
justice on whom it is conferred, still continues a justice. 

The power, office, and duty, of a justice of the peace, 
depend on his commission, and on the several statutes 
which *have created objects of his jurisdiction. * His com¬ 
mission, first, empowers him singly to conserve the peace; 
and thereby gives him all the power of the ancient conser¬ 
vators at the common-law, in suppressing riots and affrays, 
iu taking securities for the peace, and in apprehending and 
committing felons and other inferior criminals; these latter 
duties being regulated by certain recent statutes. It also 
empowers any two or more to hear and determine all felo¬ 
nies, and other offefices; which is the ground of their 
criminal jurisdiction at. sessions. And as to the powers 
given to one, two, or more justices, by the several statutes, 
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which from time to time have heaped upon 'them such an 
infiifite variety of business that few care to undertake, and 
Ifeyer^inderst^nd the office; they are such, and o^so great 
importance to the public, that the country is greatly 
obliged to any worthy magistrate, who without any sinister 
views of his own, will engage in 'this troublesome service. 

[“Theunpaij justices Hi^the peace,” said the court of 
Queen’s Bench,* on a late omision, “ arC'a class of persons 
to whom the country is under as great obligation, as this, or 
any other nation is, or ever was, to any members of its 
community.”] And therefore, if a well-meaning justice 
make any undesigned 'slip in his practice, great lenity and 
indulgence are shown to him in the courts of law ; and there 
are many statutes made to protect him <n the upright dis¬ 
charge of his office. [In particular, by statute 11 & 12 Viet, 
c. 44, entitled “ An Act to protect Justices of the Peace from 
vexatious actions, for acts done in the execution of their 
office”—which came into operation on tire 2nd October 
1848,—mapy salutary provisions are enacted for that pur¬ 
pose. A calendar month’s notice of action must be given, 
though the justice act maliciously, and without reasonable 
pnd probable cause: and it is for the judge, not the jury, to 
"^decide -whether notice of action be necessary.f The action 
* must be brought within six calendar months next after the 
act complained of; none such can be brought against a 
jartice, in 0 respect of the exercise of any discretionary power; 
—if he refuse to act in any given case, the court of Queen’s 
Bench may, by rule, founded on an affidavit of the facts, 
order him to act, and then no action will lie against him for 
acting ;-r-he t cannot be sued for an act within his juris¬ 
diction, unless it weye both malicious, and without reason¬ 
able and probable cause—but if it be proved such, he is 
liable to full costs of suit. He is still liable, as before, for 

* Rex t. Borrim, 3 Barn and Aid. 433, quoted in 2 Steph. Comm, 
p. 629. 

+ Kirby v. Simpson, 23 Law J. N. S. Mag. Cob. 165. 
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an act done Without, or in excess of his, jurisdiction, with¬ 
out reference to the character of thp act, as being malicfous, 
and wifcbput reasonable and probable cause: ljut beforjj,such 
an action is brought, the conviction, # or order, under whidh 
the act was done, must have first been quashed by the 
court of Queen’s Bench. $Tor are justices liable to criminal 
proceedings, unless for corrupt* r t£ maiidjpus conduct in the 
exercise of their discretion.] .* ® 

I sl*all next consider some officers of lower rank than 
those which have gone before, and of more confined juris¬ 
diction. * 

IV.’ Fourthly, then,, of the constable. [It is # beyond 
the scope of this work to enter into details concerning this 
ancient class of 1/hmble but Useful functionaries, or dis¬ 
tinguish between the respective duties of high and petty 
constables. Relereitee 'vgith that view, may be made to the 
recent statutes of 5 & 6 Yict. c. 109, rfnd 13 & 14 Yict. c. 
20^ for ihe “ appointment and payment of parish constables/’ 
The appointment* rights and duties^ of special .constables, 
also, depend chiefly on recent statutes, which »eed not be 
here specked. 

[The peace of the kingdom is now preserved, Especially uj. 
towns, by well-organised and efficient bodies of police ; ‘ 
which originated in the metropolis, in the year 1829, under 
the auspices of sir llohert Peel (stat. 10 Gj;eo. 4, c. 44), 
and has been ever since gradually and rapidly ’extending 
throughout the three kingdoms.] 


s 2 
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CHAPTER XXVII. 


THE PEOPLE. 

[1 Bla. Com. 366—376.]' 

The first and most obvious division of the people, is 
into aliens, Said *natubal-bobw subjects. The latter 
are those bom within the dominions of the crown of 
England; that is, within the ligeance, or, as it is generally 
called, the allegiance of the queen: and aliens, such as are 
bom out of it. Allegiance is the tie or ligmnen, which 
binds the cubject to the sovereign, in return for that pro- 
election which he''affords the subject. The thing itself, or 
substantial part of it, is founded in reason, and the nature 
of government; the name and the form are derived to us 
from our Gk/tliic ancestors. Under the fcodal system, every 
owner of lands, as will be briefly shown hereafter, held them 
in subjection to some superior, or lord, from whom, or whose 
ancestors, the tenant or vassal had. received them: and 
there was a mutual trust or confidence subsisting between 
the lord and Vassal, that the lord Bhould protect the vassal 
in the enjoyment of *the territory granted to him, and, on 
the other hand, that in return the vassal should be faithful 
to the lord, and defend him against all his enemies. This 
obligation on the part of the vassal, was called his f delitas or 
fealty s and an oath of fealty was required, by the fcodal 
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law, to be taken by all tenants to their landlord, which is 

couched in almost the same terms as our ancient oath of 
allegiahse; except that in the usual oath of fealty, theprlfas 
frequently a savihg or exception of the faith due to*a 
superior lord by name, under whom the landlord himself 
was perhaps only a ten&nt or vassal. But • when the 
acknowledgment was made tcf *&e abdfdute superior him* 
self, wl^o was vassal to no man, it was no longer called the 
oath of fealty , but the oath of allegiance; and therein the 
tenant swore to bear faith to his sovereign lord, in oppo¬ 
sition to all men, without any saving or exception :* “ contra 
omnes homines, fdelitgtem fecit.” Bu£ with us in England, it 
becoming a settled principle of tenure, that all lands in the 
kingdom are holdefl of the kiifjg as their sovereign and lord 
paramo in it, no oath but that of fealty could ever be taken 
to inferior lords, and 1 h§ oath of allegiance was necessarily 
confined to .the person of the king alone. By an easy 
analogy, the.tehn allegiance was soon brought to signify all 
other engagements wliich are due from subjects to their # 
prince, as well as those duties which were •simply and 
merely territorial. And the oath of allegiance, as ad¬ 
ministered for upwards of six hundred years, Contained $ 
promise “ to be true and faithful to the king and his heirs , * 
and truth and faith to bear, of life and limb, and terrene « 
honour, and not- to know or hear of any ity or damage 
intended him, without defending him thorefroifi.” TJjpon 
which Sir Matthew Hale makes this remark: that it was 
short and plain, not entangled with long or intricate clauses 
or declarations, and j^t is comprehensive of the whole duty 
from the subject to his- sovereign. But at tjie revolution, 
the terms of this oath being thought perhaps to savour too 
much the notion of non-resistance, the present form was 
introduced by the correlation parliament, which is more 
general and indeterminate than the former; the subject 
promising only “ that he will be fajthful and bear true 
allegiance to the king,” without mentioning “ his heirs” 
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or specifying in the least wherein that allegiance 

following is the existing Oath of Allegiance.— 
(Stat. 1 Geo. I. stat. 2, § 13.) 

[“ I, A. B., do sincerely promise and swear, that I will be 
faithful, and bear true allegiance to Her Majesty Queen 
Victoria. So help me GoJh*^ 

[The following is the Oath*of Supremacy. —(Statute 1 
Geo. I. stat. 2, c. 13.) 

[“I, A. B., do swear, that I do from my heart abhor, 
detest, and abjure, as impious and heretical, that damnable 
doctrine and position, that princes excommunicated, or de¬ 
prived by the Pope, or any authority of the see of Borne, 
may be deposed or murtherea by their subjects, or any other 
whatsoever. 

[“And I do declare that no foreign prince, person, 
prelate, state, or potentate, hath, or ought .to have, any 
jurisdiction, power, superiority, pre-eminence, or authority, 
ecclesiastical or spiritual, within this realm. So help me 
God.” 

[The following is the oath of Abjuration, winch it was 
attempted in the session of1856 to modify.—(3 Geo. I. c. 53)* 

[“ I, A. B., do truly and sincerely acknowledge, profess, 
testify, and declare, in my conscience, before God, and the 
wqrid, that oijr sovereign lady queen Victoria is lawful and 
rigLtful queen of this realm, and all other her Majesty’s 
dominions and countries thereunto belonging. 

[“And I do solemnly and sincerely declare, that I do 
believe, in my conscience, that not any of the descendants of 
the person who pretended to be Prince of Wales, during the 
life of the late king Jaimes the second, and since his decease 
pretended to be, and took upon himself the style and title 
of king of England, by the name of James the third, or of 
Scotland by the name of James the eighth, or tt^e style and 
title of king of Greai; Britain, hath any right or title what¬ 
soever to the crown o^this realm, or any other the dominions 




ALLEGIANCE DUE FROM EVERY SUBJECT. 


263 


• • 

thereunto belonging: and I dp renounce, refuse, and abjure, 

any allegiance or obedience to any* of them. 

[“ it id I do sVear that I will bear faith and true allpglSice 
to her majesty queen Victoria, and .her will defend to the 
utmost of my power against all traitorous conspiracies and 
attempts whatsoever, which shall be made against her person, 
crown, or dignity. • * 9 *» 

|_“ A jLd 1 will do my utmost endeavour to disclose and make 
known to her Majesty and her successors, all treasons and 
traitorous conspiracies, which I shall know to be against he£, 
or any of them. 

[“ Ami 1 do laitlfFully promise, to the utmost of my power 
to support, maintain, and defend the succession of the crown 
against the descendants of the said James, and against all 
other persons whatsoever; which succession,by au aet entitled 
* Au Act for the turtl e? limitation of the crown, and better 
securing the rights and liberties of the subject,’ is, and 
stands limited* to the princess Sophia, electress and duchess 


dowager of llanover, and the heirs of her .body, beir^ 
Protestants. • 


j_“ And all these things T do plainly and sincerely acknow¬ 
ledge and swear, according to these eatress words by me 
spoken, and according to the plain common sense ancf 
understanding of the same words, without any equivocation, * 
inentql evasion, or secret reservation whatsoever. And J do 
make this recognition, acknowledgment, abjuration, renunci¬ 
ation, and promise, heartily, willingly, and truly, upon the 
true faith of a Christian. So help me God.”J 

But, besides these express engagements, the law also 
holds that there is an implied, original, and, virtual allegi¬ 
ance, owing from every subject to his sovereign, antecedently 
to any express promise; and although the subject never 
swore auy faith, or allegiance, in form. For as the queen, by 
the very descent of the crown, is fully invested with all the 
rights, and hound to all the duties of sovereignty, before 
her coronation; so the subject is hound to her by an 
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intrinsic allegiance, before the superiuduction of those out- 
ward'bonds of oath, homage, and fealty; which were insti- 
tid§&\£>nly to remind the subject of this, hit> previous duty, 
ancl for the better securing its performance. The formal 
profession therefore, or oath of subjection, is nothing more 
than a declaration in words, of what was before implied in 
law. [“All subjects,” says’'Sir Edward Coke, “are equally 
bounden to their allegiance as 1 if they had taken th« oath: 
because it is written by the finger of the law in their hearts, 
Aid the taking of the corporal oath, is but an outward 
declaration of the same.”] The sanction of an oath, it is 
true, in case of violation of duty, makes ^he guilt still more 
accumulated, by superadding perjury to treason: but it 
does not increase the civil Obligation to loyalty; it only 
strengthens the social tie, by uniting it with that of 
religion. 

AUegianos, both express and implied, is howeVer distin¬ 
guished by the law into two sorts or species, the one natural, 

« e other local; the former being also perpetual, the latter 
mporary. -Natural allegiance is such as is due from all 
men born within the queeu’s dominions, immediately upon 
their birth. Eor ..immediately upon their birth, they are 
Under the queen’s protection; at a time too, when (during 
«±heir infancy) they are incapable of protecting themselves. 
Natural allegiance is, therefore, a debt of gratitude which 
cannot be forfeited, or cancelled,—a tie which cannot be 
severed or altered, by any change of time, place, or circum¬ 
stance, nor by any thing but the united concurrence of the 
legislature. [Thus, on the recognition of the independence of 
the United States of America, it was decided that the natural- 
bom subjects of the English crown, adhering to the United 
States, ceased to be British subjects, and became aliens.] An 
Englishman who removes to France, or to China, owes the 
same allegiance to the queen of England, there, syp at home, 
and twenty years hence as well as now. Eor it is a princi¬ 
ple of universal law, Rat the natural-born subject of one 
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prince cannot by any act of hi* own#—no, not by swesyring 

allegiarifce to another,—put off or discharge bis natural allegi¬ 
ance to the former: for this natural allegiance was intmiejc 
and primitive, and antecedent to the* other; and cannot be 
divested without the concurrent act of that prince to whom 
it was first due. [.Nemo patriam^in qup, natus est, exuere , 
nec ligeantias debitum ejurare , possit.*^ indeed thp natural- 
bom subject of one prince, to'whom he owes allegiance, may 
be entangled, by subjectipg himself absolutely to another: 
but it is his own act that brings him into these straits and 
difficulties, of owing service to two f masters; and it is un¬ 
reasonable that, by such voluntary act of his own, he should 
be able, at pleasure^ to unloose those bands by which he is 
connected to his natural prince. [In certain cases he may 
forfeit his rights as a British subject, by adhering to a foreign 
power, but remains al //ays liable to hjs duties: and if, in 
the course of hi s employment under a foreign power, he violate 
the* laws of his native country, he will be liable to punish¬ 
ment, as soon as he comes within reach of her tribunals.*!] # 
Local allegiance is such as is due from an alien* or stranger 
bom, for*so long-time as he continues withinJ:he queen’s 
dominion and protection; and it ceases,* the instant such , 
stranger transfers himself from this kingdom to another. 
Natural allegiance is therefore perpetual, and local, tempo¬ 
rary oply, and for this reason, evidently founded upon 
the nature of government; that allegiance is a debt aue 
from the subject, upon an implied contract with the prince, 
that so long as the one affords protection, so long the 
other will demean himself faithfully. As, therefore, the 
prince is always under a constant tie to protect hi£ natural- 
horn subjects, at all times and in ail countries, for this 
reason their allegiance due to him is equally universal and 
permanent. But, on ihe other hand, as the prince affords 
his protection to an alien, only during his residence in this 

f 2 £^ph. Comm. S92. 


* Co. Litt. 



266. NATURAL-BOBN SUBJECTS AND ALIENS. 

f • 

realm, the allegiance «of an. alien is confined, in point of 
time, to the duration of Such his residence; and, in point of 
lqpa&y, to tht dominions of the British empire [according 
to the rule universally recognised —Protectio Iraliit subjectio- 
nem, et xuhjectio proleciionem.*~\ 

This allegiance then, l^oth express and implied- is the 
duty of a]l the quefen’s subjects, under the distinctions here 
laid down, of local and temporary, or universal ind per¬ 
petual. Their rights are also distinguished by the same 
criterion^ of time and locality; natural-born subjects having, 
as wc have seen, a great variety of rights, which they 
acquire by being born within the queen’s ligeanec, and can 
never forfeit by any distance of place or time, but only by 
their own misbehaviour. Tfie same is also, in some degree, 
the case of aliens; though their rights are much more cir¬ 
cumscribed, being ^acquired only by residence here, and 
lost whenever they remove. I shall, however, here en¬ 
deavour to chalk out some of the principal lines, whereby 
•they are diStinguislied'from natives. 

An alien born may purchase lands, or other estates; but 
not for his ,own use; for the queen is thereupon entitled to 
^{hcm. If an alien could acquire a permanent property in 
lands, he must owe an allegiance, equally permanent with 
that property, to the queen of England j which would pro¬ 
bably be inconsistent with that which he owes to his own 
natural liege lord; besides, that thereby the nation might 
in time be subject to foreign influence, and feel many other 
inconveniences. [By the recent alien act, an alien friend may 
now hold every species of personal property, “except 
chattels teal/’ as effectually as a natural-born subject, and 
hold lands and houses, for residence, or business, for twenty- 
one years. And indeed almost all the rights and privi¬ 
leges of natural-born subjects, ^may, be now acquired by 
aliens intending to settle in this country, on obtaining the 


' Coke Litt. 129a. 
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certificate, and taking the oath, prescribed by the recent 
alien aet.] • 

WlieR I meiftion these rights of an alian, I mi%fifc" , ,bo 
understood of alien friends only, 05 such whose countries 
are in peace with ours; for alien enemies have no rights, 
no privileges, unless by the queen’s special favour, during 
the time of war. • * • 

Whqp. I say, that an alien is one who is bora out of the 
queen’s dominions, or allegiance, this also must be under¬ 
stood, with some restrictions. The common law, indeed, 

9 

stood absolutely so, with only a very few exceptions; so 
that a particular act of parliament became necessary, after 
the restoration, “for the naturalisation of children of his 
majesty’s English subjects, boAi in foreign countries, during 
the late troubles.” And this maxim of the'law proceeded 
upon a general principle* that every man owes natural alle¬ 
giance where. lie is born, and cannot owe two allegiances, 
or .serve two. masters at once. Yet the children of the king’s 
ambassadors, bom abroad, were always held to be natural-, 
born subjects; for as the father, though in a foreign country, 
owes not* even a local allegiance to the prince to whom he 
is sent; so, with regard to the "son also,, he was held, by* 
kind of postliminium ,* to be born under the king of 
England’s allegiance, represented by liik father, the ambas¬ 
sador. To encourage also foreign commerce, it was enacted 
by statute 25 Edw. III. st. 2, that all children born abroad, 
provided both their parents were, at the time of the birth, 
in allegiance to the king, and the mother had passed the 
seas by her husband’*? consent, might inherit, as if bora in 
England: and accordingly it has been so adjiyjgecbin behalf 
of merchants. Eut, by several more modern statutes these 
restrictions are still farther taken off; so that all children 

• • 

* The Jits Postliminii was a legal fiction of the Roman law, signifying 
a right of return: by which a Roman captive, if he escaped, or was re¬ 
taken from the enemy, was regarded as hav^ag pever been within their 
power, and as consequently never having lost Ids civil rights. 
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bom out of the queen’s ligjeance, whose fathers, or grand¬ 
fathers, by the father's* side, were natural-born subjects, 

! are' deemed to be natural-bom subjects themselves, to 
all intents and purppses; unless their ancestors were 
attainted, or banished beyond seas, for high treason; or 
were, at the birth of such children, in the service of a prince 
at enmity with Great Britain. 

[The children of aliens, bom in England, are, generally 
speaking, natural-bom subjects, and entitled to all the 
privileges of such. And by statute 7 & 8*Yict. c. 66, § 3, 
every child bom abroad, whose mother is a naturul-born 
subject of the united kingdom, is capable of holding any 
real and personal estate.] 

A denizen is an alien bom, but who has obtained ex 
donations regime, letters patent to make him an English 
subject; a high and incommunicable oranch of the royal 
prerogative. A denizen is in a kind of middle state, be¬ 
tween an alien and naturabborn subject, and. partakes* of 
both of them- He m^y take lands by purchase or devise, 
which an alien may not; but cannot take by inheritance; 
for his parent, through whom he must claim, being- an alien, 
had no inheritable blood; and therefore could convey none 
*to the son. And, upon a like defect of hereditary blood, the 
• issue of a denizen, born before denization, cannot inherit to 
him; but hiq, issue bom after, may. And no denizen can 
be of the privy council, or either house of parliament, or 
have any office of trust, civil or military, or be capable of 
any grant of lands, &c., from the crown. [Till the year 
1844, naturalisation could not have oeen effected but by 
act of parliament. In that year, as we have already seen, 
not only were important restrictions removed, in the case of 
parliamentary naturalisation, but naturalisation itself may 
be effected in a far less troublesqpie r and expensive manner 
viz., by obtaining the certificate of a secretary of state. 
By statute 7 & 8 Viet. c. 66, an alien, coming to settle in 
any part of the *uiftted kingdom, may memorialise the 
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secretary of state, for the purpose of obtaining a Certificate 
of naturalisation; which, on Roving the truth of his 
memorial, will be granted to him. By means of tipper- ' 
tificate, on taking the oath specified # in the act, he will 1)0 
invested with all the rights of a natural-born British subject, 
except that of becoming & privy councillor, or member of 
parliament, and also -with such other Exceptions as may be 
specified in the certificate. Any foreign woman, moreover, 
marrieS to a natural-born or naturalised subject, shall be 
taken to be herself naturalised, and have all the rights and 
privileges of a natural-born subject. Aliens may also be 
naturalised in any of the British Colonies, or possessions, 
(10 & 11 Viet. c. 83,) subject to confirmation or disallowance 
by the queen. * • 

[The liberal spirit breathing through this enactment may 
suggest the apliorisifi of Lord Bacon, “ that all states that 
are liberal of. naturalisation towards strangers, are fit for 
empire.”* # * 

[Before quittipg the subject of the people, it may be stated, 
that by statute 13 & 14 Viet. c. 53, a census of the population 
of (lreat # Britain and Ireland, and the adjacent islands, was 
taken, in a far mfire extensive and systematic manner than 
on any former occasion; and, by its means, the interesting 
fact, among many others, was ascertained, that during the 
last fifty years, the population has been ntjprlv Joubled. 
Such an increase, coupled with other causes in operation, 
leads to corresponding changes in the condition of the 
people, and the policy of government.—On the night of the 
31st of March, 1851, "the population of the united kingdom 
is stated by the census to have been nearly 25^000/000 (that 
is 27,S33,501). The area of all tfye islands, great and 
small, constituting the united kingdom, is 122,552 square 
miles; that of England^ 5(^922; Ireland, 32,514 ; Scotland, 
31,324; Wales, 7,398: the islands in the British seas, 
394 square miles.] 

* Essays, m., of Kingdoms and Estates. 
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CHAPTER XXVIII. 

THE UNITED CHURbH OF ENGLAND AND IRELAND. 

[It has been seen,* that by the fifth arti:le of the union be¬ 
tween Great Britain and Ireland, “ the Churches df England 
and Ireland shall he united into one Protestant Episcopal 
Church, to be called The United Church of England 
and Ieeland ; f that the doctrine and worship shall be the 
same; and that the continuance and preservation of the 
United Church, as tlric established church of England 
and Ireland, shall be deemed an essential and fundamental 
jmrt of the union.” Of that church the king or queen 
" df England is, by the laws of England, the head, and 
supreme governor. In a previous chapter, Blackstone 
states fhat to enter into the reasons on which this pre¬ 
rogative i^ founded, is matter rather of divinity, than law; 
and he contents Himself with Btating the king's statutable 
title, under the declaratory act, 26 Hen. VIII. c. 1:—which, 
reciting that “ the king's majesty justly and rightfully, is 
and ought to be, the supreme head of the church of England, 
and so is recognised by the clergy of this realm, in their 
convocations”—enacts that the king “shall be taken, 

* Ante, p r . 80. 

+ The same article declares that “ the church of Scotland shall remain 
the same as is now established by law, and by the acts of union of England 
and Scotland." 
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accepted, and* reputed the only supreme head, in earth, of 
the church of England.” Thfs was repealed by an aet of 
queen Mary, but was not revived by that next mentjo^ed 
(1 Eliz. c. 1), entitled “An Act restoring to the crown t*fce 
ancient jurisdiction over the state, eccfesiastical and spiritual, 
and abolishing all foreign "power repugnant to the same.” 
Every section of this act, is worthy of «lose observation, in 
order to ascertain*what statutes it repeals, suflers^fco remain 
repealed, or revives. The sixteenth section enacts as follows: 
“ That no fore^pa. prince, person, prelate, state, or potentate, 
spiritual or temporal, shall at any time .... use,*fenjoy, or 
exercise, any manner of power, jurisdiction, superiority, 
authority, pre-eminence or privilege, spiritual or ecclesias¬ 
tical, within this rdfolin, or within any other of her majesty’s 
dominion sPor countries that now be, or hereafter shall be; 
but from thenceforth the same shall be clearly abolished 
out of this realm, and all other her highness’s dominions 
for. ever.” • 

[The seventeenth section enacts as^ follows: “ That such 
jurisdictions, privileges, superiorities and preeminences, 
spiritual and ecclesiastical, as by any spiritual or eccle¬ 
siastical power oi* authority, hath heretofore befcn, or may 
lawfullv be, exercised or used for the * visitation of th<5 
ecclesiastical state and persons, and for reformation, order 
and correction of the Same, and of all manner of errors, 
heresidh, schisms, abuses, offences, contempts, »nd enor¬ 
mities, shall for ever, by authority of this present parlia¬ 
ment, he united and annexed to the imperial crown of this 
realm.” * • 

[The nineteenth section prescribes an oath of supremacy, 
the first article of which is “ that the queen’s highness is 
the only supreme governor of this realm, and of all other 
her highness’s dominions and countries, as well in all spiri¬ 
tual or ecclesiastical things or causes, as temporal.” 

[The subject is bound to the recognition of the queen’s 
supremacy, by on oath. The 55th canon of our church 
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describes her as “ supreme governor in this realm, and all 
oth6r her dominions, over all persons, in all causes as well 
e&l^siastical, as temporal.” 

•'[When the queen is thus entitled “ the supreme bead, in 
earth, of the church of England,” nothing is signified in¬ 
consistent with the pure faith of the gospel, or savouring of 
impious presumption. What is meant is, that she is, under 
G-od, the supreme visible governor of the whole realm, of which 
that church is a part; deriving her right directly from the 
adorable founder of that church. 4 He, whc^« head over all 
things td his church ,* exercises over it a two-fold government. 
The one is interior , and purely spiritual, administered by His 
own spirit, through the agency of His appointed ministers; 
the other, exterior , administered in the course of that 
providence which has been placed under His control, for this 
especial purpose, through the hands- of the temporal 
sovereigns of each country in which that church is esta¬ 
blished. In the language of an eminent living divine, 
Christ is tjie one invisible source of inward life to his body, 
the church ; kings exercise an external rule over those 
visible members of it, who live in their times and countries. 
The ecclesiastical headship of kings, therefore, is so far 
** 'from being inconsistent with that of Christ, that it is 
subordinate and ministerial to it.+ This ecclesiastical 
authority of kings, rests not on the vain, arbitrary enact¬ 
ments of 1 mere positive human law, but on the solid 
foundation of reason, scripture and authority. “ Kings 
serve Hod,” says St. Augustine, “ when they order what is 
good, and prohibit what iB bad^ not only in secular matters, 
but in spiritual; and unless they do so, how shall they be 
able to render an Recount hereafter to Almighty God ? 
This, then, is their duty: to maintain the peace of the 
church, -whose spiritual children they are.”$ These were 

* Eph. L 22. 

+ Tlieophilus Anglicanus, by Dr. Wordsworth, p. 228. 

X St. August. Tractat. is Joans. 11. 
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the sentiments, not of tkis great and venerable fatker alone, 
but universally entertained by ckflstians after the empire 
becanfltolurittiua lie who would raise objections po^he 
supreme pow er, Both of right and duty, exercised in ttc 
sense of St Augustine, as above explained, in spiritual 
matters^ by the sovereigns* of England, would find himself 
opposing the principles* of reason on # which all Christian 
monarch rests; lie would be contravening the examples of 
the Old Testament, and the precepts of the new; and he 
\i ould be not only condemning the practice of Constantine, 
Theodosius, and Justinian, and all the great Christian 
emperors and kings, especially those of England: hut im¬ 
pugning the judgment of Chrysostom, St. Basil, St. 
Augustine, audfu. Jerome, tftid all the wisest and most 
pious fathers of the church.* By the expression, “Head 
of the e[lurch,” say s*oc ' yi comparable Hooker, + “ we do but 
testify, that w,c acknowledge kings to haxc supreme govern¬ 
ment, e\ oil qv er all, both persons and causes. If the having 
of supreme power be allowed, why Kthe expressing thereof 
hv the title of 1 Head * condeinm d ?” Thus eafplained, the 

doct riuo mav lie received as sound Christian truth, as it is 
• • • 
undoubted!} cou^titutional law; and cxyry Christian an^. 

loyal subjeet is bound to uphold the queen’s ecclesiastical, 
as firml} as her civil, sup lunacy; as being tlic very' key¬ 
stone of the arch of our political fabric, of a>ur civil and 
religious liberties; incorporated into, and identified withfOur 
xvbole piotestiuit system. The tw r in statute of this, and 
passed at the same time (e. 2), is entitled “An Act for the 
uniformity' of commdh prayer and divine service in the 
church, and the administration of the sacraments.*’ These 
two statutes—the acts of supremacy*and uniformity—are 
the links binding together Cnritcii axd Statl : tlic former 
abrogating all jurisdiction,and legislative power of eccle- 

* See Wordsworth’s Theopk. Augheanus. 

+ Kccli siast. Pol. book viii. c. 4. The whole of this masterly chaptei, 
“ of the Title of Headship,” is worthy of careful Btudy. 

x 
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siastical rulers, except under the authority 01 ' the crown; 
and the latter prohibiting all changes of rites and discipline, 
without the approbation of parliament. The sovereign, by 
virtue of the authority, thus conferred, convenes, prorogues, 
and dissolves all ecclesiastical synods, or convocations. 

[The Convocation, or ecclesiastical synod, in England, 
uulike those of oth&’ kingdoms, does not consist of bishops 
only, but*'"is the miniature of a parliament, wherein the 
archbishop presides with regal state: the upper house of 
bishops, represents the house of lords; the lower house, 
composed of representatives of the several dioceses at large, 
and of each particular chapter therein, resembles the house 
of commons, with its knights of the shire, and boroughs. 
The convocation was formally summoneh'vit-the opening of 
parliament, at the close of which it was prorogued or 
dissolved in the same way. It met once formally, but only 
to adjourn. It has never sate for the despatch of business, 
till very recently, since the year 1717; when its sittings 
were suspended on account of its unseemly and dangerous 
proccedingsy in the case of Dr. Hoadley, bishop of Bangor. 

[The revival of convocation, however, has of late years 
tysen advocated with extreme earnestness, und as strenuously 
c resisted. The reasons in favour of such a course, and 
against it, are numerous and grave, regard being had to the 
true interests of both church and state, the temper alike 
of the.cleigy and laity, and the special circumstances and 
recently developed tendeneiesof the times. 

[Erom this prerogative, of ‘being the head of the church, 
arises the crown’s right of nomination to vacant bishoprics, 
and certain other ecclesiastical preferments, as will be 
presently seen. • 

[In this capacity, also, the sovereign is the dernier 
resort in all ecclesiastical causes : a right restored by 
statute 25 Hen. VIII. c. 19, § 3, 4, which prohibits eccle¬ 
siastical appeals to the pope, and requires them to be 
made to the kipg in chancery. That jurisdiction is now, 
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however, vested in the judicial committee of the privy 
coimcil*(stats. 2 & 3 "Will. IV c. 9^, § 3 ; & 3 & 4 Will? IV. 
c. 4<1, $ 8 ). Thealate case of Gorham v. The Byshop of Exeter 
(15 Q. B. 52), affords a memorable illustration of tile 
operation of this branch of the royal prerogative.] 
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CHAPTEE XXIX. 


UNION BETWEEN CHURCH AND STATE. 

[The idea of a eehoiofst ESTABLisrfftlJr, is that of a 
system of religious instruction, endowed and patronised by 
law, with a preference given to it, by the state, over all 
other systems, and to its teachers over the teachers of all 
other forms of belief. As to the abstract prbpriety of such 
an establishment, opinions may reasonably be expected to 
differ in a free country. Objectors say, firBt, that it is a 
grievance for a man to be compelled to support a form of 
religion of which he conscientiously disapproves: secondly, 
ihat though religious instruction be the motive for support¬ 
ing an establishment, the civil magistrate gains from it 
sepular support, and so subjects its teachers, their doctrines 
andv.sAs.dfoct, to secular influence: thirdly, that the esta¬ 
blishment of one religious class, tends to the restraint of 
freedom in both spirit and thought; to intolerant practices; 
and to obstructing the progress of general improvement. 
Those who admit the serious weight of these objections, 
allege nevertheless on the other hand, that if left to supply 
themselves with religious and moral knowledge and instruc¬ 
tion, the classes most requiring, would be the least apt to 
obtain, either: secondly, if the people are to provide for 
their own pastors, so must they Belect them ; and very 
seriouB evils qfrtend the election of a religious instructor: 
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thirdly, if indolence be imputed to the minister of a £tate 
church^ that is less hurtful than the extreme activity of the 
popular sector/ ^ which will, moreover, opiate as n pve- 
vention to the indolence of state •clergy: lastly, secular 
interference can belong {o a purely voluntary system of 
religion* instruction; there bring ijo political subject, 
which may not bq represented as fully Within the scope of 
their glcred ministry. 

[These are the leading arguments, involving, undoubtedly, 
questions of extreme speculative and practical difficulty, 
for and against a religious establishment, as starou by., a 
person of great eminence who, after dispassionately 
weighing the m, com es to the conclusion that, on the whole 
“ greater misnJHcfs result from having no establishment at 
all; and that the balance is decidedly in favour of such an 
institution.” • • 

[Bishop Wf^burton lays it down as a great preliminary and 
fundamental-article of the alliance between the church and 
the state, “ that ^tlie church shall apply its utmdst influence 
in the service of the state ; and the state shall support and 
protect the churdjthe motive of the state in peeking that 
alliance, having been, to preserve the essence and purity cf 
religion, to improve its usefulness, and apply its influence 
in the best manner, by bestowing additional reverence and 
veneration on the person of the civil magistrate, nmd on the 
laws of the state; and to prevent tile mischiefs wIuclTthe 
church, in its natural independent condition, might occasion 
to civil society.. . 

[This alliance exists, iif fact, and as a fact; and is inter¬ 
woven with the whole tissue of our national institutions. 
It cannot now be separated, without perilling the welfare 
and the very existence of the body politic, and doing irre¬ 
parable injury to both cfouteh and state. It is the duty of 
each, ever and moBt solemnly to remember the true objects 


* Lord Brougham ; Tolit. Philosophy, vol. iii. pp. 129, &c. &c. 
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of that union, and so strengthen its hold upon the intellect 
and the heart of an enlightened people. No Christian 
statesman can fail to regard, as the true aiid lasting object 
of society, the promotion of man’s present and future 
happiness, anddn so doing the glory of his Maker. Our 
rulers should regard the^tate, as religion regards ,an indi¬ 
vidual ; as having temporal, subordinate to eternal interests, 
with corresponding duties, motives, and objects.) “In a 
Christian commonwealth,” says the illustrious Edmund 
Burke, “ the church and the state are one and the same 
thing, being different integral parts of the same whole. 
[Religion is so far from being out of the province, or duty 
of a Christian magistrate, that it is, and^it ought to be, not 
only his care, but the principal thing in in" care ; because 
it is one of the great bonds of human society, and its object 
the supreme good.—the ultimate end and object of man 
himself.” 

[Considerations of this nature purify and elevate man¬ 
kind, and tend toward?: that singleness of purpose and mode¬ 
ration of s'pirit, before which many vexing difficulties melt 
away, especially touching that most sensitive of all rightB, 
Idie rights of conscience: and thereby may be avoided a 
tendency to either latitudinarianism, or intolerance. 

[The last half century has seen the legislature more and 
more anxious and successful, in its efforts to extend the 
useft£lftfi$s of the established church, not only at home, as 
has already been briefly indicated, but abroad, in our 
colonies and elsewhere: while the individual members of 
that church, and those who conscientiously dissent from its 
discipline, and many of its doctrines, are nobly rivalling 
each other in voluntary efforts to diffuse the blessings of 
Christianity throughout the whole earth.] 
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CHAPTER XXX. 

CHURCH OF SCOTLAND. 

[Hatix a fulfil some account of the united church of 
England and Ireland, as by law established, since the union 
of Great Britain anti Inland, it is proper to exhibit an out¬ 
line of the constitution of the church of Scotland: the 
inviolable maintaining of which is, by the statute effecting 
tlie union between England and Scotland, a matter of such 
solemn sworn obligation to the sovereigns of* the United 
Kingdom, on their accession to the throne. 

[The established church of Scotland y* Photestaut and 
Pjtesn vtehtan : that mode of ecclesiastical government* 
having been introduced there from Geneva, by the cele¬ 
brated John Knox. By Presbyterian, from^thc Scripture 
term npca&vTepos, i.e., elder, is mea^. those ChxftAiasa* who 
maintain, that there is no order in the church superior to 
that of Presbyters, or Elders: denying any distinction 
between the words frpetr/3ur«poff, and etna-Kovos, — elder , and 
"bishop. The Presbyterians believe that tl^e authority of 
their ministers iB in no respect inferior to that possessed by 
the ministers of any other church, and is derived from the 
Holy Ghost, by the iigpqpition of the hands of the Pres¬ 
bytery, or assembly of Presbyters. "While opposing the 
Independent, or Congregational scheme of the common 
rights of Christians, by the same arguments as are used by 
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Episcopalians, they affirm that in the Christian church there 
is no r order superior to thqt of Presbyters; that all ministers 
are equal by „their commission; that “ Fresbytei. '* and 
“ Bishop ” arc of identical signification; and that prelacy, 
or Diocesian Episcopacy, with all its powers and prerogatives, 
was gradually ^tablishe^L on the primitive practice of 
making the moderator, or president of the Presbytery, a 
permanent office; until “ by little and little,” as Jerome ex¬ 
presses it, “ the whole pastoral care of the flock devolved 
upon one man.” It is due to the church of Scotland to 
state, that her mode of worship is Bolemn and simple j her 
established faith, agreeable to that of most of the other 
Protestant churches; and that her pastorB arc eminently 
distinguished for their piety and zeal. HfeP ^judicatures are 
composed of both clergy and laity. Every regulation of 
public worship, every act of discipline and of ecclesiastical 
censure, emanates from a certain number of clergymen and 
laymen, acting together with equal authority, and deciding 
every questiqn by a majority of voices. The laymen who 
thus act in the Ecclesiastical courts, are called ( rulers,’ or 
* lay elders; ’ several of whom exist in every parish, being 
pqblicly set apart fpr the purpose, by the minister, by solemn 
°prayer. 

[There are four Ecclesiastical judicatures in the church of 
Scotland. First, the Kirk Session , consisting of the minister, 
and lay elders: former ex officio moderator, but 

with no negative power, nor indeed right to vote, except on 
an equality of voices of the elderB. Secondly, the Presby¬ 
tery , consisting of all the pastorB within a certain district, 
and one ruling elder deputed by his brethren from each 
parish, to represent, \yitk the minister, the session of that 
parish. The powers of the Presbyteries are as large as can 
be entrusted to any ecclesiastical body, in respect of both 
doctrine and discipline—to adjudge heresy, and to excom¬ 
municate. From this body an appeal lies to, Thirdly, the 
Provincial Synod, fifteen in number, usually meeting twice 
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• ... * 
a year, exercising over the Presbyteries within the province, 

a juruMiction similar to that exercised by each Presby¬ 
tery o'^er its several Kirk Sessions. Lastly, the highest 
authority in the church of Scotland is the General Assemihj , 
which consists of a certain number of mimpters and ruling 
ciders, Relegated from each Presbytery, ami commissioners 
from the universities aVid burghs: the commission being 
chosepsannually, six weeks before the meeting of the assem¬ 
bly, and the ruling elders consisting often of the most 
eminent men in Scotland. The assembly meets once a year, 
and # the Queen presides, by her commissioner,—always a 
nobleman, but having no voice in tlieir deliberations. The 
moderator of the ^ssembly is chosen from among the minis¬ 
ters. To thi^assembly, appeals are brought from all the 
other ecclesiastical courts of Scotland; and in questions 
purely religious, itsf decisions are final.—Such is the com¬ 
pact organisation, Parochial, Presbyterial, Provincial, and 
National, of. the established church of Scotland. Its doc¬ 
trines arc according to the “ Westminster Confession,” the 
standard of the national faith, which all ministers*are required 
to subsembe. 

• # 

[By the act of 5 Anne, c. 8, the sovereigns, on accession, 

swear and subscribe a declaration, in the most precise and 
stringent terms that caji be devised, that they will inviolably 
maintain and preserve the recited settlement of the true 
Protestant religion, contained in thp “ confession^P-^fith ” 
with the government, worship, discipline, rights, and privi¬ 
leges of the chtych, as established at the time of the union, 
by the law of Scotland, with the form and purity of worship 
then in use in that church, and its Presbyterian church 
government, and discipline by Kirk# Sessions, Presbyters, 
Provincial Synods, and General Assemblies; which shall con¬ 
tinue unalterable; and 4hat the aforesaid Presbyterian 
government shall be the only government of the church 
within the kingdom of Scotland.] 
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CHAPTER XXXI. 

DISSENTERS, ROMAN CATBOLIC^TEWS. 

[I. Pbotestant Dissentebs. —The free exercise of re¬ 
ligious profession and opinion, has Jbeon enumerated among 
the rights secured to the subjects of this realm, by the laws 
of England—but it was not always so; and a.rcference*to 
the harsh and crushing laws formerly in farce against non¬ 
conformists, L dissenters and others, is oppressive, indeed, to 
those breathing the pure invigorating atmosphere o£ civil and 
religious freedom.* Blackstone says well, that our ancestors 
were mistaken in their plans of compulsion and intolerance. 
The civil magistrate, if men quarrel with the ecclesiastical 
establishmenti, has nothing to do with it, unless their tenets 
and ^Mjfrdhes be such a§ threaten ruin or disturbance to the 
state. He is bound to protect the established church; but 
this point once secured, all persecution for the diversity of 
opinions, however ridiculous or absurd'they may be [deemed], 
is contrary te every principle of sound policy, and civil 
freedom. . * 

[While we enjoy the refreshing sunlight of religious free¬ 
dom, which has dispelled the blonds of intolerance and 
bigotry, let ub, in justice to our ancestors, and in palliation 
of their errors, bear in mind the circumstances in which 
they were placed, and the dangers against which they sought 
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to provide. They conceived Jbhat the only security for the 

menadbd protestant faith, was a compulsory conformity to 
the worship aiM discipline of the established church, which 
they carried out ruthlessly. With#the glorious revolution, 
however, the sun of religious liberty began to dawn, and its 
beams,have at length, melted away the last shadows of 
intolerance and persecution. 4 

[TJe nonconformist of af former day, is the dissenter of 
the present: and we learn from the census of 1851, that 
there arc in England and Wales, no fewer than thirty-six 
different religious sects and communities, every member of 
which is protected by the legislature, in the exercise of his 
belief and worship as anxiously and effectually as those of 
the establish'*'.? church. In the year 184*0 an act, (stat. 9 & 
10 Tict. c. 59) repealing a great number of statutes affecting 
Dissenters, Homan* Catholics, and Je^'s, expressly declared 
“ that^all laws then in force, against the wilfully and mali¬ 
ciously, or-contemptuously, disquieting or disturbing any 
meeting, assembly, or congregation of persons assembled for 
religious worship, permitted or authorised by ally former act 
or acts of parliament; or the disturbing, molesting, or mis¬ 
using any preacher, teacher, or person •officiating at su$h a 
meeting, assembly, or congregation; or any person or per¬ 
sons there assembled; shall apply respectively to all meetings, 
assemblies, or congregations whatsoever, of parsons lawfully 
assembled for religious worship, and the preachei^caufliers, 
or persons officiating at such last mentioned meetings, as¬ 
semblies, or congregations, and the persons there assembled.*’ 
B, a previous act, in*the year 184*4, (stat. 7 & 8 Yict. c. 45) 
dissenting meeting-houses, schools, and oiher •charitable 
foundations are declared entitled to*all the benefits of the 
statutes w hich it recites. The act also contains an excellent 
provision for ascertaining, when rendered necessary, by 
obscure or defective wills, and trust deeds, the particular 
religious doctrines, opinions, and mode of worship required 
to be taught and adopted in such meeting-houses—namely, 
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by the usage of the congregation frequenting it, for twenty- 
five years immediately preceding the institution of legal 
proceedings in respect of such instruments.' 

£ Again, dissenters are now (by stat. 9 Geo. 4, c. 17) 
eligible for any municipal or other office, place, trust, 
or emolument, without being required first to receive 
the sacrament of tne Lord’s supper, according to the 
rites or usage of the church of England: but they must 
first make the following solemn Deolabation —“I do 
solemnly and sincerely, in the presence of God, profess, 
testify and declare, upon the true faith of a Christian, that 
I will never exercise any power, authority, or influence, 

which I may possess, by virtue of the ofl \ce of-, to 

injure or weaken the protestant church, it is by law 
established in England , or to disturb the said church, or 
the bishops and clergy of the said church, in the possession 
of any rights, or privileges to which such church, or the said 
bishops and clergy are, or may be, by law entitled.” 

[The conscientious scruples of dissenters, again, have 
been consulted with regard to tho rite of marriage ; which 
need not be, solemnised by a clergyman, or according to the 
^cqremonies of thee established church, but—subject to the 
provisions of statute 6 & 7 Wm. IY. c. 85,—in any form 
the parties may choose to adopt. Their places of worship, 
moreover, by<a recent act (15 & 16 Yict. c. 36), need be 
no 18Sg,cr p certified to the archbishop, bishop, or quarter 
sessions, but with the registrar-general. 

[Dissenters are now also (stat. 17 & 18 Yict. c. 81, § § 
43, 44), capable of entering the University of Oxford, and 
taking the degree of bachelor in arts, law, medicine, or 
music, without making or subscribing any declaration, or 
taking any oath: which are, however, still necessary to 
qualify such graduate for any office theretofore always held 
by a member of the church of England, and for which such 
degree had theretofore constituted a qualification. Quakers, 
Moravians, or those who have been such, mid separatists, 
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mayalso give evidence on affirmation, instead of oath; and 
by the«common law procedure act,JL854, any person sincerely 
and cCfcseientiously objecting to be sworn> may Tjiakp a 
solemn affirmation in these words, “ J do solemnly, sincerely, 
and truly affirm and declare that the taking of any oath is, 
according to my religious belief, ijnlawful,” then proceeding 
to make a declaration. * * 

[To^liis list of'exemption^ and enfranchisements it may be 
added*, that it has been proposed to discharge dissenters 
from the liability to chufch rates, to the payment of which, 
they allege themselves to entertain conscientious objections : 
but fliis is a question of importance? and difficulty, and now 
under the consideration of the legislature. 

[II. Roman.. Catholics. —Though the great philosopher 
Locke denied the right of the Roman Catholic church to 
toleration by the state^ on account of the nature of its 
principles and pretensions, the solution of this great problem 
inJegisIation'was attempted by the legislature in the year 
1829, by >tat. 1ft Geo. IV. e. 7, entitled “An Actfor the relief 
of his Majesty’s Roman Catholic subjects b^ which they 
were restored to the enjoyment of civil rights,^except that 
of holding ecclesiastical offices, and interfering in matters 
relating to the established church; or of holding or exercising 
the office of Guardian, Justice, or Regent of the United 
Kingdom ; or (otherwise as then by law enabled) of Lord 
Chancellor of England, or Ireland; Lord Licu^^ft of 
Ireland; or High Commissioner to the General Assembly of 
the Church of Scotland. The following is the oath which 
Roman Catholics tike, instead of that of allegiance, 
supremacy, or abjuration, on entering parliament) or being 
appointed to office. The terms of tl^is oath are suggestive 
of the difficulties which the legislature had to encounter. 

[“ I do solemnly projpi^p and swear tliat I will be faithful 
and bear true allegiance to her Majesty Queen Victoria; 
and will defend her, to the utmost of my power, against all 
conspiracies and attempts whatever, which shall be made 
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against her person, crown or dignity; and I will do my 
utmost endeavour to disclose and make known ^o her 
majesty, her heirs and successors, all treason? and traitorous 
conspiracies which may ]?e formed against ht ( .r or them ; and I 
do faithfully promise to maintain, support, and defend, to the 
utmost of my power, the sqccessioii of the crown, which suc¬ 
cession by an act, entitled 1 An Act for the further limitation 
ofthecroicn,and letter securing the rights (tad libertie# r of the 
subject ,’ is and stands limited to the princess Sophia, electress 
of Hanover, and the heirs of her body, being protestants; 
hereby utterly renouncing and abjuring any obedience or 
allegiance unto any other person, claiming or pretending a 
right to the crown of this realm: and I do further declare, that 
it is not an article of my faith,—and I do re'iib *ce, reject, and 
abjure theopinion—that princes excommunicated, or deprived 
by the pope, or any other authority of the see of J Uq?ne, may 
be deposed or murdered by their subjects, or by any person 
whatsoever. And I do declare, that I do not' believe that 
the pope of. Rome, or* any other foreign prince, prelate, 
person, state, or potentate, has, or ought to have, any 
temporal or civil jurisdiction, power, superiority, or pre¬ 
eminence, directly,. or indirectly, within this realm. I do 
* swear that I will defend to the utmost of my power, the 
settlement of property within this realm, as established by 
the Jaws. And I do hereby disclaim, disavow, and soleftmly 
abjurupr-ayintention to subvert the present church establish¬ 
ment, as settled by law within this realm. And I do 
solemnly swear, that I never will exercise any privilege to 
which I am, or may become, entitled, io disturb or weaken 
the protestant,. religion, or protestant government, of the 
United Kingdom; anjj. I do solemnly, in the presence of 
God, profess, testify and declare that I do make this 
declaration, and every part thereof,i^ the plain and ordinary 
Bense of the words of this oath, without any evasion, 
equivocation, or mental reservation whatsoever. So help 
me Gob.*’ 
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[Ho person in holy orders in the church of Home, can be 
rlectecUto serve in the house of commons. Roman Catholics 
may bwi members of lay corporations, but cannot vpte .at, 
or in any manner* join in ecclesiastical appointments in tlie 
gift, patronage or disposal of such corporations; nor hold 
any place or office in the dhurche| of England and Ireland, 
and of Scotland; or the ecclesiastical eiurts, universities, or 
public schools : Dor presenfyto benefices ; nor ''advise the 
crown' in the appointment to offices in the churches of 
England and Ireland, or Scotland: nor are they to assume 
or use the name, style, or title of archbishop, bishop, or dean, 
of any province, bishoprick, or deaifery, nor, by statute 14 
& 15 Viet. e. 00, of any place whatever in the United 
Kingdom. No Ju^cial or manicipal officer, is to attend, 
with the insignia of office, at any place of worship, except tho 
established churches *of England and Ireland, and Scotland. 
Np Roman Catholic ecclesiastic, or member of any of the 
ordcrw, communities, or societies mentioned in the act, 
bound by religious or monastic vow£, is to exercise any of 
the rites or ceremonies of the Roman Catholic’'church, or 
wear the ljabits of his order, save within their usual places of 
worship, or in private bouses; and Jesuit^ and members of 
monastic orders, communities^ or societies of the church of 
Rome, bound by religious and monastic vows, are not to be 
in the kingdom, without the written license of Jhe secretary 
of state, who may at any time revoke such liccju*.c.. No 
Jesuit, or member of any such religious order, community, 
or society shall admit any person to become a regular 
ecclesiastic, or brother* or member, or aid or consent to it, 
or aid or assist in administering any oath, voy, on engage¬ 
ment purporting, or intending to bind Jhe person taking the 
same to tlie rules, ordinance, or ceremonies of such religious 
order, community, or soqptjj, on pain of banishment for life: 
—but these provisioned© not extend to religious orders, com¬ 
munities, or establishments consisting of females bound by- 
religious or monastic vows. Roman Catholics also enjoy 
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the Bame rights, in respect^ of their places of worship. 
Behoofs, and charitable foundations, as protestant disi enters. 
Filially, by the two recent statutes 7 & 8 Viet. c. Iu2, & 9 
& lo Viet. c. 59, were ^repealed a great number of obsolete 
statutes deemed by the Soman Catholics offensive and 
injurious. * 

[III. The Jews, WLso, are entitled to the full and free 
exercise of religious worship, and the observance of $11 their 
ancient and venerable rites and ceremonies. By statute 9 & 
10 Viet. c. 59, their places of worship, schools, and charitable 
foundations, are placed on the same footing as those of 
dissenters. Their marriages are left untouched by the 
legislature. They are by statute 8 & 9 Viet. c. 52, admitted 
to all municipal offices, on making and subscit'edng the follow¬ 
ing declaration. 

[“ I, A. B., being, a person professing the Jewish, religion, 
having conscientious scruples against subscribing the declara¬ 
tion contained in an act passed in the ninth year of.th&'mgn 
of king Geoige IV. entitled * An Act for regaling so much of 
several acts as imposes the necessity of receiving the sacrament 
of the Lord's supper as a qualification for certain offices and 
employments ,’ do solemnly, sincerely and truly declare, that 
I will not exercise any power, oj authority, or influence which 

I may possess, by virtue of the office of-, to injure or 

weaken the protestant church, as it is by law established in 
EnfivmdfnoT to disturb the said church, or the bishops and 
clergy of the said church, in the possession of any rights 
or privileges to which such church, or the said bishops and 
clergy, may be by law entitled.* 4 

[ Jews, iow$ver, are excluded from becoming members of 
the legislature, inasmuch as they refuse to take the oath of 
abjuration, containing the words u upon the true faith of 
a Christian f* which, as we ha\e already seen, it has been 
solemnly decided, form an integral part of the oath, and 

* Miller v, Salomons, 7 Excheq. 475, confirmed in error 8 Excheq. 778. 
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cannot be dispensed with. Frequent applications have been 
recently made to the legislature;, to admit Jews into parlia¬ 
ment, tut in vain. 

_ f ^ 

[Thus stands the law with respect to Dissenters, Homhn 
Catholics, and Jews: who have been recently relieved from 
almost all those disabilities and penalties deemed, by them¬ 
selves, so obnoxious and oppressive; .uch few only of the 
former,jbeing retimed, as tlys legislature deems fitting for 
the security ot our protestant and Christian institutions; 
especially of that mild* and tolerant church, which is 
establishes within these realms, and whose benign influence 
it should bo the object of all' its members to uphold and 
extend, by their conduct and example.] 
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CHAPTER XXXII. 


THE CLERGY. 

« 

[1 Bla. Com., p. 370—395.] 

Tnis venerable body of men, being separate, and set 
apart from the rest of the people, in order to attend the 
more closely to the service of Almighty God, have'there¬ 
fore large privileges allowed them by ou» municipal laws. 
A clergyman cannot be compelled to servo on a jury. 
Neither can he be chosen to any temporal office,, as bailiff, 
seeve, constable, pr the like, in regard of his own continual 
attendance on the sacred functions. During his attendance 
on divine service, eundo, morando , et redeundo , he is privileged 
from arrest ip civil suits. But as the clergy have their privi- 
legesfscmlso they have their disabilities, on account of their 
spiritual avocations. Clergymen, we have seen, arc incapable 
of sitting in the house of commons, [or of being chosen 
counsellors, or aldermen; in boroughs,] and arc not, in 
general, allowed to engage in any manner of trade, nor sell 
any merchandise; wjrich prohibition is consonant to the 
canon law. [They may, however, be schoolmasters, or deal 
with booksellers as to the sale t pjf books; or be managing 
directors, or shareholders, in any benefit, fire, or life insurance 
society; or buy, or sell, in respect of their occupation of 
land, or sell its mineral produce j but they must not do so 
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• I 

in person, or in any market, t or place of public sale (stat. 

1 & 2 Viet. c. 106, § § 28—30.] • 

In ’fche franfc and constitution of ecclesiastical «pol^y, 
there are.divers ranks and degrees: *which I shall consider 
in their respective order. 

An ^rchbishop, or Bishop, is emstituted by election, con¬ 
firmation, consecration, *and enthronis&tion, in the former, 
and installation in the latte*, case. The election is by the 
chapter of his cathedral church, by virtue of a license from 
the crown. Election was, in very early times, .the usual 
mode, of elevation to the episcopal chair, throughout all 
Christendom, and was promiscuously performed by the laity 
as well as the clergy (per clerum et populum) ; till at length 
it becoming tumultuous, the emperors and other sovereigns 
of the respective kingdoms of Europe, took the appoint- 
ment7lw- some degree, into their own j^ands; by reserving 
t o thcm$u3\es the right of confirming these elections, and 
of •'grant in^investiture of the temporalities, which now 
began almost ifhivor,sally to bo annexed to this spiritual 
dignity ; without which confirmation and investiture, the 
elected bishop coyld neither he consecrated, nor^receive any 
secular profits. This right was acknowledged in tlfc 
emperor Charlemagne, a. p. 773, by pope Hadrian I., and 
the council of Later an,, and universally exercised by other 
Christian princes: but the policy of the court of Rome, at the 
same time, began by degrees to exclude the laity Irom any 
Bliare iu these elections, and to confine them wholly to the 
clergy, which at length was completely effected ; the mere 
form of election appearing to the people to bo a thing of 
little consequence, w hile the crown was in possession of an 
absolute negative, which was almost equivalent to a direct 
nomination. But when, by length of time, the custom of 
making elections by th»4lergy, only, was fifty established, 
the popes began to except to the usual method of granting 
these investitures, which was per annul um et baculum ,—by 
the prince’s delivering to the prelate a ring, and pastoral 

u 2 
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staff or crosier: pretending that this was an encroachment 
on the church’s authority, and an attempt, by these s) mbola, 
to ponder a spiritual jurisdiction: and pope* Gregor^ VII., 
towards the close of the eleventh century, published a bull 
of excommunication against all princes who should dare to 
confer investitures, and ah prelates who should veuturc to 
receive them. This was a bold step towards effecting the 
plan, then adopted by the Boman see, of rendering the 
clergy entirely independent of the civil authority : and long 
and eager were the contests occasioned by this papal claim. 
But at length, when the emperor Henry V. agreed to 
rcmove*all suspicion of encroachment on the spiritual cha¬ 
racter, by conferring investitures for the future, per xceptrum, 
and not per annulum et hue alum ; and when the kings of 
England and France consented also to alter the form in 
their kingdoms, and receive only homage from the bishops, 
for their temporalities, instead of investing tli^m by the 
ring and crosier; the court of Borne found* it prffileut 
to suspend, tfor awhile/; its other protonsionJ. 

This coii'cession was obtained from king Henry I. in 
England, by means of that obstinate and arrogant pre¬ 
late, archbishop Anselm; but king John, about a century 
afterwards, in order to obtain the protection of the pope 
against his discontented barons, was also prevailed upon to 
give up, by a charter, to all the monasteries and cathedrals 
in the kingdom, the free right of electing their prelates, 
whether abbots or bishops: reserving only to tLe crown 
the custody of the temporalities during the vacancy: the 
form of granting a licence to elect, ‘VhicK is the original 
of our conye &eslire, on refusal whereof the electors might 
proceed without it; and the right of approbation afterwards, 
which was not to bo denied, without a reasonable and lawful 
cause. This gpant was expressly, ^cognised and confirmed 
in king John’s magna charta , and was again established by 
statute 25 Edw. III. st. 6. 

But by statute 25 Hen. VIII. c. 20, the ancient right of 
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nomination was, in eficct, rostered to the crown ; it being 
enacted that, at every future avoidance of a bishopric, the 
king may send the dean and chapter his usual licence, to 
proceed tp election (or conge d'clire) $ which is alvvuys to be 
accompanied with a letter missive from the king, containing 
the rianje of the person whom l<c would have them elect: 
and if the dean and chnjSler delay theiifclection above twelve 
days, the nomination shall devolve to the king, who may, by 
letters patent, appoint such person as he pleases. .And if 
such dean and chapter do not elect in the manner by this 
aet appointed, or if such archbishop or bishop do refuse to 
confirm, invest, and consecrate such bishop elect, they 
shall incur all the tyoriaHics of a praemunire. [In a recent 
celebrated ease* (a.d. In 18),* the ecclesiastical officers, at 
the time of the confirmation of Dr. Hampden, as bishop 
of IlfnvVml, on the? usual challenge ‘^to all objectors to 
come 1hrw\rd and he heard,” and certain persons tender¬ 
ing* objection^gu the score of unsound religious doctrine, 
refused to rccoitf&thom. On an application for « mandamus 
to the archbishop, to hear the objections, the* court was 
equally divided in # opinion : two of tbe four judges thinking 
it imperative, by statute 2o Hen. YJ11., on the archbislicAp 
to confirm, without taking cognizance of the objections: 
and two, that these objections ought to have been heard. 
Under # tJiese circumstances, no mandamus issued.] 

There are two archbishops for England and Wales—those 
of Canterbury, and York : within the province of tbe former 
are twenty of the twenty-six bishoprics, and within that of the 
latter the remaining six—Chester, Durham, Carlisle, ltipon, 
Manchester, Sodor and Man. The last elected bishop, for 
the time being, is excluded from the house of lords, by stat. 
10 & 11 Viet. e. 108, which provides that tbe number of 
English lords spiritual shall not be inereased^y the creation 
of any new bishopric! He is consequently not summoned, 
till a vacancy occurs.] 

* The Queen v. ArclibUhop of Canterbury, 11 Q.B. 483. 
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An archbishop is the chief of the clergy in a whole pro- 
vine^, and has the inspection of the bishops of that province, 
as well as of the inferior clergy, and may deprive them, on 
notorious cause. He Jjas also his own diocese, wherein he 
exercises episcopal jurisdiction; as in his province he 
exercises archiepiscopal. u As archbishop, he, upon receipt 
of the queen’s writ, Galls the bishops and clergy of his pro¬ 
vince, to meet in convocation: but without the queen’s writ 
he cannot assemble them. To him all appeals are made 
from inferior jurisdictions within his province; and, as an 
appeal lies from the bishops in person, to him in person, so it 
lies also from the consistory courts of each diocese, to his 
archiepiscopal court. During the vacancy of any see in his 
province, he is guardian of the spiritualities thereof, as the 
queen is of the temporalities; and he executes all ecclesias¬ 
tical jurisdiction therein. If an archiepiscopal see Wr&cant, 
the dean and chapter are the spiritual guardians^vver since 
the office of prior of Canterbury was abolished at” the 
reformation. The archbishop is entitled present by lapse 
to all the ecclesiastical livings in the disposal of his diocesan 
bishops, if £ot filled within six months, 
y It is likewise tljc privilege, by custom, of the archbishop 
of Canterbury to crown the kings and queens of this king¬ 
dom. And he hath also by the statute 25 lien. VIII. 
c. 21, the power of granting dispensations in any case, not 
contrary to the Holy Scriptures, and the law of God, where 
the pope used formerly to grant them: which is the foun¬ 
dation of his granting special licences, to marry at any 
place or time, to hold two livings, anti the like; and on this 
also is founded the right he exercises of conferring degrees, 
in prejudice of the tyo universities [which do not, however, 
entitle to all the privileges of university degrees.] 

The power 0d authority of a mqiiop, besides the admin¬ 
istration of certain holy ordinances peculiar to that sacred 
order, consist principally in inspecting the manners of the 
people and clergy, and punishing them in order to reforma- 
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tion,' by ecclesiastical censures. To this purpose be has 
several courts under him, and maj visit at pleasure dvery 
part of his diocese. His chancellor [who, may bp, and 
often is, a laymall] is appointed to hold his courts for hihn, 
and to assist him in matters of ecclesiastical law. [In case 
of a charge of any ecclesiastical ^offence against a clerk in 
holy orders, or if there # exist scandal pv evil report against 
him torching the*same, the bishop, of his own adcord, or on 
the application of any party complaining, may appoint a 
commission to inquire and report whether there be sufficient 
primd facie ground for instituting further proceedings, which 
are then held before him and thred assessors. This is by 
virtue of statute 3 & 4 Yict. c. 8C, commonly called the 
Church Discipline Act.] * 

. [It remains to be observed that, by statute 14 & 15 Yict. 
c. GOj’iUe assumption, unauthorised by law, of the name, 
style, or tV ; le of archbishop, bishop, of dean, of any place 
in -the unitb^ kingdom, is rendered liable to a penalty of 
100Z. for every offence.] It i% also the business of a 
bishop to institute, and to direct induction to, ail ecclesias¬ 
tical livings in his diocese. 

Archbishoprics and bishoprics may beepnie void by death, 
deprivation for any very gross and notorious crime, and also 
by resignation; which, must be made to some superior. 
Therefore a bishop must resign to his metropolitan; but 
the archbishop can resign to none but the queen herself. 

II. A bean and chapter (the latter consisting of 
canons), are the council of the bishop, to assist him with 
their advice in affairs *of religion, and also in the temporal 
concerns of his see. When the rest of tljp clergy were 
settled in the several parishes of each cjiocese, as has formerly 
been mentioned,* these were reserved for the celebration of 
divine service, in the bisjjpp’s own cathedra^ and the chief 
of them, who presided over the rest, obtained the name of 


* Ante, p. 05, et scq. 
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decanus, or dean, being probably at first appointed to super¬ 
intend ten canons or prebendaries. 

All ancient deans were, till lately, elected* by tbe chapter, 
by conge d'eslire from tbe king, and letters missive of re¬ 
commendation : in tbe same manner as bishops. [Now, 
however, by statute 3 jfc 4 "Viet. c. 113, all English 
deaneries are in theu direct patronage of tbe queen, who 
appoints by letters patent; but tbe person must hare been 
six complete years in priest’s orders (except in canonries 
annexed to university offices), he must reside for at least 
eight months, and a canon for three months, in every year.] 

Deaneries and prebends may become void, like a bishopric, 
by death, by deprivation, or by resignation to either the 
queen or the bishop. 

III. An abchdeacon has an ecclesiastical jurisdiction, 
immediately subordinate to the .bishop, throupWli the 
whole of his diocese, or in some particular part it.* lie 
is usually appointed by the bishop himself; a^d has a kind 
of episcopal Authority, originally derived^rom the bishop, 
but now independent and distinct from ltis. He therefore 
“ visits ” the clergy; and has his separate court fa” punish¬ 
ment of offenders„by spiritual censures, and for hearing all 
other causes of ecclesiastical cognizance. 

IV. The bubal deans arc very, ancient* officers of the 
church, who «peem to have been deputies of the bishop, 
planted all round his diocese, the better to inspect the 
conduct of the parochial clergy, to inquire into and report 
dilapidations, and to examine the candidates for confirma¬ 
tion, and armed, in minuter matters, with an inferior 
degree of. judicial and coercive authority. [This class of 
functionaries is now typing restored to activity.] 

V. The next, and indeed the most numerous, order of 
men, in the sy^em of ecclesiastic^.polity, are the pabsons 
and vicabs of churches: in treating of whom I shall first 

* There is, we believe, no instance, remaining of the funner class of 
archdeacons. J. W. S. 
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mart out the distinction between them: next observe the 

method by which one may become^ a parson or vicar; •then 
briefly % toueh upon their rights and duties; and, .lastly, 
show how one rntfy cease to be either. * 

A parson (persona ecelasia), is one that hath full pos¬ 
session of all the rights of a paroojiial church. lie is called 
parson, persona, because*by his person # the church, which is 
an iwgsiblc bod^, is represented; and he is, iif himself, a 
body corporate, in order to protect and defend the rights of 
the church, which he personates, by a perpetual succession. 
He is sometimes called the rector, or govenibr of the 
church: but the appellation of pajftson, is the most legal, 
most beneficial, and most honourable title that a parish 
priest can enjoy; because swell a one, sir Edward Coke 
observes, and he only, is said vicem seu personam ecclesice 
yemift--., A parson hws, during his life, the freehold, in him¬ 
self, of this parsonage house, the glebe,^;he tithes, and other 
dues. 33ut‘^hese are sometimes appropriated; that is to 
say, the benefiu.*,*ia perpetually annexed to some spiritual 
corporation, either sole or aggregate, being the patron of 
the liviijg; the law esteeming such corporations equally 
capable of providing for the service of the church, as aqy 
single private gentleman. This contrivance seems to have ‘ 
sprung from the policy of the monastic orders, who have 
never ibeen deficient in subtle inventions, for £he increase of 
their own power and emoluments. At the first establish¬ 
ment of the parochial clergy, the tithes of the parish were 
distributed in a fourfold division; one for the use of the 
bishop, another for maintaining the fabric of the church, a 
third for the poor, and the fourth to provide fjpr the in¬ 
cumbent. When the sees of the bishops became otherwise 
amply endowed, they were prohibited from demanding their 
usual share of these tithgs, and their divisioq. was into three 
parts only. And helice it was inferred by the monasteries, 
that a small part was sufficient for the officiating prieBt; 
and that the remainder might well he applied to the use of 
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their own fraternities, the endowment of which was con¬ 
strue! to be a work of the most exalted piety, subject to 
the bujthen of, repairing the church, and providing Tor its 
constant supply. And. therefore they begged and bought, 
for masses and obits, and sometimes even for money, all the 
advowsons within their igach, aifd then appropriated the 
benefices to the usep of their own corporation. But in 
order to complete such appropriation effectually, the queen’s 
licence, and consent of the bishop, must first be obtained; 
because both the queen and the bishop may, some time or 
other, have an interest, by lapse, in the presentation to the 
benefice; which can neter happen if it be appropriated to 
the use of a corporation, which never dies ; and also because 
the law reposes a confidence' in them, that they will not 
consent to any thing that shall be to the prejudice of the 
church. The consent of the patron "is also ne^s&'sarily 
implied; because, as'was before observed, the appropriation 
can be originally made to none, but to such sjjjfttual corpo¬ 
ration, as is glso the patron of the church^vne whole being 
indeed nothing else, but an allowance for the patrons to 
retain the tithes and glebe in their own hands r - without 
presenting any cjprk, they themselves undertaking to pro- 
’ vide for the service of the church. When the appropriation 
is thus made, the appropriators and their successors are 
perpetual paeons of the church; and must sue and be 
sued, in all matters concerning the rights of the church, by 
the name of parsons. 

In this maimer, and subject to these conditions, may 
appropriations be made at this day: and thus were most, if 
not all, o£ the ^appropriations at present existing, originally 
made; being annexed to bishoprics, prebends, religious 
houses, nay even to nunneries and certain military orders, 
all of which were spiritual corporations. At the dissolution 
of monasteries, by statutes 27 Hen. VIII. c. 28, and 31 
Hen. VIII. c. 13, the appropriations of the several parson¬ 
ages, which belonged to those respective religious houses, 
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amounting to more than onc-third of all the parishes in 
Englaad, would have been, by the # rules of the eonimotPlaw, 
disapp?opriatedij had not a clause in those.statutes k inter¬ 
vened, to givo tlfem to the king in # as ample a manner*as 
the abbots, &c., formerly held the same, at the time of their 
dissolution. This, though perhaps -scarcely defensible, was 
not without example; *for the Bamc v was done in former 
reigns* when the'alien priories, that is, such as* were filled 
by foreigners only, were dissolved and given to the crown. 
And from these two rootfe, have sprung all the lay appro¬ 
priations of secular parsonages, which we now sec in the 
kingdom : they having been afterwards granted out, from 
time to time, by tljp crown. 

These appropriating corporations, or religious houses, 
were wont to depute one of tlicir own body to perform 
diviite-service, andh administer the sacraments, in those 
parishes o’, which the society was thife the parson. This 
oflieiating n/ituster was in reality no more than a curate, 
deputy, or viceg- -«ent of the apprapriator, ayd therefore 
called vicariiM , or vicar, llis stipend was at thfe discretion 
of the appropriator ; who was, however, bound, of common 
right, to find somebody, qui Mi de tcmporalibus, episcopo 
de spiriluulibus , debeat respondere . Hut this was done in 
so scandalous a manner, and the parishes suffered so much 
by the neglect of the appropriators, that the legislature was 
forced to interpose. And therefore by statute 4 lien. IV. 
c. 12, it is ordained that the vicar shall be perpetual, not 
removable, at the caprice of the monastery j and that he shall 
be canonically instituted and inducted, and be sufficiently 
endowed, at the discretion of the ordinary, for these three 
express purposes, to do divine service^ to inform the people, 
and to keep hospitality. The endowments, in consequence 
of these statutes, have usually been by a portion of the 
glebe, or land, belonging to the parsonage, and a particular 
share of the tithes, which the appropriators found it most 
troublesome to collect, and which are therefore generally 
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colled small tithes; the greater, or predial, tithes being 
still Reserved to their oym use. But one and the' same 
rule was not observed in the endowment <?f all vicarages. 
Hence some are more, liberally, and some more scantily, 
endowed; and hence the tithes of many things, as wood in 
particular, are in some ^parishes rectorial, and in some 
vicarial tithes. 

The distinction therefore between a parson, and vicar, is 
this : the parson has for the most part the whole right to 
all the ecclesiastical dues in his parish: but a vicar has 
generally an appropriator over him, entitled to the best part 
of the profits; to whom he is, in effect, perpetual curate, 
with a standing salary. [In the year 1S36, by stat. G & 7 
"Will. IV. c. 71, followed by various others, a great change 
was effected in the law of tithes: which the legislature 
considered to stand,on a most unsatisfactory footing—to be 
unjust, vexatious, ancL irritating, alike to the tjliie owner, 
and the tithe payer. Tithes ■were then commuted into a 
rent-charge, adjusted te the average pric«r'jf"corn; and this 
commutatidh may be either voluntary, or compulsory, under 
the superintendence, and by the agency of, “ The tithe 
commissioners of England and Wales.”] 

The method of becoming a parson, or vicar, is much the 
same. To both there are four requisites necessary: holy 
orders; presentation ; institution; and induction. By 
common law, a deacon of any age, might he instituted and 
inducted to a parsonage or vicarage: but now, by statute 
13 & 14 Car. II. c. 4, no person is capable of being admitted 
to any benefice, unless he has been first ordained a priext; 
and then he is,-in the language of the law, a clerk in orders. 
[In the church of England, “ Holy Orders ” include arch¬ 
bishops, bishops, priests and deacons. No deacon, except 
by dispensation of the archbishop of Canterbury, can be 
ordained under twenty-three, nor preach under twenty-four 
years of age: nor without first signing the thirty-nine 
articles, and taking the oaths of allegiance and supremacy.] 
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Any clerk may be presented to a parsonage, or vicarage : 
that ia, the patron, to whom the # advowson of the dflireh 
belongS, may offer his clerk to the bishop of •the diocese^ to 
be instituted. Bbt when a clerk is # presented, the bishop 
may refuse him, upon many accounts. As, 1. If the patron 
be excommunicated, and 'remain#in contempt, forty days. 
Or, 2. Jf the clerk bo ifnfil: which igifitness is of several 
kinds.* First, with regard to his persou; as if lie be an 
outlaw, an excommunicate, an alien, under age, or the like. 
Next with regard to his‘faith or morals; as for any par¬ 
ticular heresy, or vice that is malum in se. Or, lastly, the 
clerk may be unfit to discharge the pastoral office for want 
of learning. In any of these cases, the bishop may refuse 
the clerk. • 

If the bishop have no objections, but admit the patron’s 
presentation, the clerk so admitted is ii£xt to bo instituted 
by him ; which is a kind of investifurc of the spiritual 
part of the benefice : for by institution, the care of the souls 
of the parish *b. spmmitted to the# charge of the clerk. 
When the ordinary is also the patron, and Confers the 
living, the presentation and institution are oqp and the 
same act, and are called a collation to at benefice. Upon 
institution, also, the clerk may enter on the parsonage-house 
and glebe, and take the, tithes ; but he cannot grant or let 
them, or bring an action for them, till induction. 

Induction is performed by a mandate from the bishop to 
the archdeacon, who usually issues out a precept to other 
clergymen to perforin it for him. It is done by giving the 
clerk corporal possession of the church, as by holding the 
ring of the door, tolling a bell, or the like : jjnd is a form 
required by law, with intent to give al| the parishioners due 
notice, and sufficient certainty of their new minister, to 
whom their tithes are to be paid. This, therefore, is the 
investiture of the temporal part of the benefice, as institu¬ 
tion is of the spiritual. And when a clerk is thus presented, 
instituted, and inducted into a rectory, he is then, and not 



302 


MODERN LAWS AGAINST PLURALITIES. 


before, in full and complete possession, and is called in law 
persbna impersonata , or parson imparsonee. [On the sup¬ 
position of tbndaw, that every parochial minister is resident, 
it styles him an incumbent. Owing to the serious evils 
occasioned by non-residence, the legislature, in the year 
1838, interfered to remedy them,' by the important statute 
1 & 2 Viet. c. 106 (amended by statute 13 & 14 Viet. c. 
98), entitled “ an act to abridge the holding of benefices in 
plurality, and to make better provision for the residence of 
the clergy,” and also for making further provisions, respect¬ 
ing the appointment and support of stipendiary curates in 
England. To this reference may be made, as to a sort of 
code, on that head of law, so interesting and important to 
the clergy.] 

We have seen, that there is but one way whereby one may 
become a parson or,.vicar: there are many ways Jay* which 
one may cease to bo so. 1. By death. 2. By^pEssiON, in 
taking another benefice. Tor by [the two statutes above 
cited, it is enacted, subject to specific A»« 0 iiditions, that no 
spiritual pferson shall hold together any two benefices, and 
that on eyery admission to a new benefice, or preferment, 
contrary to those acts, every benefice previously held, shall bo 
ipso facto void. In certain cases, however, guided by popu¬ 
lation, and yearly value, these prohibitions may be dis¬ 
pensed with cby the archbishop, on recommendation of the 
bishop of the diocese.] 3. By consecration ; for, when a 
clerk is promoted to a bishopric, all his other preferments 
are void, the instant that he is consecrated. There was, 
however, till recently, a method, by the favour of the 
crown, of holding such living in commendam , till a pro¬ 
per parson was provided for it; [but this practice was 
abolished in 1836, by statute 6 & 7 Will. IV. c. 77 § 18.] 
4. By resignation. But this is of no avail, till accepted 
by the ordinary; into whose hands the resignation must 
be made. 6. By deprivation ; either, first, by sentence de¬ 
claratory in the ecclesiastical court, for fit and sufficient 
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* • 

causes allowed by the common law; such as attainder of 

treason or felony, or conviction of other infamous crinTe, in 
the queen’s courts; for heresy, infidelity, gr« t ss immorality, 
and the ]ikc: or* secondly, in pursuance of divers penal 
statutes, which declare the benefice void, for some nonfea¬ 
sance of neglect, or else somo malfeasance or crime, as, for 
simony. * • 

VI.® A curate* is the lowest degree in the church; being 
in the same state that a vicar was formerly,—an officiating 
temporary minister, instead of the proper incumbent. 
Though there are what are called perpetual curacies, 
where all the tithes are appropriated, and no vicarage 
endowed, (being for some particular reasons exempted 
from the statute of Hen. IY.) but instead thereof, such 
perpetual curate is appointed by the appropriator, [and 
requires ueithor presentqjtion, institution, nor induction A 
perpetual curate cannot, however, officiate till after he shall 
have obtained the bishop’s license, as is the case, indeed, 
with all curatcsi ••As already intimated, a recent statute 
(1 & 2 Viet. c. 10G) has made particular and very satisfactory 
provisions, for the appointment and payment of qnrates.] 

Thus much of the clerg}', properly so called. There afle 
also certain inferior ecclesia stical officers, of whom the com¬ 
mon law takes notice; and that principally, to assist the 
ecclesiastical jurisdiction, where it is deficient in powers. 
On these officers I shall make a few' cursory remarks. 

VII. Cm;uen wardens, who are always laymen, are the 
guardians or keepers of the church, and representatives of 
the body of the parish. They are appointed sometimes by 
the minister, sometimes by the parish, nuvestfy assem¬ 
blies, and sometimes by both together*as custom may direct. 
[In the absence of Buch custom, they are to be chosen by 
the parson and parishioners jointly, if they can agree, and if 
not, each is to choose one. They are usually two, chosen 
yearly in Easter week, and obliged to serve; and sworn to 
the faithful discharge of their duty.] They are taken, in 
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favour of the church, to be for some purposes, a kind of 
corpbration, at the common law : that is, they arc enabled 
by that name^to have a property in goods aaid chattels, and 
to bring actions for tjiein, for the use imd profit of the 
parish. Their office also is to repair the church, and make 
rates for that purpose, recoverable (except where the amount 
is such, thtf validity of the rate being undisputed, as may 
be adjudicated upon by justices) in the ecclesiastical t /jourt; 
[but the law of church-rates stands at present on an unsatis¬ 
factory footing, and has repeatedly occupied the attention of 
the legislature, owing to the determined opposition to it, 
manifested by Dissenters. Churchwardens were formerly 
also joined with the overseers, in the care and maintenance 
of the poor; and still retain uhose functions, so far as they 
are not exercised by boards of guardians.] They are 
empowered to keep all persons orderly while in, church; 
to which end it Inis been held that a churchwarden may 
justify the pulling off a man’s hat, [irreverently.worn there,]* 
or the removal of ttna offender from the church.+ There 
arc also a multitude of other petty parochial powers, 
commit (ec^to their charge by divers acts of parliament. 

* VIII. Parish .clerks and sextons J are also regarded 
by the common law, as persons who have freeholds in their 
offices j § [hut the former may, by statute 7 & 8 Viet. c. 59, 
be *8usj}gndediby the archdeacon, for misconduct or neglect.] 
The parish clerk was formerly very frequently in holy 
orders, and some are so to this day. He is generally 

* Steph. Comm. 40. 

+ Burton v. Henson, 10 M. & W. 105. Worthy. Terrinytonand others , 
13 M. & Wi 781.,. 

J From “ segsim” “ segerstain" —the keeper of the things belonging to 
divine worship. Note—a‘'woman may be sexton, Ollive v. Ingram, 2 
Strange, 1114. 

§ The commentator meant by this, onjy that the ecclesiastical court 
cannot deprive them : for it is thought that the incumbent may remove the 
clerk, for sufficient cause. “He certainly,” said lord Mansfield, “holds liis 
office quamdiu se bene gesserii .” It. v. Warren, Cowp. 371. [J.W.S.J 
And see Ex 'parte Enkett, 3 Howl. P. C. 327. 
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appointed by tbo incumbent, fyut by custom may be chosen 
by the inhabitants. [The sexton, is chosen by the feetor 
unless, by usagfc, the parishioners have thought; but^his 
salary, -which depends on custom, ,is paid by the church¬ 
wardens. 

[Thqre is also, generally attaehwd to the church, a Beadle, 
chosen by the vestry, principally to aattend upHn them in 
vestr^meetings. ] 
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CHAPTER XXXIII. 

NOBILITY, RANK, AND PRECEDENCE. 

[1 Bla. Com. ,• 396—407.] 

The civil state consists of the nobility, and the commonalty. 
The nobility, the peerage of Great Britain, or lords 
temporal—as forming, together with the bishops, one of 
the supreme branches of the legislature-—we are here to 
consider according to their several degrees, or titles of 
honour. 

All degrles of nobility and honour, are derived from the 
queen, as their fountain; * and she may institute what new 
titles she pleases. Hence it is, that all degrees of nobility 
are not of equal antiquity. Those now in use are, dukes, 
marquesses, earls, viscounts, and barons.f 

I. A duke, though with us, in respect of his title of 
nobility, inferior in point of antiquity to many others, yet is 
superior to all of them, in rankhis being the first title of 
dignity, after the royal family. Among the Baxoiis, the 
Latin name of dukes, duces, is very frequent, and signified, 
as among the Romans; the commanders or leaders of their 
armies, whom in their own language they called < Defie < co3<l; 

* 4 Inst. 363. 

+ For the original of these titles on the continent of Europe, and their 
subsequent introduction into this island, see Mr. Sclden’s Titles of 
Honour. 
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antf in the laws of Henry I., as translated by Lambard, 
we flhd them called heretochii * But after the Norman 
conquest, whi#h changed the military polity of the mation, 
the kings themselves continuing ftnynany generations dukes 
of Normandy, they would not honour any subjects with the 
title of duke, till the time of Edward III.; who claiming to 
be king of France, add thereby losing the dhcal in the 
royal •dignity, in the eleventh year of his reign, created his 
son, Edward the Black Prince, duke of Cornwall; and 
many, of the royal famify especially, were afterwards raised 
to the like honour. However, in the reign of queen 
Elizabeth, a.d. 1572, the whole order became utterly ex¬ 
tinct ; but it was ^revived, about fifty years afterwards, by 
her successor, who was remarkably prodigal of honours, in 
the person of George Villiors, duke of Buckingham. 

2. % A marquess, •marghio, is the next degree of nobility. 
His ollice formerly was, (for dignity *and duty were never 
separated by.our ancestors,) to guard the frontiers and limits 
of the kingdom,—which were ealled*The Marches, from the 
Teutonic word marche , a limit; such as, in particular, were 
the marches of Wales and Scotland, while each continued 
to be on enemy’s country. The persons *vho had command 
there, were called “ lords marchers,” or “ marquesses,” whose 
authority in Wales, was abolished by statute 27 Hen. VIII. 
c. 27 ^ though the title had long before beejv made a mere 
ensign of honour; Robert Vere, carl of Oxford, being created 
marquess of Dublin, by Richard II., in the eighth year of his 
reign. 

3. An earl is a title of nobility so ancient, that its original 
cannot clearly be traced out. Thus much aeeins tolerably 
certain : that among the Saxons they are called ealdormen , 
quasi eldermen, signifying the same as senior, or senator, 
among the Romans; and also ghiremen , because they had, 
each of them, the civil government of a several division, or 
shire. On the irruption of the Danes, they changed the 
name to eorles , which, according to Camden, signified the 

x 2 
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same in their language v In Eatin they are called comites, 
(a title first used in the. Empire) from being the king’s 
attendants; l< asocietate nomen mmpsermit , wges enim tales 
sibi ass octant.” After the Norman conquest, they were for 
some time called counts , or countees, from the French; but 
they did not long retain thiit name themselves, though their 
shires are from thenc\ called counties, to this day. The 
name of earls, or comites, is now become a mere title,* they 
having nothing to do with the government of the county ; 
which, as has been more than once observed, is devolved on 
the sheriff, the earl’s deputy, or mce-comes. In writs and com¬ 
missions, and other formal instruments, the queen, when she 
mentions any peer of the degree of an earl, usually styles 
him “ trusty and well-beloved 'cousin: ” an appellation as 
ancient as the reign of Henry IV.; who being by either his 
wife, his mother, or his sisters, actually related or allied to 
every earl then in t'he kingdom, artfully and constantly 
acknowledged that connection, in all his letters and other 
public acts; from whence the usage has descended to his 
successors, though the reason has long ago failed. 

4. Tha name of yiscount, or vice-comes f was afterwards 
m&de UBe of as air arbitrary title of honour, without any 
shadow of office pertaining to it, by Henry VI., when 
in the eighteenth year of his reign, he created John Beaumont 
a peer, by the 1 name of viscount Beaumont, which w.as the 
first instance of the kind. 

5. A baron’s is the most general and universal title of 
nobility; for, originally, every one of the peers of superior 
rank had also a barony annexed to his other titles. But it 
has sometimes'happened, that when an ancient baron has 
been raised to a new degree of peerage, in the course of a 
few generations the two titles have descended differently, 
one perhaps to the male descendants, the other to the heirs 
general, whereby the earldom or other superior title has 
subsisted without a barony; and there are also modern 
instances,^ here earls and viscounts have been created with- 
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out annexing a barony to their qfhcr honours: so that now 
the ftde docs not hold universally, that all peers are Carons. 
The origin and antiquity of baronies, have accasionod jjjreat 
inquiries among our English antiquaries. The most pro¬ 
bable opinion seems to be, that they were the same with our 
present lords of manors; to whi«h the name of court baron, 
which is the lord’s eoilH, and incident to every manor, gives^ 
sonu# countenance. It may he collected from*King John’s 
mttgna charta, that originally all lords of manors, or barons 
that held of the king # in cnpite, had seats in the gre\t 
council, or parliament; till, about the reign of that prince, 
the con (lux of them became so large and troublesome, that 
the king was obliged to divide them, and summon in person 
only the greater barons, leafing the small ones to be sum¬ 
moned by the sheriff, and, as it is said, to sit, by representa¬ 
tion, in another housewhich gave rise to the separation of 
1 he two houses of parliament. Ry (legrees the title came 
to be confined to the greater barons, or lords of parliament 
only; and there *'iero no other barons among the peerage, 
but such as were summoned by writ, in respect df the tenure 
of their lands or baronies, till Richard II. firsjt jnade it a 
mere title of honour, by conferring it on divers persons by 
his letters patent. 

Having made this .short inquiry into the original of our 
scveryl degrees of nobility, I shall next consider the manner 
in which they may be created.—The right of peerage seems 
to have been originally territorial; that is, annexed to lands, 
honours, castles, manors, and the like, the proprietors and 
possessors of which were, in right of those estates, allowed 
to he peers of the realm, and were summoned to*parliament 
to do suit and service to their sovereign: and when the land 
was alienated, the dignity passed with it, os appendant. 
Thus the bishops still sit in the house of lords, in right of 
succession to certain ancient baronies annexed, or supposed 
to be annexed, to their episcopal lauds; and thus, in 11 
Hen. VI., the possession of the castle of Arundel was 
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adjudged to confer an earj^om, by tenures, on its possessor. 
But afterwards, when alienations grew to be frequent, the 
dignity iof peerage was confined to the li^cagw of the party 
ennobled, and instead of^territorial became personal. Actual 
proof of a tenure by barony, became no longer necessary to 
constitute a lord of parliament; but the record of the writ 
of summons, to him or his ancestors, was admitted as a 
sufficient evidence of the tenure. 11 

Peers are now created by either writ, or patent; for 
those who claim by prescription, must suppose either a writ 
or patent made to their ancestors, though by length of time 
it is lost. The creation by writ, or the queen’s letter, is a 
summons to attend the house of peers,„by the style and 
title of that barony which the queen is pleased to confer ; 
that by patent, iB a royal grant to a subject, of any dignity 
and degree of peerrge. The creation by writ is the more 
ancient way; but a man i-s not ennobled thereby, uulesB he 
actually take hiB seat in the house of lords; and some are of 
opinion that there must «be at least two ^rrits of summons, 
and a sitting in two distinct parliaments, to evidence an 
hereditary barony: and therefore the most usual, because 
the surest, way, is* to grant the dignity by patent, which 
*' enures to a man and his heirs according to the limitations 
thereof, though he never himself make use of it. Yet it 
is frequent to uall up the eldest son of a peer to the house 
of lords, by writ of summons, in the name of his father’s 
barony; because in that case there is no danger of his 
children’s losing the nobility, in case he never take his 
seat; for they will succeed to their grandfather. Creation 
by writ has'also^one advantage over that by patent; for a 
person created by writ, bolds the dignity to him and his heirs, 
without any words to that purport in the writ; but in letters 
patent there must be words to direct the inheritance, else 
the dignity enures to the grantee only for life. Por a man 
or woman may be created noble for their own lives, and the 
dignity not descend to their heirs at all, or descend only to 
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scute particular heirs: as, where a peerage is limited to a 
man, and the heirs male of his*body, by Elizabeth his present 
lady, hnd not Ip such heirs by any former ,or futurje wife. 
[It may also be limited to collateral heirs—as, “ to a man 
and his heirs male.” In the descent of dignities among 
males, the right of primogeniture prevails, but not among 
females.] • 

us next take a view pf a few of the principal incidents 
attending the nobility, exclusive of their capacity as members 
of parliament, and as hereditary counsellors of the crown; 
both of which we have before considered. And first we 
must observe, that in criminal caSes, a nobleman shall be 
tried by his pecijj, in the court of the lord high steward. 
The great are always obnoxious to popular envy; were they 
to be judged by the people, they might be in danger from 
th^prejudice of their judges, and would*moreover be deprived 
of the privilege of the meanest subjrtjts, that of being tried 
by their equals, which is secured, indeed, to all the realm, by 
rnagna charta, c. 2*1.. It is said that this does,not extend to 
bishops, who, though they are lords of parliament, and sit 
there by virtue of their baronies, which they hold jure ecclesia , 
yet are not ennobled in blood, and consequently not peers 
with the nobility. By statute 20 Hen. VI. c. 9, peeresses, 
in either their own rigjit, or by marriage, shall be tried before 
the same judicature as other peers of the realm. If a woman, 
noble in her own right, marry a commoner, she still 
remains noble, and shall be tried by her peers: but if 
she be noble only by marriage, then by a second 
marriage with a commoner, she loses her dignity; for 
as by marriage it is gained, by marriagp it is also lost. 
Yet if a duchess dowager marry g. baron, she continues 
a duchess still; for all the nobility are pares , and therefore 
it is no degradation. A peer, or peeress, either in her 
own right, or by marriage, cannot be arrested or outlawed 
in civil cases; and they have also many peculiar privileges 
annexed to their peerage, in the course of judicial proceed- 
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ings. A peer, sitting in judgment, gives not his verdict upon 
oath, fake an ordinary juryman, but upon his honour.: * he 
answer^ also to,hills in chancery upon his honour, arid not 
updh his oath; but when examined as a witness in either 
civil or criminal cases, he must be sworn: for the respect 
which the law shews to the,honour of a peer, does not extend 
so far as to overturn ^ settled maxim, that in judicio , non 
creditor nisi' juratis. [Lest any doubt should exist qu the 
subject, in the year 1841 was passed statute 4 & 5 Yict. c. 22, 
abolishing the unjust privilege of benefit of clergy, in the 
case of a peer of the realm convicted of felony; and enacting 
“ that every lord of parliament shall plead to any indictment 
for felony, and on conviction, be liable to^ the same punish¬ 
ment, as any of her majesty’s* subjects would bo on such 
conviction.”] 

A peer cannot los^. his nobility, but by, death or attainder; 
though there was an 'Instance in the reign of Edward IV., 
of the degradation of George Nevile duke pf Bedford, 
by act of parliament, jon account of Jhia poverty, which 
rendered him unable to support his dignity. But this is a 
singular instance; which serves at the same time, by having 
happened, to shew jbhe power of parliament, by which alone 
‘ it can be effected. 

The commonalty, like the nobility, are divided into 
several degree^ and, as the lords, though different in rank, 
yet all of them are peers in respect of their nobility, so the 
commoners, though some are greatly superior to others, 
yet all are in law peeks ( pares ) in respect of their want of 
nobility. 

Now, therefore, the first personal dignity, after the 
nobility, is a knight of the order of St. Geobge, or of the 

* In the earl of Cardigan's case, in the year 1841, the duke of Cleveland 
said, emphatically, in giving his verdict* Not gailty, legally , upon my 
honour.” The reader who wishes to see how the trial of a peer is con¬ 
ducted may refer to the account of that interesting trial, in Warren’s 
‘ ‘ Miscellanies, Critical and Juridical,” vol. II. p. 292. 
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garter, first instituted by Edward III., a.p. 1344. Next 
(but iiftt till after certain official dignities, as privy coifncil- 
Jors, and the judges,) follows a knight banneliet.) who 
indeed, by statute^ 5 Rie. II. st. 2. c. 4, and 14 Ric. II. c. ll, 
is ranked next after barons; and his precedence before the 
younger sons of viscounts, was confirmed to him by order of 
king James I., in the tenth year of his^reign. But in order 
to entitle himselfto this rank, he must have beorf created by 
the king in person, in the field, under the royal banners, in 
time of open war. Else lie ranks after baronets ; who are 
the next in order; which title is a dignity of inheritance, 
created by letters patent, and usually descendible to the 
issue male. It w^s first instituted by king James I., 
A.i). 3011, in order to raise* a competent sum for the 
reduction of the province of Ulster, in Ireland; for which 
reasoli all baronets Imivc the arms of Ulster * superadded to 
their family coat. Next follow kn hunts of the bath ; an 
order instituted by king Henry IV., revived by king Georgo 
I. [and enlarged in t]ie years 1815 aud 1847,—jn the latter 
instance, for the purpose* of conferring distinctions on 
desen inj>persons in the civil service of the crowp.J They 
are so called, from the ceremony of bathing, the night before 
their creation. The last of these inferior nobility, are 
knights bachelors : the most ancient, though the low¬ 
est order of knighthood amongst us ; for .we have .an 
instance of king Alfred’s conferring this order on his son 
Athclstau. The custom of the ancient Germans, was to give 
their young men a shield and a lance, in the great council: 
this was equivalent to the toga virilis of the Homans; before 
this, they wore not permitted to bear nyns, but were 
accounted as a part of the father’s household; after it, as 
part of the community. Hence some derive the usage of 

knighting, which has prevailed all over the western world, 

• 

* i.e. A hand gules, or a bloody hand, in a field argent. On the 
occasion in question, a hundred gentlemen advanced each a thousand 
pounds, in return for which the title was conferred. 
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since its reduction by colonies from those northern heroes. 
Knights ore called in Latin, equites aurati: aurati , from 
the gilt spurs .they wore; and equites, because they always 
Berved on horseback: for it is observable, that almost all 
nations call their knights by some appellation derived from 
a horse. They are alsG called in our law milites, because 
they formed a part t of the royal krmy, in virtue of their 
feudal tenures; one condition of which was, that evfiry one 
who held a knight’s fee immediately under the crown, 
which in Edward II.’s time ° amounted to 20/. per 
annum, was obliged to be knighted, and attend the king in 
his wars, or be fined foi' his non-compliance. The exertion of 
this prerogative, as an expedient to raisp money in the reign 
of Charles I., gave great cffcnce, though vsarranted by 
law, and the recent example of queen Elizabeth ; but 
it was by the statute 16 Car. I. c. 16* abolished; and this 
kind of knighthood has,-since that time, fallen into complete 
disregard. 

These, sir Edward Coke says, are all the names of dignity 
in this kingdom, esquires and gentlemen being only 
names of ^worship. But before these last, the heralds rank 
all colonels, serjeants at law, and doctors in the three learned 
professions. 

Esquires and gentlemen are .confounded together by 
sir Edward dCoke; who observes, that every esqqire is a 
gentleman, and a gentleman is defined to be one qui anna 
gerit, who bears coat armour, the grant of which adds 
gentility to a man's family; in like manner as civil nobility, 
among the Homans, was founded in the jus imaginum, or 
having tke inyige of one ancestor at least, who had borne 
some curule office. , It is indeed a matter somewhat un¬ 
settled, what constitutes the distinction, or who is a real 
esquire; for it is not an estate, however large, that confers 
this rank upon its owner. Camden", who was himself a 
herald, distinguishes them the most accurately; and he 
reckons up four sortB of them. 1. The eldest sons of 
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knights, and their eldest sonB in perpetual succession. 
2. The*eldest sons of younger sons of peers, and ttieir 
eldest sons in like perpetual succession; both-which species 
of esquires sir lle'nry Spelman entitles armigeri natalitii. 
8. Esquires created by the queen’s letters patent, or other 
investiture; and their eldest sona 4. Esquires by virtue 
of their offices; as justices of the ppace, and others who 
bear a^y office of trust under the crown, and *are named 
esquires, in their commission or appointment. To these 
may bo added, [it would *Secm, barristers at law: ^ who are 
stated' to have been called ‘ esquires ’ in the acts for poll- 
money; and it has been expressly clecided, that in legal 
proceedings they insist be styled, esquires,*] the esquires 
of knights of the bath, each* of whom constitutes three 
at his installation; and all foreign, nay, Irish peers; for 
not duly these, bub tliq eldest sons of peers of Great 
Britain, though frequently titular lords, arc only esquires 
in the law, and must be so named in all legal proceedings. 
As for gentlemen, ^ys sir Thomns«Smith, they be made 
good cheap in this kingdom: for whosoever studieth the 
laws of the realm^; who studieth in the universities; who 
professeth the liberal sciences; and, to be short, who can live 
idly and without manual labour, and will bear the port, 
charge, and countenance, of a gentleman, he shall be called 
master , t and shall be taken for a gentleman. • [The eldest 
son of a gentleman has no prior claim to that title; for 
Lyttleton says (§ 210),“ every son is as great a gentleman 
as the eldest.”] A yeomaij is he that hath free land of 
forty shillings by the year ; who was anciently thereby 
qualilicd to Berve on juries, vote for knights outlie shire, and 
do any other act, where the law requires one that is probus 
et legalis homo. 

The rest of the commonalty are citizens and burgesses, 
[comprehending merchants, tradesmen, artificers, and 
labourers.] 

* 2 Stepb. Comm. 597. 
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[T?be following is Blackstone’s Table of Precedence, with additions and 
corrections, made bj Mr. Bowyer 1 with the assistance of that eminent 
authority, Sir Charles Young, Garter King at Anns. 

[In looking at this table,.young jtersons should bear in mind that a person 
in the lowest, may, and frequently does, in this free and happy country* 
rise to the very highest rank, short only of royalty. 

N 0 te—the names marked * are ent’tled tr their rank by the Statute of 

tt Precedency <31 Hen, VIII.) 

,, „ „ + by Statute 1 Win. & Mary, c. 21, and others. 

,, „ ,, || (Letters Patent 9, 10, 14 James I.) 

,, ,, ,, J Usage and Custom. 
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THE KINfl’s [or QUEEN REG- 

NANT’s] CHILDREN AND GRAND- 
CUrLDUEN. 

THE KTNU’s [or QUEEN REG- 

nant’sJ brethren. 

THE king’s [or QUEEN RKG- 

nant’s] uncles. 

the king’s [or queen reg¬ 

nant’ sj NEPIIEWS.* 

ARCHBISHOP OF CANYERBTRY, 
PRIMATE OF ALL ENGLAND, 
AND METROPOLITAN. 

LOnD CHANCELLOR, or KJSEPER, 
if a ba(on. 

ARCHBISHOP OF YORK, 


OF ENGLAND, AND 


PRIMATE 

MEl'RO- 


I Archbishops 


} 


polIt.A. 

ARCHBISHOP OF*) 

ARMAGH. 

archbishop of | of Ireland. 

DUBLIN. J 
JiORD TREASURER. 

LORD PRESIDENT OF 
THE COUNCIL, 

LORD PRIVT SEAL, 

LORD GREAT CHAMBERLAIN.' 1 , 

(But see stat. 1 Geo. I. 
c. 3.) 

LORD HIGH CONSTABLE. 

EARL OT LORD MARSHAL. 
LORD HIGH ADMIRAL. 3 » 
LORD STEWARD OF THE 
HOUSEHOLD. 

LORD CHAMBERLAIN OF THE 
HOUSEHOLD. 

DUKES. 


if barons. 
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* ELDEST SONS OF DUKES OF THE 

BLOOD ROYAL. 

* MARQUESSES. 

X Dl'KKS’ ELDEST SONS. 

* earls! 

* YOUNGER SONS OF DUKES Or THE 

BLOOD ROYAL. 

X MARQUESSES’ ELDEST SO Nil. 

X, DUKES’ YOUNGER SONS. 

* VISCOUNTS. 

X EARLS’ ELDEST SONS. 

X MARQUESSES* YOUNGER SONS. 

* SECRETARY OF STATE, if a 

bishop. 

* BISHOP OF LONDON. 

* -DURHAM' 

* -— WINCHESTER. 

* bishops, according to seniority 

of consecration. 

* IRISH BISHOPS. 

* r-EORKTARY of state, if a haron. 

* BARONS. 

f SPEAKER OF THE HOUSE OF COM¬ 
MONS. 

* LORDS COMMISSIONERS OF THIS 

GREAT SEAL. 

TREASURER OF THE HOUSEHOLD. 
COMPTROLLER OF THE HOUSE¬ 
HOLD. 

MASTER OF THE HORSE TO THE 
QUEEN. 

YICE-CH AMBERLAIN. 

SECRETARY OF STATE UNDER THE 
DEGREE OF A BARON. 

X VISCOUNTS’ ELDEST SONS. 

X EARLS’ YOUNGER SONS. 


1 Comm, on the Constit. Law of England, pp. 505—512. 

9 When the office is in commission, the lords commissioners have 
rank as such. 
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£ BAnONs’ ELDEST S0N3. 

|| KNIGHTfl OTf THE GARTER. 

|| 1*111 VY COUNCILLORS. 

CHANCELLOR OF TIES ORDER OP 
THE GARTER. * 

|| CHANCELLOR AND UNDER TREA¬ 
SURER OP THE EXCHEQUER. 

|| CHANCELLOR OP THE DUCHT OF 
LANCASTER. 

|| CHIEF JUSTICE OP TUB QUEEN’S 
BENCH. • 

|| MASTER OF TIIE ROLLS. 

II CHIEF JUSTICE OF THE COMMON 


PLEAS. 




II 

t 


II 

II 

II 

II 


CHIEF 1IA RON OF THE EXCIIEQI/EK. 
THE TWO LORDS JUSTICES OF 

appeal, according to priority 
of appointment. 

THE THREE V10E-CI1 AN HELLO KS, 
according to priority of ap¬ 
pointment. 

JUDGES OF THE' 

Qift:KN’s bench according 
judges ov the oom-Uo priority 
mon pleas (of appoint- 
nAitoxs of the ex- ment. 

CHEQUER 

BANNERETS MADE BY THE‘*SOVE- 


RF.IGN UNDER TnE ROYAL 

* STANDARD, IN OPEN WAUi 
|| 'JISCOUNTS’ YOUNGER SONS. 

| || BARONS’ YOUNGER SONS. ' 

I II BARONETS. 

; || KNIfillTS BANNERETS, NOT MADE 

BY THE SOVEREIGN IN PERSON' 
j , IN THE FIELD, 

j £ KNIGHTS OF TIIE THISTLE. 

+ -J- GRAND CROSSES OF 

| THE HATH. * 

| J KNIGHTS OF ST. PATRICK. 

KNIGHTS OF TIIE GRAND CROSSES 
I OF ST. MICHAEL AND ST. 

| GEORGE. * 

| KNIGHTS COMMANDERS OF TIIE 

! rfvrii. 

KNIGHTS COMMANDERS OF ST. 
MICHAEL AND ST. GEORGE. 

• £ KNIGHTS BACHELORS. 

£ SERJEANTS AT LAW. 1 

£ ELDEST SONS OF THE YOUNGER 
SONS ry PEERS. 

j || baronets’ eldest sons. 

j II heights' eldest sons. 

i II baronets’ younger s<>ns. 

! || knights' younger sons. 

! * • 


[All the following (except Esquires and Companions of the Bath) have no 
statutory or t>ther legal precedency, and have therefore no legafaight to the 
positions here assigned them.] » 


£ flag and field officers [es- | 
qu ires, as holding the queen's I 
commission—the oidy n«ik j 

to which they are entitled ! 

legally.] 

£ DEANS, CHANCELLORS, and DOC¬ 
TORS. 2 

COMPANIONS op the bath. 


companions and cavaliers of 

ST. MICHAEL AND ST. GEORGE. 
J ESQUIRES. 

£ GENTLEMEN. * 

£ YEOMEN. 

£ TRADESMEN. 

£ ARTIFICERS. 

£ LABOURERS, 


1 There seems some uncertainty about their position. 
s The degree of Queen’s Counsel must give precedence irf courts of 
justice, and every where, being conferred by letters patent under the great 
wwi.l t hut that precedence, except as among themBelves, is undetermined.— 
liowyer, 512 . 

Married women and widows are entitled to the same rank among each 
other, as their husbands wot!Id respectively have borne, between themselves, 
except where such rank is merely professional or official; [and it is an in¬ 
variable rule, that no office gives rank to the wife or children of the person 
holding it. Thus even the wile and children of the great officers of state 
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[Precedency, or right of Pre-audience, in Oourts of Justice, is as follows : 


THE’QUEEN’S ADVOCATE. 

--- ATTORNEY OENERAL. 

o--- SOLICITOR GENERAL. 

--- ANCIENT SERJEANT. 

-— SERJEANTS. 

.-- counsel, according 

to the precedency specially 
assigned in their patents. 


DOCTORS, OR ADVOCATE^ IN THE 
ECCLESIASTICAL COURTS.* 
SERJEANTS AT LAW. 

barristers at law k according to 
the date of their call to the 
Bar.+ 


have no rank or precedence as such]. Unmarried women are entitled to 
the same r'nk as their eldest brothers would bear among men during the 
lives of their fathers. 

* It is a moot question 'Whether Doctors rank before, or after, Serjeants 
at Law. 

+ [Special Pleaders and Conveyancers, practising without being called 
to the bar (with the annually conferred permission of their res]»cctive inns 
of courts, by ‘ Certificates,’) are regarded, in strictness, as only students.] 
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CHAPTER XXXIY. 

MILITARY AND NAVAL ESTATES, 
ft Bla. Com., 408—421.] 

Tite Military State includes the whole of the 
soldiery ; or such * persons as are peculiarly appointed 
among the rest of the people, for life safeguard and defence 
of the realm.- [Tt is not necessary, though it would be 
interesting, here to Wee the development, of the military 
force of the kingdom, from the time of our Saxon and 
Norman ancestors. That maybe seen at length,in the 
section of the commentaries from which the ensuing para¬ 
graphs are taken, and also in the niuth chapter of Mr. 
Hallam’s “ Constitutional History:” but it must be pre¬ 
mised, that, care should he taken by the student not to con¬ 
found the strictly Military force, serving wheresoever it may 
be called, with that of a more domestic and defensive 
character to which alone the, name of Militia is applicable, 
which dates from the day of king Alfred: who first settled 
a national militia in the kingdom. A militia may bb defined, 
as a body of men called from all the •different districts in 
the kingdom, serving by rotation, raised merely for the 
internal defence of the country, and not subjected, unless 
when actually embodied, to the duties of the soldier.] 
'When king Charles the First had exerted some military 
powers which, having been long exercised, wore thought to 
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THE MILITIA.. 


belong to the crown, it became a question in the long parlia¬ 
ment, how far the power of the militia inherently Resided 
in the king; being, since tne repeal of the Statutes of Armour 
in the reign of James ( I., unsupported by any statute, and 
founded only upon immemorial usage. This question, long 
agitated with great heat and resentment on both^sides, 
became at length the, immediate catise of the fatal rupture 
between the king and his parliament: the two homes not 
only denying this prerogative of the crown; but also 
seizing into their own hands the eiitire power of the militia; 
of the illegality of which, there could never have been any 
doubt at all. ’ 

Soon after the restoration of king Qharles the Second, 
when the military tenures Were abolished, it was thought 
proper to ascertain the power of the militia; to recognise 
the sole right of tie crown to govpm Lnd command them ; 
and to put the whold in'io a more regular method of mili¬ 
tary subordination ; and the order in which the militia now 
Btands by law, is principally built upon the statutes then 
enacted. 'It is true the last two of them are apparently 
repealed but many of their provisions are re-enacted, with 
the addition of • some new regulations, by the present 
and recently consolidated militia laws; the general scheme 
of which is, to discipline a certain .number of the inhabit¬ 
ants of every* county throughout the United Kingdom; and 
officered by the lord lieutenant, the deputy lieutenants, and 
other principal landholders, under a commission from the 
crown. They were not, till the recent statute which will 
he presently noticed, compellable to march out of their own 
counties,'unless in case of invasion, or actual rebellion within 
the realm or any of its dominions or territories; nor are they 
in any case compellable to march out of the kingdom. They 
are to he exercised at stated times: and their discipline, in 
general, is liberal and easy; hut, when drawn out into 
actual service, they are subject to the rigours of martial 
law, as necessary to keep them in order.—This is the con- 
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stitutional security which outlaws have provided for the 
public* peace, and for protecting £he realm against foreign 
or domestic violence. [The present militia law <rf £he 
united kingdom, depends on statute 15 & 16 Viet. c. 49, 
consolidating and amending former acts; which was passed 
in tligyear 1852, when apprehensions were entertained of the 
possibility of French invasion. By that act, which has been 
amended by others, the queen was empowered, with the 
advice of the privy council, to raise 80,000 militia men,— 
to be increased to 120,000,—in case of invasion, or.immineat 
danger of it, by voluntary enlistment; or, if that should fail, 
by ballot: the men to be called out for training, as often as her 
majesty pleases, and be exercised out of their own counties. 
In the year 1854, ■after a considerable portion of this force 
had been raised, this country became involved, in alliance 
with France, in a war with .Russia ; and,* in order to supply 
the alarming losses in our gallant h.rmy in the Crimea, the 
queen was enabled, by stat. IS & 19 Viet., c. 1, to accept the 
voluntary offering ofejheir services by the militia, out of 
the United Kingdom. It was also enacted, by another act, 
(c. 12,) that during the war, the queen might cause foreigners 
to he enlisted into her forces; but not to be employed in the 
United Kingdom, except to be trained and formed into 
regiments and battalions for foreign service, or as bodies of 
reserve solely for training and arraying recridts, and sup¬ 
plying vacancies in such foreign regiments and battalions: 
but that no greater number than ten thousand men should 
be thus serving in the United Kingdom, at one time, nor 
should any be ballotted, or quartered, on any person.] 

The Petition of* Eights enacts, that no aoldief shall be 
quartered on the subject without his consent; and that no 
commission shall issue to proceed withiu this laud, according 
to martial law. After the restoration, king Charles II. 
kept up above five thousand regular troops, by his own 
authority, out of his own revenue, for guards and garrisons; 
[“ and the little army thus formed,’ 1 says our brilliant 
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historian,* “was the germ of that great and renowned 
one, which has, in the present century, marched triumphantly 
into Madrid and Paris,—into Canton and Caiidahar.”] King 
James II., by degrees, increased the force to no fewer than 
thirty thousand, all paid from the civil list: but as this was 
not the purpose for which parliament voted a revenue for 
the crown, it was mf.de one of the articles of the bill of 
rights, that the “raising or keeping a standing'*army 
within the kingdom, in time of peace, unless it be with 
consent of parliament, is against lafr.” 

It ha?, however, for many years past, been annually 
judged necessary by our legislature, for the safety of the 
kingdom, the defence of the possessiors of the crown of 
Great Britain, and the preservation of the balance of power 
in Europe, to maintain, even in time of peace, a standing 
body of troops, under the command of the crown; but who 
are ipso facto disbanded, at the expiration of every year, 
unless continued by parliament. [The command of the army 
belongs, as we have seen, entirely to the queen, as a matter 
for her discretion and authority, except so far as it is 
regulated* and controlled by the statute law. She may 
accept or reject the services of any of her subjects, as officers 
or privates; and, of her own mere motion, without any 
enquiry, dismiss from her service. This latter power is, for 
obvious reasons, not reciprocal; otherwise an officer might 
be at liberty to quit at the most critical moment when his 
services were required, and from the most objectionable 
motives. It is optional with an officer to enter, or return to, 
the service, if the queen please; but he cannot resign his 
commission, or. discharge himself from the service, without 
the royal permissions In the case of officers in the em¬ 
ploy of the East India Company, also, it was expressly 
decided by the court of King’s Bench, in the time of Lord 
Mansfield, “ that a military officer in the service of the East 


* Mr. Macaulay, vol. i. p. 294. 
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India Company has not a rig^t to resign his commission, 
at all* m times, and under any circumstances whatsoever, or 
whenever he pleases.* 

[Non-qpmmissioned officers and sojdifes enter the service 
by voluntary enlistment, and not, as in other countries, by 
conscription, or enrolment. The period of service, also, was 
limited, in the year 1847, in the case gf the queen’s service, 
the Eftst India Company’s service, and marines, by stat. 10 
& 11 Viet., cc. 37,53. Those periods are now, respectively, 
ten yearH in the infantry, and twelve years in the cavalry, 
artillery, and marines ; and if these terms expire during 
foreign service, the soldier may re-engage, and if unwilling 
to do so, must be conveyed home at the public expense. 

[Here it should be observed* that, as the enlistment of her 
Majesty’s subjects on foreign service, against any foreign 
state, may be prejudicial,to, and tend to endanger the peace 
and welfare of the kingdom, it is -declared by statute 59 
Geo. III. c. GO, unlawful, and a misdemeanor, to do so, unless 
royal license shall hrye been first obtained. . 

[The discipline, however, of a standing army, cannot be 
maintained without the means of punishing militajy.offences 
more promptly than could be possible*by the ordinary 
tribunals; and the mutiny act, (which invariably and 
punctiliously recites the illegality of a standing army in 
time pf peace, without the consent of parliament,) • by 
creating courts martial, completes tbe legal constitution of 
the army. It specifies military offences, tho modes of 
trying them, the penalties attached to guilt, and the mode of 
enforcing them: and the crown is empowered to make 
articles op war *for the better government of the forces, 
and affecting none but military persons. Thus, it appears 
that the laws for the government of the army, emanate 
wholly from the civil power, and may properly be regarded, 
like tbe ecclesiastical law, as a distinct division of tbe civil 


t 2 


* Parker v. Lord Clive, 4 Barr. 2421. 
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laws of the realm. There is, however, a great distinction, 
though often lost sight of, between military and martial 
law; <the former affecting the troops, or forces, only, to 
which its terms expressly apply, equally in peace and war, 
by previously defined regulations j the latter extending to all 
the inhabitants of the district where it is in force; being 
wholly arbitrary, and^ emanating entirely from a state of 
intestine commotion, or actual, war. “ Martial law ii not, 
in fact,” says sir Matthew Hale, “ and reality a law, but 
indulged, rather than allowed as a law.” 

[The Marines are, in point of law, part of the naval 
force of the realm: but,'while serving on board ships of war, 
are subject to the naval articles of waij. and on shore, to 
articles of war, annually passed for the purpose. 

[The Militia, as we have seen, volunteers, and irregular 
forces of all kinds* when embodied fos exercise, or active 
duty, are subject to the .articles of war. 

[As a standing army is indispensable in India, British 
officers and .soldiers serving there under the East India 
Company, hre subject to an act passed for the purpose, and 
in force ti^j repealed; while the governments of the three 
Presidencies are empowered to make laws, and articles of 
war, for native officers and soldiers. 

[In order to preserve the subordination of the military to 
the. civil power, the mutiny acts expressly provide, that 
nothing contained in them shall. exempt any officer, or 
soldier, from ordinary legal proceedings; and that all officers 
obstructing the process of civil justice, with reference to any 
other officer or soldier, shall, on conviction, be cashiered, and 
for ever disable^ from holding any civil or military office, or 
employment, in the kingdom, or under the crown. 

[And, lastly, it is perfectly lawful to employ soldiers to 
preserve the public peace, at home ; but this should be done 
with great caution, and not without avi absolute necessity. 
"Magistrates,” said lord chancellor Hardwicke, “have a 
power to call any subject to their assistance to preserve the 
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peace, and execute tlie process of the law; and why not 

soldiefs, as well as other men $ Our soldiers are our fellow 
citizens. Tkeyn do not cease to le so, by putting on a red 
coat, an<i carrying a musket.” The military act, on such 
occasions, not qua military, hut simply in aid of, and in 
obedience to, the civil power, which “ calls them in,” to quote 
again lord chancellor Hardwickc, “ a^ armed citizens , often 
saving the effusion of innocent blood, and preserving the 
dominion of the law.”] 

The Royal Navy of England has ever been its greatest 
defence and ornament; its ancient and natural strength; 
tlie floating bulwark of the island*; an army from which, 
however strong an£ powerful, no danger can ever be appre¬ 
hended to liberty.; and, accordingly, it has been assiduously 
cultivated, even from the earliest ages. [It continues, to 
the present day, to* exercise the anxious solicitude of the 
nation ; and no pains or sacrifice can be too great, to secure 
our navy’s being efficiently and voluntarily manned, by 
zealous, hearty, and* expert sailors. • . 

[The power of “ impressing ” seafaring men into the royal 
navy, ever to be reprobated, except in cases of gjeat emer¬ 
gency, is, nevertheless, of ancient, and long continued exer¬ 
cise, and its legality has been repeatedly recognised by the 
legislature. Very recently, however, such inducements to 
volunteer for the royal havy, have been wisely held out by 
the legislature, as, it is hoped, may virtually supersede 
impressment. By stat. 5 & 6 Win., IV". c. 24, it was enacted 
that no seaman should be detained, against his consent, for a 
longer period than Jive years, unless he shall have voluntarily 
engaged for a longer term. In the year 18£3, however, by 
stat. 16 & 17 Viet., c. 69, the provisions of the former, as 
amended by the latter act, are extended to men entering, or 
re-entering the service for ten years, or any other term of 
continuous and geijeral volunteer service, and also to all 
boys, entering under the age of eighteen years, who are 
liable to serve till twenty-eight years old; or, if entering 
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or re-entering when eighteen years old, or upwards,' are 
liable to serve for ten years: and the statement of thcdr age 
by Bi^ch boys* is to be accepted as conclusive, subject to 
pUhiihmcnt as roguBB and vagabonds, if their statement be 
found false. Liberal aiid salutary provisions are also made, 
in respect of bounty, pay, and extra-pay, for detention in 
special emergencies; as well as for securing prompt and 
easy payment to relations, of sums due tor deceased officers 
and men, both naval and marines, up to the amount of £50, 
for prize money, bounty, &c. « 

[The code of regulations for the naval service, is to be 
found ini Btat. 22 Geo.* II. c. 22, amended by subsequent 
acts, and by the articles of the navy, analogous to those of 
the articles of war in the army.* 

[It remains to notice a recent and bold reversal of that 
naval policy, which, existed in the time of Blackstone, and 
to which he, with many great statesmen, before and since 
his day, attributed our naval mercantile eminence. The 
Navigation acta, constituting a protective privilege for 
British shipping and commerce, as dgainst those of foreign 
countries, have been very recently repealed; and both 
foreign and British shipping are now placed on the same 
footing, down even to the coasting trade of the United 
Kingdom. It is, however, sought to secure a reciprocity 
by arming the queen with retaliatory powers, by order in 
council, against those countries, who will not follow our 
example.— (See 16 & 17 Viet. c. 107, §§ 324, 325, 326, and 
17 & 18 Yict. c. 5.) 

[Finally, in the year 1854, all former acts regulating our 
Mercantile Marine, from the 8th Elizabeth, down to the 
17 & 18 Victoria, were wholly or partially repealed by “ The 
Merchant Shipping Bepeal Act” of that year, (17 & 18 Viet. 

* Officers of both services will find, in Mr. Prepdergast’s “ Law relating 
to Officers in the Army," and “Law relating to Officers of the Navy," two 
admirable little manuals, comprehending everything relating to their civil 
and professional rights, duties, and responsibilities. 
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c. 120,) and in their stead cm acted a comprehensive^ code, 
entitled “ The Merchant Shipping Act, 1854,** (17&18 Yict. 
c. 104) divided yito Eleven Parts: i. The Board of Trade 
and its general functions; ii. British Ships, their Ownership, 
Measurement, and Registry; iii. Masters and Seamen; 
iv. Safety and Prevention of Occidents; v. Pilotage; vi. 
Light Houses; # vii. The Mercantile Marine m Fund; viii. 
Wrecks, Casualties, and Salvage; is. Liability of Ship¬ 
owners; x. Legal Procedure; xi. Miscellaneous Matters, 
which last part relates £o Contracts made with .Natives, in 
India, binding them to go to Australia, and thence to serve 
in other ships, in the United Kingdom; to the grant of 
sites for sailors* homes, by the Municipal Corporations of 
seaport towns; and to empowering Colonial Legislatures to 
alter the provisions of the Acts, subject to confirmation by 
Her Majesty in Coliucii. * 

[In the ensuing year was passed'anotlicr statute, entitled 
“The Merchant Shipping Act Amendment Act, 1855,’* 
(18 & 19 Viet. c. ill*), .providing for*facilitating the erection 
and maintenance of Lighthouses in the Colonies, and adding 
several "salutary provisions of a general nature ; A farticularly, 
extending those in the former act concerning the relief of 
destitute seamen, of destitute Lascars, and further regulating 
contracts with Natives in India to go to the United 
Kingdom, and there serve in other ships, badk to India, or 
elsewhere. 

[It remains to be added, that in the year 1850, the legis¬ 
lature (stat. 19 & 20 Viet: c. 41) again evinced its anxiety 
for the welfare of our seamen, and to encourage habits of 
prudence and economy among them, by Empowering the 
Board of Trade to establish Savings’ Banks for them—a 
central one in London, with branches at such ports and 
places in the United Kingdom as the Board may think fit.] 
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CHAPTER XXXV. 

THE FOUR GREAT RELATIONS IN PRIVATE LIFE. 

[In’ a previous chapter* we considered the most universal 
public relation by which men are connected together,—that 
of governors, and governed: the tie cf government con¬ 
stituting the relation between Sovereign and People. We 
there, and in subsequent chapters, examined the position 
and powers q£ the supreme, and of .subordinate magis¬ 
trates, the 'latter deriving all their authority from the 
former; aiyl this led to a review of the various departments 
of*the state, politienl, secular, ecclesiastical, naval, military, 
and judicial: the last, however, having to be hereafter more 
distinctly examined. We have now to deal with the four 
great relations - in private life,—that is, between the people 
themselves; as first,] that of husband and wife ; which is 
founded in nature, but developed by civil society,—the 
one directing man to continue, and multiply, his species; 
the other prescribing the manner in which that natural 
impulse must bf confined, and regulated. Secondly, that 
of parent and chiidj which is consequential to that 
of marriage, being its principal end and design; and it 
is by virtue of this relation that infants are protected, 
maintained, and educated. Since, hov/.ever, the parents, 
on whom this care is primarily incumbent, may be 


* Chap. xiii. p. 114. 
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snatched away by death before they have completed their 
duty,* the law has provided a third relation,—tlfat of 
guardian and wahd : a kind of artificial parentage, in 
order to. supply *the deficiency, whenever it may happen, 
of the natural one. The fourth is that of master and 
servant ; which is founded in convenience, whereby a man 
is directed to call in th6 assistance of # others, where his own 
skill fcnd labourVill not be sufficient to answer the cores 
incumbent upon him. [And in considering this last relation, 
in its more general form of principal and agent, the 
ramification of which embraces the whole framework of 
society, it is instructive to contemplate the manner in 
which God has marie us all, in some way or other, dependent 
upon, and necessary to, each ether, in everything relating to 
the pleasures and the necessities of life. Of these relations, 
however, briefly, in their order, in • the four ensuing 
chapters.] 
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—4 - 

HUSBAND AND WIFE. 

[1 Bla. Com. 433—445.] 

The first private relation of persons, is that of marriage, 
which includes the reciprocal rights and duties of husband 
and wife; or, as most of our elder law books call them, 
of “ baron” and “fenite. 4** In the consideration of these, I 
shall in the first place inquire, how marriages may be con¬ 
tracted, or made; nexty point out the,manner in which they 
may be dissolved; and lastly, take a view of the legal effects 
and consequence of marriage. [Though the contract of 
marriage, by which man and woman are conjoined iu the 
strictest society of life, till separated by death or divorce, is 
the most ancient, the most important, and the most inte¬ 
resting of the* domestic relations, our law considers it -simply 
a civil contract; from which, nevertheless, it differs in one 
cardinal point, that it is indissoluble at the will of the 
parties. As, therefore, it is a contract, an action to recover 
damages for a breach of it, may, as in the case of any other, 
be brought by either party; and the existence of the con¬ 
tract, proved by witnesses^ or from acts and conduct.* 
Formerly, such a contract might have been specifically en¬ 
forced ; but the legislature (stat. 4, Geo. IV. c. 76, § 27) in 
the year 1823, rationally forbade so absurd and cruel a 
procedure.] 

* Macqueen, “ Husband and Wife,” p. 1. 
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• 

I.* The holiness of the matrimonial state is left entirely 
to theP ecclesiastical law: the "temporal courts not having 
jurisdiction to *consider unlawful marriage as a sin* but 
merely as a civil ihconvenienee. The punishment, therefore, 
or annulling, of incestuous or other # unscriptural marriages, 
is the province of the spiritual coilrts; which act j pro salute 
animee. And, taking it no a civil light the law treats it as it 
does flU other contracts: allowing it to be good And valid in 
all cases, where the parties at the time of making it were, 
in the first place, willing to contract; secondly, able to 
contract; and lastly, actually did contract, in tne proper 
forms and solemnities required by ldW. 

First, they muf$ be willing to contract. “ Consensus 
facit nuptias ,** is the maxim of the civil law,-in this case: 
and it is adopted by the common lawyers, who indeed have 
borrowed, especially in ancient times* almost all their 
notions of the legitimacy of marriagpf from the canon and 
civil laws. 

Secondly, they must he able to contract. Iq general all 
persons are able to contract themselves in marriage, unless 
they labour under some particular disabilities gnd inca¬ 
pacities. "VVliat those are, it will be here our business to 
inquire. 

Now these disabilities are of two sorts: first, such as 
arc canonical; secondly, such as are municipal or civil. 
The former afford grounds for nullifying a marriage, by the 
sentence of the ecclesiastical court; -on the ground of certain 
physical infirmities, and [possibly, also, though this is doubt- 
'■* ful] that of pre-contract with another person. Till this be 
done, however, the marriage remains valid. The latter, viz., 
municipal or civil disabilities, with tjm single exception of 
that from want of age, make tht contract void ah initio , and 
not merely voidable. Not that they dissolve a contract 
already formed, but yender the parties incapable of perform¬ 
ing any contract at all: they do not put asunder those who 
are joined together, but they previously hinder the junction. 
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And if any persons under t these legal incapacities come 
together, it is a meretricious and not a matrimonial union. 

1. The first of these legal (or civil) disabilities is a 
prior subsisting marriage, or having another husband or 
wife living ; in which case, besides the penalties consequent 
upon it as a felony, the second qjprriagc is to all intents and 
purposes void; polygamy being condemned by both the law 
of the New Testament, and the policy of all prudent states. 

2. The next legal disability, is want of age. This is suffi¬ 
cient to avoid all other contracts, on account of the imbecility 
of judgment in the parties contracting; a fortiori, therefore, 
it ought to avoid this, the most important contract of any. 
Therefore, if a boy under fourteen, or v girl under twelve 
years of age, marry, this marriage is only inchoate and 
imperfect; and, when either of them comes to the age of 
consent aforesaid, > they may disagree* and declare the 
marriage void, without < any divorce or sentence in the 
spiritual court. This disability is founded on the civil law. 

And, in opr law, it as so far a marriage, that, if at the 
age of consent, they agree to continue together, they need 
not be queried again. If the husband be. of yeara of dis¬ 
cretion, and the wife under twelve, when she comes to years 
of discretion, he may disagree as well as she may; for, in 
contracts, the obligation must be jnutual; both must bo 
bound, or neither; and so it is, vice versa, when the yvife is 
of years of discretion, and the husband under. 

3. Another incapacity is want of reason; without a 
competent share of which, as nq other, so neither can the 
matrimonial, contract, be valid. * 

[4. Another incapacity is the being within the prohibited 
degrees of consanguinity or affinity. This ground of objec¬ 
tion was, till recently, of merely ecclesiastical cognisance: 
but by statute 5 A 6 Will. IV. c. 54, it was enacted, that 
marriages contracted after the passing of it (i.e. 31st August, 
1835), shall, if objectionable on the ground of consanguinity 
or affinity, be absolutely void , to all intents and purposes. 
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By statute 32 Hen. VIII. c. 38, it is declared that all persona 
may lawfully marry, but such as are prohibited by God’s 
law: and that nothing, God’s law* excepted, shall impeach 
any marriage, but Vithin the Lcvitical degrees; the furthest 
of which is that between uncle and ni<?ce. The marriages now 
illegal, in respect of proximj^y of wfcgree, are those between 
persons in the ascending and descending line, ad infinitum, 
and those to the third degree, inclusive, between collaterals: 
which last prohibition extends tp not only those related by 
blood, but by marriage# Wherefore a man can marry 
neither his sister, nor his wife’s sister, who are related to 
him in the second, nor his sister’s ddhghter, nor his wife’s 
sister’s daughter, yho are related to him in the third 
degree; but he .may marry* his first cousin-, for she is 
related to him in the fourth degree. Tyro brothers may 
mairy two sisters; oi^father and son a mother and daughter; 
or a man his wife’s brother’s widow* 

Lastly, the parties must be not only willing and able to 
contract, but actually must contrast themselves, in due 
form of law r , to make it'll good civil marriage. [There are 
now two •modes of legally solemnising matrimony* depend¬ 
ing, respectively, on two statutes. The* first is that of 
4 Geo. IV. c. 76, founded on 1 he principle of the common 
law, that marriages in England, except in the case of Jews 
and Quakers, must be solemnised by a minister in holy 
.orders, and according to the rites and ceremonies of the 
Established Church, as prescribed by the rubric,—by 
banns, or common or special license. The second is statute 
& 7 jQll. IV. c. 85, amended by subsequent acts, to meet 
the case of Dissenters, other than Jews and .Quakers; and 
who, as explained in a previous chapter,* may be married 
without any religious ceremony at all, or with such as they 
choose to adopt, provided they comply with the regulations 
of that act, by thp certificate of the superintendent- 


* Ante, ch. xxxi. 
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regi strar, with or without a license. Neither of these acts 
extends to royal marriages, or marriages out of England; 
and when mairiage is contracted in Ireland, or. Scotland, 
by British subjects, if yalid there, it is held valid here. 

[It must be added, that a marriage is not annulled for 
want of observing the pi^scrib^ formalities, unless it were 
done wilfully, and by froth parties.] *■ 

II. I am next to consider -the manner in which' mar- 
biages mat be dissolved ; and this is, by either death, 
or divorce. There are two kinds «f divorce, the one total, 
the other partial; the one a vinculo matrimonii, the other 
merely a memd et thoro. The total divorce, a vinculo 
matrimonii, must be for some of the canonical causes of 
impediment before-mentioned; and those, existing before 
the marriage, as is always the case in consanguinity; not 
supervenient, or arising afterwards, ^or, in cases of total 
divorce, the marriag^-i^ ‘declared null, as having been abso¬ 
lutely unlawful ab initio. The issue of it is illegitimate, 
and the separated parties may respectively marry [other 
persons] again. 

Divoyoe a mensA et thoro, i.e. —from bed and loard,—is 
when the marriage is just and lawful ab initio , and therefore 
the law is tender of dissolving it; but, for some supervenient 
cause, it becomes improper- or impossible for the parties to 
live together; as in case of intolerable cruelty on the part 
of the husband, or adultery in either of the parties. - How¬ 
ever, divorces a vinculo matrimonii, for adultery, have of 
late years been frequently granted, by act of parliament. 

[The difficult subject of divorce has for som^ years 
occupied* the attention of the legislature, which '•ontem- 
plates important changes in the existing law. In any which 
may be projected, it is to be hoped that whether the occa¬ 
sion of actions for “criminal conversation ” as it is called, 
be or be not made again aiv offence,* punishable in our 

* In the time of the Commonwealth [a.x>. 1650], adultery was made a 



LEGi.1. CONSEQUENCES OF MAEBIAGE. 335 

temporal courts, such actions, by which a pecuniary com- 
pensatten is sought by the husband, may be abolished; £F for 
no other reason^because they entail public disclosurea of a 
disgusting, degrading, and demoralising character, attract¬ 
ing to this section of our jurisprudence the contempt of 
foreign jurists, and the in^piatioA of all the virtue and 
intelligence of our own Cbmmunity.] 

III.* Having thlis shewn how marriages may b*e made, or 
dissolved, I come now, lastly, to speak of the legal conse¬ 
quences of such making, or dissolution. 

By marriage, the husband and wife are one person in law: 
that is, the very being or legal existence of the woman is 
suspended during tl^3 marriage, or at least is incorporated 
and consolidated into that of* the husband, under whose 
wing, and protection, she performs everything. Upon this 
principle , of an union^of person in husband and wife , depend 
almost all the legal rights , duties , and disabilities , that either 
of them acquires by the marriage . I speak not at present of 
the rights of property, but of such as are merejjy personal. 
For this reason, a man cannot grant anything to*his wife, 
or enter into covenant with her; for the grant woqjLjl be to 
suppose her separate existence, and to covenant with her. 
would be to covenant with himself; and therefore it is also 
generally true, that all compacts made between husband 
and wifp, when single, are voided by the intermarriage. Ji. 
woman, indeed, may be attorney for her husband; for that 
implies no separation from, but is rather a representation 
of, her lord. And a husband may also bequeath anything to 
"tits wi&Jay will; for that cannot take effect till the married 
state shall have been determined by his death k [And during 
his lifetime he may grant to her, or contract with and for 

capital crime. In the dissolute times following the Restoration, men fell 
into the opposite extreme, and an act of suoh an unfashionable rigour was 
not renewed ; and ever since, as regards the temporal courts, adultery has 
afforded to injured husbands, an opportunity of assuaging their anguish by 
pecuniary compensation. 
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her, through a trustee.] The husband is bound, by law, to 
proride his wife with necessaries as much as himself: and 
if she contract debts for them, he is obliged to pay for 
them; but, for anything besides necessaries, he is not 
chargeable [unless hd 1 recognise, or ratify her purchase]. 
Also, if a wife elope, ^and live with another man, the 
husband is not chargeable even for necessaries; at least 
if the person who furnishes them be suiliciently apprised 
of her elopement. If the wife be indebted, before mar¬ 
riage, the husband«is bound afterwards to pay the debt 
[however improvidently contracted, and, though he may 
have received no portion with her] ; for lie has adopted her 
and her circumstances together.* 

[If the wife be injured ip her person, or her property, 
she can bring no action for redress, without her husband’s 
concurrence, and in his name as well., as her own; neither 
can she be sued, without making the husband a defendant. 
There is, indeed, one case, where the wife shall sue and 
be sued ap a feme* sole, viz. where the husband has 
abjured the realm, or is banished, for then he is dead 
in la,voj K and, the husband being thus disabled to sue 
for, or defend, the wife, it would be most unreasonable 
if she had no remedy, or could make no defence at all. 
In criminal prosecutions, it is true, the wife may be 
indicted and punished separately; for the union is only a 
civil union. [The husbands and wives of the parties to civil 
proceedings, in any court of justice, are now competent, 
and compellable, to give evidence on behalf of either or any 
of the parties; but the statute effecting this change, d/jes uoi 
render husband or wife competent or compellable to give 
evidence, for or against each other, in criminal proceedings, or 
those instituted in consequence of adultery: nor compellable 

* On her death the husband's personal liability would cease altogether, 
although he might have received a large fortune with her, unless he were 
sued as an administrator to his wife, in respect of certain rightanot reduced 
by him into possession, during her life-time. 
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to disclose any communicatiop. made to ^hc other Spring 
marriage.] But, where the offeu^e is directly against the 
person of the wife, then, by statute 3 Hen. VII. c. 2, in esase 
a woman Jbe forcibly taken away, an£ married, she may he a 
witness against Buch her husband, ^in order to convict him 
of felony. For, in this case, she can with no propriety be 
reckoned his wife; because a main ingredient, ljor consent, 
was Wanting to the contract: and also, there is another 
maxim of law, that no man shall take advantage of his 
own wrong; which the* ravisher here would do, if, by 
forcibly marrying a woman, he could prevent her from 
being a witness, who is perhaps the only witness to that 
very fact. • 

In the civil law; husband aritl wife are considered as two 
distinct persons; and may have separate estates, contracts, 
debts, and injuries » and, therefore, in our ecclesiastical 
courts [and courts of equity] a wonTaiTmay suo and be sued 
without her husband. 

But though our lawjn general ccfnsiders man^and wife 
as one person, yet there arc cases in which she is 
separately considered, as inferior to him, and sitting by 
his compulsion. And therefore all deeds Executed, and acts 
done by her, during her coverture, are void. [But by statute 
3 &4 Will. IV. c. 74, slip may dispose of her real property, 
by a dged, as if she were a single woman; provided fhe 
husband concur, and sho produce and acknowledge the deed 
before one of the fifteen common laifr judges, or of the com¬ 
missioners appointed for that purpose; but either a judge or 
a" tiTJilifwwsioner must examine her, apart from her husband, to 
ascertain whether her act be voluntary:—for*sbe cannot be 
compelled to do it, either by him or* anyone else.] She 
cannot, by will, devise lands to her husband, unless under 
special circumstances; for, at the time of making it, she 
is supposed to be under his coercion. [And, except in 
cases of treason, or murder, if the husband be present when 
liis wife commits a felony, the law mercifully presuming 

s 
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that phe is acting under hjjs coercion, excuses her,’ and 
punishes the husband only. This, however, is only a 
presumption, which may he rebutted by evidence, of 
which a jury must judge, that the wife was the principal 
inciter and actor: in which case both, or either may be 
convicted and punished.] 

The husband, by 'the old law,* might give his wife 
moderate correction: but a wife may now have security of 
the peace against her husband; or, in return, a husband 
against his wife, foe courts of law will, however, still 
permit a. husband to restrain a wife of her liberty, in case 
of any gross misbehaviour. [A husband has a right to the 
person and society of his wife, which he may enforce by 
legal proceedings, unless she have just grounds, such, for 
instance, as cruelty or profligacy, for withholding them. 
If she absent herself without any misconduct on his part, 
he may retake her 1)^ stratagem: and if she express her 
intention again to leave him, he may restrain her of her 
liberty, till she is willfhg to return to her conjugal duties.* 
“ When people understand that they must live together,” 
said a grEat judge, “ except for a very few reasons known 
fo the law, they Fearn to soften, by mutual accommodation, 
that yoke which they know they cannot shake ofl’; they 
become good husbands and good wwes, from the necessity 
of Remaining husbands and wives, for necessity is a powerful 
master in teaching the duties which it imposes. If it W’ere 
once understood that ripon mutual disgust persons might 
be legally separated, many couples who now r pass through 
the world with mutual comfort, with attention' trf their" 
common Offspring, and to the moral order of civil society, 
might have been at this moment living in a state of mutual 
unkindness and estrangement from their common offspring, 
and in a state of most licentious and unreserved immorality. 
In this case, as in many others, the happiness of some 


* In re Cochrane, 8 Dow. P.C. 
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individuals must be sacriiied, to the greater and •more 
general good.**]* 

These are th% chief legal effects of marriage, upon which 
we may observe, that even the disabilities of the wife, are 
for the most part intended for her^protection and benefit. 

* Lord Stowell, 1 Consist. R<jp. 35—36. 
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CHAPTER XXXVII. 

PARENT AND CHILD. 

[1 Bla. Com., pp. 446—449.'J 
* 

The second, and the most universal relation in nature, is 
immediately derived?-from the preceding^being that between 
parent and child. • 

Children are of two sorts; legitimate, and illegitimate ; 
each of which we shall consider in their order; and, first, 
of legitimate children. ^ 

I. A legitimate child is he that is bom ip lawful wedlock, 
os within a competent time afterwards. JPater est quern 
nupticB demonstrant , is the rule of the civil law; and this holds, 
with the civilians, whether the nuptials happen before, or after 
the birth of the child. With us in England, however, tfce rule 
is narrowed, for the nuptials must be precedent to the hirth : 
[The reason of the English is much superior to that of the 
Roman law, in this particular:—itj being one main end of mar¬ 
riage to ascertain some person to whom the care, tkfeetfalif- 
tenance, and thp education of the children should belong; 
and this end is undoubtedly better attained by legitimating, 
as with us, all issue bom after wedlock, than by legitimating, 
as in the Roman law, all issue of the same parties, even 
bom before wedlock, so as wedlock afterwards ensues.* 

* Doe y. Yardell, 6 Bing. N.C. 383 (in the house of lords) ; 2 Steph. 
Com. 277. 
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From the remotest period of # its history,. our law has con¬ 
sider^ children born before marriage, illegitimate; End it 
has been recently solemnly decided, that even when born in a 
foreign tjeuntry, the law of which allows such children to be 
legitimate, they are nevertheless iyjfapable of inheriting land 
in England.] At present let us inquire into, 1. The legal 
duties of parents to thfsir legitimate children. 2. The power 
of stich parents‘over their children. 3. The duties of such 
children to £eir parents. 

1. And, first, the duties of parents to legitimaf^rfSftildren 
principally consist in three particulars: the maintenance, 
protection, and education of them* 

i. ( The duty of parents to provide for the maintenance of 
their children, is a principltt of natural law ;• an obligation, 
says Puffendorf, laid on them not only by nature herself, 
but by their own .proper act, in bringing them into the 
world: for they would be in tho diciest manner injurious 
to their issue, if they gave their children life, only that they 
might afterwards see them perish. • , 

It is a principle of our own law, that there is ab obligation 
on every mau to # provide for those descended fron^Jriin *, and 
the manner in which this obligation shall be performed 
is thus pointed out. The father and mother, grandfather 
and grandmother, of poor persons not able to w'ork, shall 
maintain them at their own charges, if of suj&cient ability. 

Nt) person is hound to provide a maintenance for his 
issue, unless where the children *are impotent and unable 
to work, through either infancy^ disease, or accident; and 
ffiS&'hsbis obliged to find them with necessaries only. For 
the policy of our law's, which are ever wq^chful to promote 
industry, did not mean to compel % father to maintain his 
idle and lazy children in ease and indolence: but thought it 
unjust to oblige the parent, against his will, to provide 
them with superfluities, and other indulgences of fortune; 
imagining they might trust to the impulse of nature, if the 
children w'ere deserving of such iavours. 
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Our law has made no provision to prevent the disin¬ 
heriting of children by will: * leaving every man’s property 
in his own disposal, upon a principle of liberty, in this, as 
welf as every other, action: though perhaps it had Hot been 
amiss, if the parent had Veen bound [if of ability to do so] 
to leave them at the least a necessary subsistence. Indeed, 
among persons of any rank or fortune, a competence is 
generally provided for younger children, and the bulk of the 
estate settled upon the eldest,by the marriage-articles. Heirs, 
also, and children, are favourites of our courts of justice, and 
cannot be disinherited by any dubious or ambiguous words; 
there being required the utmost certainty of the testator’s 
intentions, to take away the right of an hrir. 

ii. From the duty of mainte^iance, we may easily pass to 
that of protection, which is also a natural duty, but rather 
permitted, than enjoined, by any municipal laws: nature, in 
this respect, working sc* strongly as to need rather a check, 
than a spur. A parent may, by our laws, maintain and 
uphold his children in their law-suits, without being guilty 
of the legal 1 crime of maintaining quarrels. A parent may 
also jiieti^an assault and battery [and even homicide itself, 
in 4he necessary] defence of the persons of his children. 

iii. The last duty of parents to their children is that of 
giving them an education, suitable to their station in life ; a 
duty .pointed out by reason, and of far the greatest importance. 
of any. For, as Puffendorf well observes, it is not eaiy to 
imagine or allow, that a parent has conferred any con¬ 
siderable benefit upon his shild by bringing him into the 
world, if'he afterwards entirely neglect his cult*w ,,, SScf 
education, and suffer him to grow up like a mere beast, to 
lead a life useless to others, and shameful to himself. Tet 
the municipal laws of most countries seem to be defective in 
this point, by not constraining the parent to bestow a 

* The civil law would not allow a parent to disinherit his child, without 
giving a valid reason for doing so: and if he gave a bad one, or a false one, 
theuchild might set the will aside. 
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proper education upon his children. Perhaps they thought 
it punishment enough to leave the parent, who neglects the 
instruction of ]^is family, to lahoftr under those griefs and 
inconveniences which his family, so uninstructed, wifi be 
sure to bring upon him. Our law/I, though their defects in 
this particular cannot he denied, ’nave in one instance made 
a wise provision for'breeding up the rising generation: 
sincl the poor Imd laborious part dt the community, when 
past the ag^of nurture, are taken out of the hands of their 
parents, by the statutes for apprenticing poorahildren: 
and are placed out by the public in such a manner, as may 
render their abilities, in their Several stations, of the 
greatest advantage to the commonwealth. Though the 
rich, indeed, are left at tlunr own option,, whether they 
vjill breed up their children to be ornaments, or disgraces, to 
their family; [yej the religious, moral, and intellectual 
training of the humbler classes* though not compelled, in 
this country, is nevertheless, encouraged and promoted by 
large animal parliamentary grants of money, placed at the • 
queen’s disposal, “ for the purpose of promoting the edu¬ 
cation^ the poor in Great Britain.”*] 

2. The power of parents over their, children, is derived 
from the former consideration, their duty: this authority 
being given them, partly to enable the parent more effec¬ 
tually to perform his 'duty, and partly as ^ recompense for 
liiAare and trouble, in the faithful discharge of it. And 
upon this score the municipal laws of some nations, have 
given a much larger authority to the parents, than those of 
"oiii*ers» The ancient Roman laws gave the father a power 
of life and death over his children; upon this principle, that 
he who gave, had also the power of taking away. But the 
rigour of these laws was softened by subsequent constitu¬ 
tions ; so that wc find a father banished by the emperor 
Hadrian for killing his son, though he had committed a 


* See Stat. 7 & 8 Viet. c. 37; and 2 Steph. Comm. 285. 
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very heinous crime, upon this maxim, that patria potestas 
in pietate debet , non in atr'ocitate, consistere. Buj* still 
they maintained, to the las., a large and absolute authority: 
for *a son could not acquire any properly of his owp, during 
the life of his father; bu^ all his acquisitions, or at least the 
profits of them, belonged io the father for his life. 

The power of a parent, by our English laws, is much more 
moderate; hut still sufficient to keep the child in ordei* and 
obedience. He may lawfully correct his child^being under 
a£e, im*$ reasonable manner: since ,this is for the benefit of 
his education. The consent or concurrence of the parent 
to the marriage of his child, under age, is also directed by 
our law to be obtained; [for in case of, such a marriage 
without licence, the declaration of the father's dissent will 
nullify the proceedings; nor can any such licence be granted, 
except upon oath thajb either such consent has been obtained, 
or that the parties are age]. 

The legal power of a father ove» the persons or property 
of his children, ceases qjb the age oftwenty-one : for they 
are then enfranchised, by arriving at years of discretion, or 
that point which the law has established, as some point must 
necessarily' be established, when the empire of the father, 
or other guardian, gives place to the empire of reason. Yet 
till that age arrives [or till their marriage], this empire of 
the father continues, even after his death: for he may, by 
his will, appoint a guardian to his unmarried children. £le 
may also delegate part of bis parental authority, during his 
life, to the tutor, or schoolmaster, of his child; who is then 
in loco parentis? and has such a portion of the pewer r of~ 
the parent committed to his charge, viz., that of restraint 
and correction, as may be necessary to answer the purposes 
for which he is employed. [The mother has no legal power 

* See this beautifully expressed by Juvenal. 

“ Dii! majorum uxnbris, tenuem et sine pondere terrain, 

Spiranteeque crocus, et in urnA perpetuuin ver, 

Qui prisceptorem sancti volufire parentis 
Esse loco/” 
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over Ker child, in her husband’s life-time, as against him, 
unless," where the child is under seven years of agej the 
chancellor or master of the rolls /rder the husband, or tes¬ 
tamentary guardialli, to deliver the child into her custody, 
provided she be not of profligate ^character. After her 
husband’s death, she is, as he wnl } entitled to the custody 
of the infant,. till twenty-one; but cannot appoint a testa¬ 
mentary guardiail.] * • 

3. The dutjes of children to their parents, arise from a 
principle of natural justice and retribution. For tq. those 
who gave us existence, we naturally owe subjrf^fion and 
obedience during our minority, and honour and reverence 
ever after: they, jtho protected the weakness of our in- 
fancy, are entitled to our protection in the infirmity of their 
age; they, who by sustenance and education have enabled 
their offspring to prosper, ought in return to be supported 
by that offspring, in case they styntj in need of assistance. 
Upon this principle proceed all the duties of children to 
their parents, which are enjoined byjjositive laws. 

The law does not hefid the tie of nature to 'bo dissolved, 
by any misbehaviour of the parent; and therefore a child is 
equally justiflable in defending the persopi, or maintaining 
the cause or suit, of a bad parent, as a good one; and "is 
equally compellable, if of sufficient ability, to maintain and 
provide for a wicked aftd unnatural progenitor, as for quo 
who&as shown tho greatest tenderness and parental piety 
[provided he he poor, old, blind, lajne, or unable to work, to 
such an extent as may be deemed reasonable by the proper 
tmi*bori$jps. The relatives so compellable, are the father 
and grandfather, mother and grandmother, or children, of a 
pauper.*] * 

II. We are next to consider ^lie case of illegitimate 
children ; which, by our laws, are those bom out of 
lawful matrimony. The civil and canon laws, as has been 
seen in the preceding chapter, do not allow a child to 

* Stat. 43 Elia, c, 2, § 7. Ante, p. 131. 
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remain illegitimate, if the parents afterwards intermarry: 
and therein they differ materially from our law ; which makes 
it an indispensable condition, to make su/vh a child legiti¬ 
mate, that it be bom after lawful wedlock. [It was the 
attempt to introduce into our law this one of the civil and 
canon laws, which occasioned that famous passage in our 
history, where the peers, at the ’parliament of Merton, 
refused to do so, in tKe memorable declaration (20 Ilcii. III. 
c. 9.)— u Et omnes comites et barones , und voce responderunt , 
g'ttorfsnsNOLUNT LEGES Anglije .MUTABE qua hue usque 
usitatte simt , et approbate .’*] 

3. The rights of an Illegitimate child are very few, being 
only such as he can acquire; for he can inherit nothing, being 
looked upon as the son of nobody: and sometimes called 
Alius nullius , sometimes Jilius populi . Yet he may gain a 
siraame by .reputation, though he has none by inheritance. 
And really any other distinction, but that of not inheriting, 
which civil policy rpnders necessary, would, with regard to the 
innocent offspring of his parents’ crimes,* be odious, unjust, 
and cruel..to the last degree; and yet the civil law, so 
boasted of, for its equitable decisions, made such children, in 
some cases, incapable even of a gift from their parents. An 
illegitimate child may, lastly, be made legitimate, and capable 
of inheriting, by the transcendent power of an act of parlia- 
and not, otherwise : as was ddne in the case of John 
of G-ant’s children, by a statute of Richard II.* *[The 
mother of an illegitimate child appears entitled to its custody, 
in preference to its putative father; and is bound to maintain 
it till she be married, when the burthen is attachgd ter her 
husband, or till the child be sixteen, or gain a settlement 
in its own right, or, if a female, be married. If the mother, 
being able, neglect this duty, she may be punished as a 
vagrant: but if unable, certain steps are pointed out by 
the legislature, by which the putative father may be com¬ 
pelled to maintain his illegitimate offspring.] 
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CHAPTER XXXVIII. 

t * 

GUARDIAN AND ^ARD., 

[1 Bla. Cam. 460—466.] 

' f 

Jtie third general private relation is that of guardian 
and ward; which bears a near resemblance to the last, 
and is plainly derived out of it: Jthg guardian being only 
a temporary parent,—that is, for so long time as the ward 
is an infant, or under age. In examining this species of 
relationship, I shall consider first the different ’kinds of 
guardianships, how they are appointed, and their power and 
duty: next, the different ages of persons^ as defined by the 
law: and lastly, the privileges and disabilities of an infant, 
or one under age and subject to guardianship. 

Of .the several specie'll of guardians, the fir$t ar e guardians 
hg nature : viz;, the father,-and, in some cases, the mother 
of the child. For if an estate Jbe left to an infant, the 
father is, by common law, # the guardian, and must account 
fcTiiis obi Id for the profits. And, with regard to daughters, 
it seems, by construction of the statute 4 & 5 # Ph. & Mar. 
c. 8, that the father might, by deed or will, assign a 
guardian to any woman-child under the age of sixteen; 
and if none be so assigned, the mother shall be guardian. 
There are also guardians for nurture; which are, of course, 
the father or mother, till the infant attain the age of four¬ 
teen years. [These two guardianships extend to the person 
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only, of the word.] Next are guardians in socage who are 
also ^palled guardians by the 'common law [and are fcuch of 
both person, and estate].^ These took placpi only when the 
mbior was entitled to some estate in lands; and when, by 
the common law, the guardianship devolved upon his next 
of kin, to whom the inheritance could not possibly descend. 
[Since statute 3 & 4 Will. IV. c. 106, however, there is no 
kinsman who cannot inherit. Guardianship in socage seems 
therefore to be now legally , as it was long ago virtually , 
obsolete.] These guardians in socage, like those for nurture, 
continue [if still in existence], only till the minor is four* 
teen years of age; for then, in both cases, he is presumed 
to have discretion, so far as to choose ( Jris own guardian. 
This he may do, unless one be., appointed by the father, by 
virtue of the statute 12 Car. II. c. 24; which, considering 
the imbecility of judgment in children of the age of fourteen, 
and the abolition of guardianship in chivalry, which lasted 
till the age of twenty-one, enacts that any father, under 
age, or of full age, may by deed or will dispose of the 
custody of t hib child, either bom or unborn, to any person, 
except a popish recusant, either in possession or reversion, 
till such* 1 ’child attain the age of one-and-twenty years. 
THese are called guardians by statuto, or testamentary 
guardians. [This species of guardian, confined to the 
father, does not extend to illegitimate children. Now, 
however, if in such a case, a father have named a guardian, 
the court of chancery wijl appoint Bueh person guardian: 
and, if applied to on behalf of either a legitimate or an 
illegitimate child, for whom no guardian has been nojped, Wd 
appoint one, for the protection of both person and property. 
And an infant becomes a ward of the court of chancery, 
Bimply on the institution of a suit there, relating to his 
property: but this cannot be, in the case of on infant who 
has no such property.] 

The power, and reciprocal duty, of a guardian and ward 
are the same, pro tempore, as thqjof a father and child; 
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and therefore I shall not repeat them: hut shall^add 
only, tlfp.t the guardian, when the ward comes of age, is 
bound to give hup an account of, dll that he hds transacted 
on his bchqlf, and must answer for all losses by his wilful 
default or negligence. In order, therefore, to prevent dis¬ 
agreeable contests with young gentlemen, it has become a 
practice for many guardians, of large ^states especially, to 
indemnify themselves by applying to tjie court oi chancery, 
acting under its direction, and accounting annually before 
the officers of that court/ For the lord chancel]^- ’is, by 
right derived from the crown, the general and supreme 
guardian of all infants, as well as idiots and lunatics; that 
is, of all such persons as have not discretion enough to 
manage their own concerns. Incase therefore any guardian 
abu^e his trust, the court will check and-punish him ; nay, 
sometimes will proceed tew the removal of *him, and appoint 
another in his stead. 

2. Let us next consider the ward, or person within age, 
for whose assistance amd support these guardians are con¬ 
stituted by law; or who It.is that is said to be within age. 
The ages*of mal^ and female are different, for “different 
purposes. A male, at twelve years old, mfty take the oatbf 
of allegiance; at fourteen is at years of discretion, and 
therefore may consent or disagree to marriage, and choose 
his guardian; and at twenty-one is at his own tlisposal, and 
may aliene his lands, goods, and chattels. [But an infant 
cannot now make a valid will, (statute 7 Will. IY. and 
1 Viet. c. 26, s. 7,) nor act as a sole executor.] A female, 
at twelve, «is at years of maturity, and therefore may 
consent or disagree to marriage; at fourteen*is at years of 
legal discretion, and may choose a guaadian; and at twenty- 
one may dispose of herself and her property. So that full 
age, in male or female, is, twenty-one years; which age is 
completed on the day preceding the anniversary of a per¬ 
son’s birth ; who till that time is an infant, and so styled 
in law. [As the law, in general, does not take notice of 
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the fraction of a day, if a person be bom on the lBt day 
of January, he is of age on the morning of the last day 
of December, though h& jnay not have Hved twenty-one 
years, by nearly forty-eight hours.] 

3. Infants have various privileges, and disabilities : but 
their very disabilities are privileges ; in order to Becure 
them from hurting themselves r ' by their own impro¬ 
vident acts. An infant cannot be sued, but under the 
protection, and joining the name, of his guardian; who is 
to deix>i?4 him against all attacks, as well by the law as 
otherwise: but he may, by leave of the court, sue, either by 
his guardian, or prochein amy , his next friend who is not 
his guardian. This prochein amy may "be, any person who 
will undertake the infant's cause; and it frequently 
happens that mi infant, by his prochein amy , institutes a 
suit in equity agdinst a fraudulent guardian. In criminal 
cases, an infant of' the age of fourteen years may be 
capitally punished, for any capital offence; but under the 
age of seven he cannot. The period between seven and 
fourteen 'is, indeed, subject to much uncertainty : for the 
infant sshall, generally speaking, be judged prima facie 
innocent; yet if he were doli capax , and could discern 
between good and evil at the time of the offence committed, 
he may be convicted, and undergo judgment and execution 
of* death, though he has not attained to years of puberty 
or discretion.. And sir Matthew Hale gives us two in¬ 
stances, one of a girl of thirteen, who was burned for 
killing her mistress; another of a boy, still younger, that had 
killed his companion, and hidden himself, who whs hanged; 
for it appeared, by his hiding, that he knew he had done 
wrong, and could discern between good and evil; and in 
such cases the maxim of law is, that malitia supplet cctatem. 
[By this is to be understood, that between the years above- 
mentioned, the ordinary legal presumption of doli incapax , 
may be rebutted by strong and pregnant evidence of a mis¬ 
chievous discretion: such as would clearly convince a jury, 
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that a| the time of committing the offence, the child had a 
guilty Knowledge that he was doing wrong. By the word 
malitia , in the piaxim quoted,^# signified, •the doing a 
wrongful act intentionally, without just cause, or excuse.]^ 

So also, in much more modern tirrvs, a hoy of ten years 
old, who was guilty of a heinous murder, was held a proper 
subject for capital punishment, by thg opinion of all the 
judged ‘ 

With regard to estates and civil property, on infant has 
many privileges. It may^be said in general, that ap. infant 
shall lose nothing by non-claim, or neglect of demanding 
his right; nor shall any other laches , or negligence, be 
imputed to an infanti except in some very particular cases. 

It is generally true, that an infant can neither aliene his 
lam^s, nor do any legal act, nor make a deed, nor indeed 
any manner of contract, jjhat will bind him. But still, to 
all these rules there are some exceptions: part of which 
were just now mentioned, in reckoning up the different 
capacities which they assume at different ages; and there 
are others, a few of which it may not be improper to recite, 
as a general specimen of the whole. And, first, tljpugh it 
is true, that infants cannot purchase or aliene estates 
[except subject to the transaction being avoided on their 
arriving at full age,—yet, by a recent statute (13 & 14 Viet, 
c. 60, 7, 20), the court of chancery may make an order, 

vesting lands possessed by iufant mortgagees or trustees, 
as it may direct, or appoint a person*to convey the property, 
as if the infant had done so v^hen of full age]. Also, though 
generally +*ie, that an infant can do no legal act, yet an 
infant, who has an advowson, may present jjp the benefice, 
when it becomes void: for the law, nj this case, dispenses 
with one rule, in order to maintain others of far greater 
consequence; it permits an iftfant to present a clerk, who, 
if unfit, may be rejected by the bishop, rather than either 

* See Mr. Broom's excellent “Treatise on Legal Maxims,'* p. 233 
(2nd ed.). 
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suffer the church to remain unserved till the infant {comes 
of a£e, or permit the infant'to he debarred of his right, by 
a lapse to the bishop, [whlgh would be the jesult of a failure 
to present in due time. 

[An infant, though ^sabled from, doing so many acts on 
his own account, may yet act effectually, as an agent, for one 
who may have chosen to appoint him such. He cannot be 
a juror, blit may be a^ witness, in cases of even the greatest 
moment, civil and criminal, and though of very tender 
years, provided the court be satis^ed of his intelligence, and 
knowledge of the obligation of an oath. And, generally, it 
may be stated,* with reference to contracts entered into by 
infants, first, that all such as the coxnfa can pronounce to 
be prejudicial to him, are void;—secondly, all those which 
it can pronounce to be beneficial to him, are valid; ..and 
lastly, those which do not distinctly fijll under either head, 
are voidable by him&olfy at his election. Under the first 
clasB is, a contract to pay. a penalty ; under the second, a 
contract of apprenticeship, or for necessaries,—food, clothes, 
or education; under the last, a jeohtract for goods, which 
are not^ecessaries, or a lease made to, or by him. While 
thus protected, however, against being defrauded in respect 
of contracts, he is liable, as we have seen, at a very early 
age, for crime, or civilly, for a tort, as it is called (i.e., a 
wrong unconnected with contract)'—as for slander, libel, or 
assault.} 


* S> 2 Steph. Comment, pp. 298—800, and 2 Kent Com. 193. 



353 


CHAPTER XxflX. 

/ * 

MASTER AND SERVANT-PRINCIPAL AND AGENT. 

ft Bla. Com. 423—432.1 

* * . 

[Jhe relation of master and servant is, we have seen, 
founded in convenience; jvhereby a man is directed to call 
in the assistance of others, when his bwn skill and labour 
will not be sufficient to answer the cares incumbent upon 
him. In order to appreciate this mOSt extensive relation, 
that between the employer and the employed, it will be 
useful to fremise q little concerning principal and*! gent ; 
the doctrines of which are substantially thd same, whatever 
the nature of the affairs to which they are applied. 

[In the expanded intercourse of modem society, it is easy 
to perceive, that the exigencies of trade and commerce; tbo 
urgent pressure of professional, official, domestic, and other 
pursuits, and avocations; the tempoihry existence of illness 
or infirmity; the necessity of transacting business, at the 
same time, ** various, and remote places; and the importance 
of securing integrity, ability , and speed in aondufiting the 
concerns of life,—all these must require the assistance of 
many persons, besides the immediate superintendence of him 
whose rights and interests arefto be directly affected by the 
results. The Roman law thus tersely expressed the same: 
Usut JProcuratorit perquam necessariut est, ut qui rebut suit 
ipti superette vel nolunt, vel non possunt, per alios pot tint vel 

A A 
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agere tel convenire .—Subject to very few exceptions, whatever 
a man sui juris , may do himielf, he may do by another; and 
as a t correlative of this taaxim, whatever i is done by that 
otlier, is done by his employer. Hence the fundamental 
maxim, Qui per alium jfacit, per seipsum facere videtur ; i.e., 
he who does an act through the medium of another, is, in 
law, considered as doing it himself,* a maxim, as the la + j 
learned chief justice Tindal observed,—“Vhieli is of almost 
universal application.^’f Due reflection on this doctrine, 
will lead^to an appreciation of rights and dutieB of the most 
critical character, in any species of the relations and affairs 
of life. 9 

[Every Agent must be regarded, as^to his sayings and 
doings in that character, as though he were the principal 
. himself, speaking with Mb own lips, writing with his own 
hand, and acting, or abstaining from acting, as would his 
principal; but subject*.to this capital condition, that the 
agent be speaking, writing, and acting, pursuant to, and 
witMn the .scope of, the authority delegated to him by Ms 
principal: otherwise no man would dare to employ an agent. 
Hence ^ principal should consider well the discretion and 
fidelity of him whom he proposes to put in such a responsible 
position; and the agent himself should be similarly circum¬ 
spect, lest he not only injure or ruin his principal, but 
expose himself, to injurious and ruihous liability; and further 
than this, again, it behoves third parties to be cautious 
while dealing with an agent, lest they also be injured or 
ruined, by negligently or hastily assuming an agent to be 
acting within the scope of an authority, which he is, in fact, 
very far exceeding. 

[The first question to be answered is,—whether the rela¬ 
tion of Principal and Agent exist, in fact P And this must 
depend upon the evidence afforded by either a written 
appointment, definite and precise; or implied from circum- 

* See Mr. Broom’s “Legal Maxims,” p. 643, and “Story on Agency,” 
p. 2. + 8 Scott, N. B. 830. 
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stances,—from -the position of the parties, their previous 
relations and dealings, or some custom prevalent among 
particular classqp of mercantij^and other ^persons.* As 
with the fact of the relationship, so is the nature, extent, 
and duration of the authority entrusted to the agent: all 
these being matters often very difficult to determine, alike 
By principal, agent, and*third parties. f Therefore it is, that 
honesty, discretioh, and vigilance, are qualities which all 
ought to possess, who are parties to Much, a relation, i£ its 
results are expected to be satisfactory and safe. It jjhould be 
seen whether the alleged agent be really such ; what is the 
scope of his authority, and how it can be ascertained; how 
it ought to be exerted; and how long it lasts; whether, 
for instance, it cease simply firojn the operation of altered 
circumstances: by act of law: by the principal’s revoca¬ 
tion, or the agent’s renunciation: by* the bankruptcy, 
insanity, marriage, or cleath of either or both, principal and 
agent. What is to be done, again, in a sudden emergency, 
unforeseen by either party, and when*they havuno oppor¬ 
tunity of consulting eachK^her, and yet must act T When 
may a principal adopt an unauthorised act of his #agent p 
When is an agent personally, or a principal civilly, or even* 
criminally, liable for the acts of his agent ? These are the 
occasions of almost half the litigation of modem times; 
no little of which might be avoided by adequate vigilance 
and circumspection, by every kind of agent: attomies: 
auctioneers : bailiffs: brokers: factors: consignees: ship- 
captains : partners : clerks servants. A partner affords 
an interesting illustration of the doctrines which we have here 
been indicating : for in a partnership, each yiember of the 
firm is the accredited agent of the, rest, whether they 
be active, nominal, or dormant; and, as such agent, has 
authority to bind them, by either simple contracts respecting 
the goods or business of the firm, or by negotiable instru¬ 
ments circulated in itB behalf, to any person dealing 
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[The object of affording a glimpse of this vast head of law, 
is to'show the necessity of even laymen, attending to general, 
and perfectly well settled^ principles, regelating a relation, 
with which no one can at all times dispense, and the operation 
of which often entails sudden, serious, and avoidable re¬ 
sponsibility, trouble, and danger. Let us now, however, 
come to that species of principal and agent, which is indicated 
by the words, Mastered Servant. 1 

[It has been already explained] that pure and proper 
slavery does not, nay c^piot, subsist in England: such, I 
mean, as gives an absolute and unlimited power to the 
master^ over the life and fortune of the slave. It is, indeed, 
repugnant to reason and the principle^ of natural law, that 
such a state should subsist „any where. vlt is laid down, as 
we Have seen,* that a slave, the instant he lands in England, 
becomes a free man: that is, the law will protect him in 
the enjoyment of his person and his property. A cele¬ 
brated edict under Louis XVI. is prefaced by a solemn 
declaration, that “ Labour is the poor man’s property; that 
no property is more sacred; a$d," that neither time nor 
author^y can sanction the violation of his rigli£ freely to 
dispose of this, his only resource.” The general rule in this 
country also, is, that all have a property in their own 
labour; but to this there are certain exceptions. The 
earnings oft married women, belong to their husbands ; 
of children, to their parents; of apprentices, to their 
masters or mistresses*: of convicts, to the public; and 
those of paupers, to the community by which they are’ 
maintained. -In this last instance, indeed, labour os will be 
hereafter* explained, is imposed as a test of destitution, 
for the very purpose of protecting the property of the 
industrious, in their own labour, as well as all other 
property, from being consumed by the able-bodied idle. 
Subject to these just exceptions, every British subject has a 


* Ante p. 97. 
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Tight the liritest advantage derivable from his own labour 
—to b§stow it where, as, where, for whom, and for what 
return, he pleases.. Both mastg^and men are now fflee j;o 
combine together (stat. 6 Geo. IT. c. 129) respectively, for 
the purpose of peaceably deter minin g what wages the one 
will give and the other accept, for labour, and under what 
Seditions it shall be beStowed or accepted; but care must 
be taken not to abuse this right, with a view to 
intimidation, dictation, or coercion, which is illegal alike in 
masters and workmen. f Laboiup being thus fre^ it is a 
general rule,* that any man who bestows his labour for 
another, has a right of action to recover compensation for it, 
subject to the two exceptions of physicians and barristers» 
whom the law fastidiously supposes to act with a view to 
only honorary reward. [They, too, however, may maintain 
actions to recover compensation for their* services, provided 
they deem it consistent with their position to make, before* 
hand, an express agreement for such compensation.] t 
JPrimd facie , therefore, all labour dorife for another, at his 
instance, expressly or itnpliedly, (for no mere voluntary 
courtesy dr service can establish the relation of debtor and 
creditor, in respect.of it,) and of which he "takes the advan-" 
tage, must be paid for, unless he can prove that it w»s not. 

[There are four classes of servants: domestic servants ; 
labourers; apprentices; and others of a superior class 
which will presently be specified. 

[I. The first sort of servants acknowledged by the law 
of England, are domestic servants, called ordinarily 
“menial,” f&m living intra mania: but it is not absolutely 
necessary that the servant should, to be entiled ** menial,” 
live actually under the master’s roo$ or in a part of his 
dwelling-house. A head gardener, for instance, living in a 
separate house, rent free, with yearly wages, and having 
several inferior gardeners under hiip, comes so far under the 

* Per curiam, Poacher t. Norman, 3 B. It 0. 744. 

+ See Veitch v. Ruuctt, 8 Q. B. 928. 
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designation of a menial servant, that r-hc- hiuv hi dis¬ 
charged on a month's notice.* On the other" hand, 
persens may live intra v^enia t and yet J)e by no means 
subject to the incidents annexed to menial^ servants, 
with reference to dismissal; as is the case of secretaries, 
librarians, stewards, clerks of various kinds, tutors, and 
governesses. If engaged generally, + as far as relates-4>o 
time, it may be construed as a contract for a year, especially 
if the salary be payable yearly, or quarterly. It was recently 
decided that a govemes^ engaged at a yearly salary, was 
not dismissible as a domestic servant; the court saying, 
“ the position which Bhe holds, the station she occupies 
in a family, and the manner in vjhich such a person 
is usually treated in society, certainly plhce her in a very 
different situation from that held by a mere menial or 
domestic servant.' As matter of law, therefore, a gover¬ 
ness does not fall within the rule of a month’s wages, or 
warning.” X In these cases, also, a cause of immediate 
dismissal must be serious and substantial, involving moral 
fhiecondtict, or wilful or habitual disobedience or negligence. 

[Thtj.contract of a menial servant arises upon the hiring: 
•and if no fixed period of service be agjped on, and nothing 
said, bgt about the rate of wages, the law construes it to be 
a hiring for a year, subject to the right of either party to 
terminate the contract at pleasure, by giving, the one a 
- month’s wages, the other a month’s “ warning,” or notice 
of quitting at the end«of a month. This contract cannot 
be terminated earlier or otherwise by either party, without 
lawful cause, which must not depend upon whip*, or caprice. 
Moral misconduct, habitual neglect, or deliberate, and 

* Novrtan v. Ahlett, 2 S3. M. & It. 54. The jury, on these facts, ex¬ 
pressly found that the gardener was a menial servant, and the court held 
that their verdict was right. 

+ A contract of hiring and service need not be made in writing, unless it 
mnst extend beyond a year; in which case the Statute of Frauds is 
applicable. 

$ Todd v. Kerrick , 8 Exch. 151. 
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thertfo r^WBfaL disobedience, renders the servant liable 
bo infant dismissal, without any wages at all, if sucfi dis¬ 
missal occur during a currenj^uaper; for" the servant’s 
misconduct alonelias prevented his continuing in the service 
long enough to earn the wages duelat only stated periods: 
in legal language, an entire contract cannot, under these 
Sircumstances, be “ apportioned,’* and in favour of the 
wrong-doer.—A servant, on the one hind, impliedly promises 
obey all his master’s lawful and i/asonable orders, fairly 
within the scope of his employment, and-the master, on the 
other, impliedly promiies to issue none other than such 
orders. The latter, moreover, is not impliedly liable for 
an injury sustained by a servant, while acting in obedience 
to his master’s oroers,* nor to provide him with medicine, 
or«surgical attendance. Nor is a master bound to give his 
servant a character, {jo ayy one applyingfor it; but if he do, 
it must be a true and just one.* If, however, he give a 
character disparaging to the servant, but ho.n&jide, under 
an impression of its truth, he is not liable to, an action by 
the servant, because it "was, as the law calls it, a’privileged 
communication: Jbat is, one made on such a lawfu^ccasion, 
as tends to rebut the primd facie inferened of malice, other¬ 
wise springing from a statement derogatory to private 
character. To sue his master for damages, the servant must 
establish a case of not only falsehood, but of malicious 
motives, of which a jury must judge. If a master discover 
that he has given an undeserved good character to a servant, 
who obtains, by means of it, a new place, the old master is 
bound to inform the new one. Finally, to protect masters 
from the consequences of being impost^ upon by false 
characters, statute 32 Geo. III. c» 56, renders both the 
giver and the obtainer of such liable to a fine of 20 1. and in 
default, to imprisonment with bard labour, for not less than 
one month, nor more than three. 

[II. A second species of servants, are laboubebs, whether 


* See Skip v. E. C. Railway Co., 23 L. J. (N.S.) 23 C.P. 
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in husbandly, manufactures, or otherwise,..^! 'lin^ngJ&tfrvt 
mcenilh, as part of the ^unily. * These are engaged, usuljfiy, by 
the dqy, or week: but 'it na^time be specified and the wages 
“ ale bo much,” or, “ ai : the rate of” so fnuch per annum , , 
it is regarded as a yea^y hiring; ana principle of natural 
equity, with reference ijfco servants in husbandry; that the y 
servant shall serve and the master maintain him, througbov > 
all the revolutions ofrthe respective seasohs: as well when 
there is work to be do^, as when there is not. The hirii% 
depends of course upon the expressed will of the parties, at 
the time, dr the custom which wb$ prevail in the locality. 
There is* no such practice in the case of husbandry, as of 
domestic, servants, with reference to a month’s warning, or 
a month’s wageB. Various statutes empoWer justices of the 
peace to compel persons not having any visible means,of 
livelihood, to go out to service iq husbandry, or certain 
specific trades, and to adjust disputes which may arise 
between them, and their masters. * 

[III. A third species of servants are called apprentices 
( from “ apprendre ,** to learn); and ‘are usually bound by 
indenting but not necessarily so, for a term of years, to 
serve their mastens, and be instructed by them. 

[The system of apprenticeship, is said by a great autho¬ 
rity,* to have been wholly unknown to the ancients: that 
there iB not a (trace of it to be found in the Roman l%w, nor 
any Greek or Roman word expressing the idea which wc 
now annex to the wond apprentice. Others,t however, 
conceive the relation thus created to be of very ancient 
origin, and the reciprocal rights and duties involved by it, 
greatly to* resepible those of Parent and Child; for the 
master is entitled to tjje whole produce of his apprentice’s 
labour, and may, in case of disobedience to his lawful 
orders, or for detected immorality, inflict moderate corporal 
chastisement, on a male infant, as a father on his child, 

* Adam Smith, “ Wealth of Nations,” book I. c. 10. 

+ Smith's (< Mercantile Law,” book Ill. c. 10. 
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or a on his pupil: the right to do so, arising 

in eaqfcase out of tlio patria potesms f the delegation of 
which has been, m all ages, ajjtfwc/ for thd sake if the 
good government and education oil young persons. T^his 
power the master cannot delegate! The contract of ap¬ 
prenticeship is one of those by whi<A a person under age is 
permitted, by law, to Mnd himself; on the general ground 
adverted to by ford Mansfield, that/** if an agreement be 
the benefit of an infant, it shall jpind him.” He pay, 
indeed, elect to avoid the agreement, at his full age, or even 
while under age, if it be *manifestly for his benefit so to do. 
If the apprentice himself do not execute the instrument of 
apprenticeship, it will not be binding. 

[Since the time of Elizabeth # till a recent period, it was 
necessary to serve a seven years’ apprenticeship before any 
trade could have beeij exercised in Engl&nd: but this rule 
was entirely abrogated by the Municipal Corporation Act, 
in the year 1835. In ordinary cases, apprenticeships are 
voluntary ; but this is different with*parish apprentices, as 
they are called—-the children of poor persons. Till recently, 
persons tould b^ compelled to receive such apprentices; 
but this practice also has been abrogated, by statute 
7 & 8 Yict. c. 101, s. 13. The rights and liabilities of these 
masters and apprentices, are carefully regulated by many 
statutes; and it may suffice here to say, that the Poor Law 
Commissioners have a general superintendence in these 
matters. Justices of the peace caif also settle disputes in 
such cases,, and even terminate, as indeed they may in all 
cases, for pepper cause, the contract of apprenticeship.—A 
recent shocking case * of cruelty, led t(* the passing of 
the statute of 14 & 15 Yict. c. 11$ which, reciting that 
it was expedient to make provision for the better protec¬ 
tion of persons under tbo care and control of others, as 
apprentices or servants, enacts, that the neglect, wilfully, 
and without lawful cause, to provide for such, necessary 


* Regina v. Sloane. 
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food, clothes, or looking; or unlawfully.*-^ xY^i^ously 
assaulting them, wheJpby their lives shall be endangered, or 
their Jiealth actually, <y lik/^ to be, permanently injured,— 
shall be a misdemeanoi tt punishable with imprisonment, for 
a period not exceeding three years, with or without hard 
labour. It must further be stated that the legislature, in J 
a beneficent spirit, has, with increasing energy and frequent,, 
interfered to secure t^e rights of servants as against their 
employers, especially i^i the case of persons of tender 
and of the female sex; and when employed in unhealthy or 
dangerous callings, in mills, miies, and otherwise, and 
exposed to excessive labour: and to prevent frauds on the 
part of masters, in the payment of wag x s to their servants. 

[IV. A fourth species of “ aervants,” is of a superior order 
—that of agents, stewards, bailiffs, factors, brokers, clerks, 
commercial travellers, tutors, governesses, and others em¬ 
ployed in analogous capacities, as already glanced at. In 
these cases, a general engagement (i.e. without mention of 
time), at a yearly salary,—or, “at the rate of” so much 
per annum, is taken, per sc, to be tai engagement for a year 
certainyupvith all its legal incidents as to continuance or 
termination: but the presumption of a yearly hiring, may 
be rebutted, by evidence that such was not the intention of 
the parties. Thus, a general hiring at weekly wages, or 
at so muchjwr week , “ for so long as the master shalj. want a 
servant,” or “for so long os they shall agree,” are only weekly 
hirings, in the absence of any other circumstances casting 
light on the intended duration qf the contract. If any facts 
show, however, that the parties intended a yesyily hiring, a 
reservation of images payable at shorter intervals, will not 
controul it. Thus, wjiere the contract was to serve “ for 
4*. 9 d. a week,” or “at the rate of 4s. a week,” with 
liberty of parting, on a month’s notice from either, this was 
held to be a hiring for a year, on this principle:—that the 
mention of a month, showed that the stipulation Jpr weekly 
wages was not intended to limit the duration contract. 
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The^re^offipLl?^a, therefore, of its havjfig been intended for a 
yearjjjremained unrebutted.—-Such efeem the general 0 prin¬ 
ciples applicable to those cases incessantly o(£urmig.# where 
the partips may have chosen to enfier verbally, and hastily, 
into contracts of such considerable importance, and to ex¬ 
press them vaguely and loosely; ^hereby placing each at 
Ae^other’s mercy, thePmoment thato opportunity or inclina¬ 
tion may induce either to become l/jstile. Tt*is greatly to 
Gb regretted that any one should engage another in sijeh a 
responsible capacity, otherwise than deliberately, and with a 
written specification of terms. To this it may be added, 
that the happy and advantageous continuance of this 
relation, depends Tfpon the good sense, good temper, good 
faith, and forbearance, of both ^parties.] 

•It remains to notice some of the leading incidents of this 
relation between master and Bervant, regards the acts of 
either towards third parties. • • 

The master may assist his servant, in an action at law, 
against a stranger, without infringing the l^w forbidding 
“maintenance.” So*a. master may obtain damages for 
beating^or maimjng his servant, against a stranger aurhosc act 
has deprived the master of his servant’s service: a less 
which must be proved upon the trial. A master likewise may 
justify an assault in defence of his servant, aud a servant in 
defence of his master: the master, because •lie has an in¬ 


terest in liis servant, not to he deprived of his service; the 
servant, because it is part of his duty, for which he receives 
his wages, to stand by, and defend, his master. Also, if any 
person le^e or retain my servant, being in my service, 
for which the servant departs from me v and goes to serve 
the other, I may have an action fey damages against both 
the new master and the servant, or either of them : hut if 
the new master did not know the servant to be mine, no 
action lies; unless he afterwards refuse to restore me my 
servant, upon information and demand. The reason and 
foundation upon which all this doctrine is built, seems to be 
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tlie properly that ev&ry man has [not in 4fcS*per?yi, but] 
in the service, of his ddtaiestics ; acquired by the contract of 
hiiingj and purchased by giving them wagipar 

Ab for those things vWiich a servant may do on .behalf of 
his master, they seem/all to proceed upon this principle, 
that the master is ansVerable for the act of his ^servant, if 
done by his command, hither expressly given, or implied: 
on the great principle* already enunciated, qui facit per 
aliim , facit per se. Therefore, if the servant commit a 
trespass by the command or encouragement of his master, 
the master shall be guilty of it; though the servant is not 
thereby excused, for he is, at the same time, to obey his 
master in matters only that are honcsf and lawful. If an 
innkeeper*s servants rob his. guests, the master is bound to 
restitution: for as there is a confidence reposed in him, that 
he will take care to*'provide honest servants, his negligence 
is a kind of implied consent to the robbery; mm, qui non 
prohibet, cum prohibere possit , jubet. [This might, however, 
be otherwise*# the guest were guilty of gross negligence, or 
the thievds were his own comparfions or servants. The 
innkeeper is also liable for any loss or bijury arising pro 
defectu hospitatorif, vel servientum suortm : and the loss or 
injury, itself, will be presumptive evidence of negligence.] 
Likewise, if the drawer at a tavern sell a man bad wine, 
whereby his health is injured, he may bring an action 
against the master: for, although the master did not 
expressly order the serfant to sell it to that person in 
particular, yet his permitting him to draw and sell it 
at all, is, impliedly, a general command. [ThL, however, 
does not prove that the servant, also, may not be personally 
liable for the fraud of which he is personally guilty.] 

In the same manner, whatever a servant is permitted to 
do in the usual course of his business, is equivalent to a 
general command on the part of the master. If I pay 
money to a banker’s servant, the banker is afcswerable for 
it: but if I pay it, for instance, to a clergyman’s or a 



SEBVANIS ANSWEBABLE 70S THEIB OWN CEIME3. 365 

physician Vaa’want, whose usual business it is not to receive 
monej^idr his master, and thc'servant embezzle it, I # must 
pay it over again. If a stew/yd let a lease of a#farm, 
without the owners knowledge, the owner must stand* to 
the bargain; for this is the stewar d’s business. A wife, a 
friend, a relation, that are accustomed to transact business 
tfjOTa man, are quoad ho% his servants; and the principal must 
answer for their* conduct: for the $w implied, that they 
act under a general command and without such a doctrine 
as this, no mutual intercourse between man and man, could 
subsist with any tolerable convenience. [The maxim, re¬ 
spondeat superior (i. e. let the principal be answerable) is 
but another form o^that other, qui facit per album, facit per 
*?.] If I usually deal with % tradesman bjr myself, or con¬ 
stantly pay him ready inongy, I am not answerable for 
what my servant takes up upon trust; for here is no 
implied order to the'tradesman tq trust my servant: but 
if I usually send him upon trust, or sometimes on trust 
and sometimes with ready money, JL am answerable for 
all he takes up; for the tradesman cannot possibly dis¬ 
tinguish, when he comes by my order, and wh,$n upon 
his own authority. • • 

If a servant, lastly, by his negligence, do any damage to 
a stranger, the master shall answer for his neglect. If a 
smith’s servant, for instance, lame a horse while he is shoe¬ 
ing him, an action lies against the master. But in these 
cases the damage must be done while he is actually em¬ 
ployed in the master’s service: otherwise the servant shall 
answer for'his own misbehaviour. [The case, however, is 
altogether different with reference to crimes, or wilful inju¬ 
ries, committed by a servant without his master’s consent 
or encouragement, although in the course of employment 
as servant. "Were it otherwise, the relation of master and 
servant would be annihilated. No one would dare to employ 
a servant; for in crimes, and “ torts ” (as the law calls 
wrongs unconnected with contracts) all are principals, and 



366 AS A GENERAL BULB THE MASTEB LIABLE. 

as such personally liable for their acts. * -*latirn of 
neither parent and child, not of master and servaih, will 
excuse or extenuate, the commission of any . crime, of what¬ 
ever denomination; for the command to Commit a crime is 
void in law, and can protect neither the commander, nor 
the instrument.* ' The general rule as to a master’s liability 
for the wrongful act of his servant, cannot be expressed 
better, or more instil ictively, than in the well-considered 
language of the court of exchequer, in a recent case.f “ On 
that principle, qui facit per alium,facit per ee, the master 
is responsible for the acts of his servant; and that person 
is undoubtedly liable, who stood in the relation of master 
to the wrong-doer: he who had selected that wrong-doer 
as his servant, frbm the knowledge of, or belief in, his skill 
and care, and who could reippve him for misconduct, and 
whose orders he was bound to receive and obey.”] 

We may observe, that, in all the cases here put, the 
master may be frequently a loser, by the trust reposed in 
his servant, ljut can never be a gainer ; he may frequently 
be answerable for his servant’s jnibbebaviour, but never 
can shelter himself from punishment by laying tk3 blame 
on his agent. The reason of this is still uniform aud the 
same; that the wrong done by the servant is looked upon, 
in law, as the wrong of the master himself: and it is a 
standing maxim, that no man shall be allowed to make any 
advantage of his own wrong. [Thus have been laid down, 
plainly and intelligibly, some of the fundamental principles 
regulating the great relation of principal and agent, one 
interesting and important to, as affecting, almost every¬ 
body, in every rgnk of life. They are worthy of careful 
and frequent reflectiop, for practical guidance; Bhedding 
clear light on transactions apparently hidden in intricacy 
and darkness.] 

* 1 Hale, F.C. 44, 516; 4 61a. Com. 28; Brown’s Maxims, 11 
(2nd. ed.). 

+ Qaarman v. Burnett, 6 M. & W. 500. 
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CHAPTER XL. 

THE POOR. 

[1 Bla. Com. 359, et *eg.] * 

• ^ 

[JfF there Ite among you a poor man of one of thy brethren, 
within any of thy gates, in thy land , which the Lord thy God 
giveth thee, thou shalt m not harden thifiemheart, nor shut thine 
hand , from thy poor brother: but thou shalt open thine hand 
wide unto him , and shalt surely lend Jiim sufficient for his 
need , in that which he ichn^eth . . . lievoare lest*thine eye 
be evil against thy jpoor brother , and thou givest him ^nought, 
and he cry unto the Lord against thee , and it be sin unto theek 
Thou shalt surely give him, and thine heart shall not be 
grieved when thou givest unto him: because that for this 
thing the Lord thy God shall bless thee in all thy works , and 
in all that thou puttest thine hand unto. For the poor shall 
■never cease out of the land: themfore I command thee, 
saying, thou shall open thine hand wide unto thy brother, to 
thy poor, andjto thy needy in thy land.* 

[Such was the divine command to the •Jewish nation: 
enjoining a duty, and its willing pcrfosmance, with a threat 
of evil, in case of non-observance; a promise of good, in 
return for obedience; and an assurance that the occasion 
for such obedience, should never cease. Ages afterwards. 


* Deutetonomy it. 7—11. 
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our Saviour, also, solemnly reminded those yvk&jp. he ad- 
dresdfed, ye have the poor always with you :* by few 

pregqant words, enjoining a constant and hearty perform¬ 
ance of the duties prescribedHo the choseh people of old. 

[These obligations, it is needless to say, are recognised 
by a Christian state like that of England; which feels, 
nevertheless, difficulty in ascertaining the extent of suck 
obligations^ and the iftode of effectually discharging them: 
indiscriminate and lavish bounty being seen to induce at least 
as serious evils, as its opposite extreme. The great object 
of the Pobr Laws of England, is to dispense adequate 
relief to 'the impotent and deserving poor, without afford¬ 
ing encouragement to the idle and undeserving. While 
humanity and religion prescribe the succour of the desti¬ 
tute, nothing can be more unreasonable, unjust, and 
prejudicial to the. public interest, than to compel the 
industrious part of th§ community to maintain those who, 
though able, are unwilling to labour:+ and those must 
surely be deficient in foresight, as well as justice, who, in 
the words of Blackstoue, dtiffer qne half of a parish to 
continue^ dissolute and unemployed, and are at length 
aprazed to find, tl^at the industry of the 6ther half is not 
able to maintain the whole. 

[Passing from the moral duty of a voluntary, to the legal 
duty, with wlpch alone we are here concerned, of a com- 
pulsoiy, relief of the poor, the hitter will be found liable 
to a two-fold practical difficulty: to ascertain who are the 
proper recipients of such relief, and who are bound to 
bestow it.—In a general wav, the answer to 'the former 
question is, not difficult, resting, as it does, on the surest 
grounds of humanity; viz. those should be relieved, who are 
unable to work, if they had the opportunity, and those who 
though able and willing, yet cannot find work to do. The 
law of Clod and man forbids that either of these classes 


* Matt. xxvi. 11. 


t 3 Steph. Com. 176. 
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should perkh. About the Blothful and dissolute poor, who 
can but will not, we lleed give ourselves here no 

concern, except so far as to say, Ijiat it is not easy to devise 
and apply fitting tfests of such & condition: yet this is one 
of the greatest problems to be solved by an equitable, and 
even a safe, system of poor laws. The attempt to do so 
^wras made by the legislature in the year 1834,* which 
coual&tutes an epoch of no small impo/tance, in <Tur modern 
social economy. m 

[The intricacy and obscurity of olfr Poor Laws have been 
long proverbial; harassing the legal profession by their 
difficulty, and the public by ruinous lttigation. For general 
purposes, and especially those of the learner, it must 
suffice to say, that four worjls represent the four great 
features of that law, and corresponding sources of social, 
legislative, and ’ legal perplexity :—relief ; settlement ; 
removal ; ratino. All these may lie resolved into the 
two questions above-mentioned, viz. who ought to be 
relieved ? and, who are bound to relieve ? 

[In forming a judgment concerning the spirit of ancient 
legislation it is of course essential, in all cases, to consider 
carefully the cirdhm stances of the times; and in that* 
relating to the poor, our ancestors have for many centuries 
experienced the difficulties which, modified by social changes, 
continue to harass their descendants. Among the mauy 
great ameliorations, (says one who has written excellently on 
this difficult and important subject,) introduced by Chris¬ 
tianity into the manners and laws pf the Itoman world, 
that which concerned the relief and*support of the poor, 
holds a prominent place. What is now emphatically called 
Christian charity,—man’s love of his* neighbour ,—J may 

* By Stat. 4 & 5 Will. IV., c. 76, passed 14 August, 1834. 

+ The reader who wishes to obtain a luminous account of such matters, 
oy one whose researches and professional experience have qualified him 
for the Undertaking, is referred to Mr. Pashley’s “ Pauperism and Poor 
Laws,” (a.d. 1852,) where may be found at large, the substance of much 
that follows. £ Ante, p. 2. 
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be siud to bare been unknown in ^pcient- Rome, until 
Christianity became, under "Constantine, tbe avowed* public 
religion of tbe state. Th$ light so long shining in darkness, 
that at first comprehended not,* at length enabled men 
to Bee the deformity of some parts of tbe prevailing system 
of law and manners. Scarcely had Constantine assumed 
the imperial purple, when be issued the first of a series ot 
legislative' provisions^ destined soon to constitute the* poor 
lay of the empire.f 

[This duty of providing, and of administering, relief for 
the- poor, was in the first instance undertaken by the 
Christian State, but sdon transferred to the Church; and the 
ample endowment of the clergy, seem" to a great extent to 
have been bestowed for the purpose of enabling them to 
perform this primary and paramount duty: the administra¬ 
tion of relief to the poor, having been transferred from the 
civil officers of the state, to the clefgy. Prom the age of 
Constantine, we find an organisation of public charity, in 
which the Church and the State united their efforts to pro¬ 
vide for*pauperism. Hospitals, ppor-houses, orphan-houses, 
and ofher similar establishments, were erected, and richly 
•endowed, in all the chief cities of the 1 empire; and the 
clergy became everywhere the overseers and relieving 
officers of the poor. To write the history of the poor,J 
and of the manner of supporting them, for about a thousand 
years after the establishment of Christianity as the public 

* John i. 5. 

f .The earliest poor law fif ancient 3tome, may be said to have been the 
lex fnmentaria of tbe yohnge'r Gracchus, which lasted much longer than 
the Agrarian law of Tiberius Gracchus ; but, as it seems, was ultimately 
repealed, and a mdfe limited provision made, by a law of M. Octavius, passed 
A.u.o., 487. Great abuses, however, crept into the administration of this 
latter law; which have been paralleled, in veiy recent times, in England and 
France, when having temporary recourse to similar expedients. It is only 
after the accession of Constantine, that the provision for the relief of the 
Roman poor, becomes fit for comparison with that of modern legislation. 
See Pauperism and Poor Laws, p. 134. (n.) 

J Pauperism and Poor Laws, p. 136. 
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religion of the sta$q, would be little else than a continuous 
chapte^ in the history of the Church itself, showing liow 
constantly it recognised and practised the duty*of relieving 
the destitute poor.* # 

[The Penitentials, Confessionals, and other Compilations 
of the Anglo-Saxon prelates, amply testify the unvarying 
4 re<^|*nition, from the earliest times, of this duty, by the 
Church of England. The Confessional of Archbishop 
Ecgberht,* directs the priest to exhort his penitent tojta 
“ gentle and charitable to the poor, zealous in alms-giving, 
in attendance at church, and in the giving of tithe to God’s 
church, and the poorand in the Sanons enacted under 
Edgar, it is said to bt right, “ that one part be delivered to 
the priests, a second part for $he need of the church, and 
the .third part for the poor.” The ecclesiastical institutes 
of the early Anglo-Saxon Church, show that the clergy 
were required, “at the* hours when they left off the reading 
of holy books and prayers,” to undertake somq useful 
secular work. “ By handiwork,” Bays.#the law, # addressing 
the clergy alone, “ ye may, control your bodies, that they 
be the slower to vices; and, also, ye may provide «so by 
that work, that with your goods ye may help poor men, • 
who have not themselves— and," be it observed, “ have not 
the power to work” Two centuries after the conquest, we 
find, in the language of the Church of England^as strong a 
recognition of that duty of the clergy to relieve the poor, 
as had been seen in the Anglo-Saxon age. It is required 
by a canon of the year 1281, [9 Edward I.], that non-resi¬ 
dent rectors should at least provide for the necessities of 
pauper parishioners; and many archbishops s of Canterbury 
appear to have inserted in dispensations for non-residence, 
an express provision for distributing a portion of the pro¬ 
ceeds of the benefice, among the poor .t 

[When tithes and oblations became payable to rectors of 

* Pauperism anjl Poor Laws, p. 148. 
t Id. p. 154, Lyndwood, 132; Gibson’s Codex, ii. 885. 

b b 2 
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parishes, the relief of the poor, while commixing an ecclesias¬ 
tical, became a parochial burthen. An ancient ordinance 
expressly provided, that the poor are to be sustained, “ by 
the parsons, rectors of the church, $nd the parishioners ; so 
that none of the poor die of default of sustenancethe 
parishioners discharging their duly by paying their tithe, 
and making their oblations to the church. This duty, more¬ 
over, was "enforced expressly by an act "of parliament, in 
th$ reign of Bichard II. [stat. 15 B-ic. II. c. 6]. Each 
monastery appears to 'have had a poor, or alms-house, as 
part of, or annexed to it, with a relieving officer, or alms-man, 
whose duties were strictly defined.—Thus it appears, that 
the Church of England, from the first conversion of the 
pagan Anglo-Saxons to Christianity, during a long series of 
centuries, was noj only accustomed, but bound, to provide 
for the maintenance of the poor. 

[Even previously to the suppression of the richly-endowed 
monasteries, and the appropriation to secular purposes of 
that wealth which had so long contributed to the support of 
the poor, causes were in existepcb which greatly embar¬ 
rassed, the legislature, in dealing with the evils of mendicant 
•] auperism. The. claims of indigence must then have already 
exceeded the means, or the will, of the ecclesiastical 
almoners; for by a statute in the 27 Henry VIII., the 
officers of to’vns are directed to collect alms for the purpose 
of “ keeping sturdy vagabonds and valiant beggars ” to 
continual labour. That act directs “every preacher, parson, 
vicar, and curate, to exhort, move, stir, and provoke 
people to be liberal for the relief of the impotent, and for 
keeping pnd setting to work the said sturdy vagabonds: ” 
while another clause provides, that “ a sturdy beggar is to be 
whipped for the first offence! his ear cropped for the second! 
and, if he again offend, he is to be sent to the next gaol 
till the quarter sessions; then to be indicted for wan¬ 
dering, loitering, and idleness; and, if convicted, shall 
suffer execution as a felon , and an enemy of the common- 
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wealth ! ” While shuddering at the barbarity of such a Jaw, 
we mult ftot lose sight, as we have already remarked, of the 
serious difficulties, and dangers «nrith. which an arbitrary, 
and not duly considerate legislature, had to deal. The 
inundation of mendicancy then overspreading the country, 
K had originated out of the first break-up of the Feudal System, 
efitagpd by the permission given, in the preceding reign, to 
the great landed proprietors, to alien their estates: a change 
speedily occasioning the dispersion of those numerous bands 
of retainers, which had been fed by every lord of the foil. Such 
a state of things it is easy to see muBt have been fearfully 
aggravated by the subversion of the religious establishments} 
in the year 1539, w^iich instantly involved in- utter ruin 
nearly fifty thousand personal*. From that time, till the 
end of the reign of Elizabeth, we find.the statute book 
swarming with acts amrin^t vagrancy and*mendicity. 

[When Queen Elizabeth commenced her glorious reign, 
she was grievously moved by the condition of the poor. 
She is said to have often exclaimed; during her various 
progresses, on seeing the’immense numbers of the destitute 
everywhere flockiyg to behold her, pauper ubique facet! + 
and her reign is distinguished by incessant efforts to amelio* 
rate their condition, without at the same time imposing 
unjust burthens on other portions of her subjects. Two 
years before her death was passed the statute (43 Eliz. c. 
2,) under the provisions of which all relief of the poor of 
England and Wales has now been administered for two 
centuries and a half; and an outline of the chief provisions of 
this noble aoj; of the legislature, is now presented to the 
student, with a recommendation of it to, his thoughtful 
consideration, as the basis of all soijnd legislation on the 
subject. 

[The first section directs that the churchwardens of every 
parish “ and fower, three, or two substanciall householders 

* Porter's Prog, of the Nation, p. 85. (Ed. 1847.) 

t Pauperism and Poor Laws, p. 188. 
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thei^e ” to be nominated yearly, “ sbalbc called Overseers 
of tbe poore of the same parishe, and they, or tie greater 
partfe of them, shall take **Di;der from tyme to tyme, by and 
withe the consent of two or more justices of peace, for 
settmge to worJce of the children of all such whose parentes 
shall not, by the saide churchwardens and overseers, or the, 
greater parte of them, bee thoughte able to keepe .and 
maintains theire children. And also for settinge to worke 
all'such p’sons, maried or unmaried, havinge no meanes 
to maintaine them, as use no ordinarie and dailie trade of 
lief to get their livinge by; and alsoe to raise weekelie, or 
otherwise, by taxacon of every inhabitant, parson, vicar, and 
other, and of ev’y occupier of landes, Houses, tithes, impro¬ 
priate, or propriac’ons of tythes, cole mines, or saleable 
underwoodB in the saide parishe, in such competent sume 
and sumes of money as they shall thinke fytt, a convenient 
stocks of flaxe, hempe; wOoll threed, iron, and other necessarie 
ware and stuife, to set the poore on worke , and alsoe competent 
sumes of money for affd towardes the necessarie reliefs of the 
lame, impotente, olde, blinde, and-Suche other amonge them, 
being poore and not able to worke, and alsoe for the putting 
but of suche children to be apprentices, to be gathered out 
of the same parishe, accordinge to the abilitie of the same 
parishe: and to doe and execute all other thinge, aswell for 
the disposing of the said stocke, as otherwise conc’ninge 
the p’misses as to them shall seeme convenient.” 

[It must be observed*, that no provision is here made for 
either ascertaining a place of settlement by which the in¬ 
digent poor were to be maintained, or for removing them to 
any such place., This had been done advisedly, from a con¬ 
sideration of the evilg which had ensued such provisions in 
an earlier statute of the same reign, (14 Eliz. c. 5,) and the 
previous one.—From the year 1601 to 1662, the admirable 
provisions of the former statute, were, though loosely, ad¬ 
ministered without its being necessary to remove any poor 
people from one part of the kingdom to another, in order 
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that they might fle relieved. All poor persqps were entitled 
to needful relief, wheresoever residing, without any such 
interference with the labours gf the poor, and witb their 
personal. freed oeO, as was unhappily exhibited by subse¬ 
quent legislation—it being only the rogue , or vagrant , that 
was liable to removal to his place of birth, or his last 
tjireo yenrs’ habitation. The two grand objects of the act 
had been attained—the relief of the aged aifd impotent, 
and the extension of charitable support , to the able-bodied, 
by means of industry, imposed as the peremptory condition 
on which, alone, relief of the able-bodied could be bestowed* 
There was, however, one great Emission, among others, 
in this statute, ]Jointed out by Sir Matthew llale: no 
power was given to parish oncers to purchase, or hire, any 
wQt'hlmtse , and with some few local exceptions, it was not 
till upwards of a century afterwards, via., in the year 1722, 
that such a general flower for that ^purpose was conferred, 
as constituted the workhouse strictly a test of destitu¬ 
tion, applicable by parish officers, jvho were not to give 
relief to persons refusing to be maintained? in such 
workhouse. m 

[Unfortunately, the wise provisions of the act of Elizabeth, 
were not administered vigilantly and faithfull}', during the 
interval of sixty years above adverted to; which led to a 
great difference in the burthen of pauperisui, in different 
parts of the country, and corresponding impatience and 
murmuring. At length, in the year 1G02 w r as passed a 
statute, to which have been generally ascribed a great 
portion of those serious evils which the Poor Laws have 
entailed on the country. It recited, that the number of the 
poor throughout England and "Wales had become “very 
great, and exceeding burtliensomc, being occasioned by 
some defects in the law concerning the settling of the 
poor, and for want of a due provision of the regulations 
of relief and employment in such parishes or placeB where 


* Pauperism and Poor Laws, p. SIS. 
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they are legally settled, which doth enforce many to turn 
incorrigible rogues, and others to perish for want.” r This 
act, therefore, 1 conferred ai^ arbitrary power of removing a 
pobr man from the place of his residence, to what is called 
the place of his settlement ; a step which had been delibe¬ 
rately discarded, by the great act of Elizabeth. A man’s 
labour was thenceforth to be restricted to a single parisjj : 
thus serving to restore that ancient relation between the 
merg land* and the.labourer rendering it productive.* 

[The statute of Charies II. enacts as follows: and on 
tjiis, also, as in the case of the statute of Elizabeth, must 
be bestowed the careful attention of the student:— 


[“ Whereas, by reason of some defects in the law, poor 
people are not restrained frojji going from one parish to 
another , and therefore do endeavour to settle them selves 
in those parishes where there is the best stock, the largest 
commons and wastes tp build cottageS, and the most woods 
for them to burn and destroy; and when they have con¬ 
sumed it, then to another parish, and at last become rogues 
and vagabonds, -to the great discouragement of parishes to 
provide gtoclcs, where it is liable to be devoured by strangers ; 
ba it therefore enacted,—thaj- it shall and may be lawful, upon 
the complaint of churchwardens or overseers, within forty 
days after any such person coming to settle in any tene¬ 
ment under the yearly value of £10, for any two justices of 
the peace, of the division where any person likely to be 
chargeable shall come to inhabit, by their warrant, to 
remove and convey such person t or persons to such parish 
where he or they were last legally settled , either as a native, 
householder, sojourner, apprentice, or servant, for the space 
of forty days at the least.” 

[To the operation of this statute, and the neglect and 
systematic abuse of its illustrious predecessor, the statute of 
Elizabeth, seems to be attributable the steady growth of 
Buch social evils as at length alarmed all men for the 


* Pauperism and Poor Laura, p. 80. 
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consequences: anjl parliament, in tbe year 1833, appointed 
a bodji of able and experienced commissioners, to make “ a 
diligent and fyll inquiry into #the practical*operation of 
tbo laws for tbe relief of tbe poor, and tbe manner in 
wliicli they aro administered .” After extensive investiga¬ 
tion, they presented their elaborate “ [Report,” on the 20th 
Fe^jruary, 1834: which«eatisfied the countiy of the necessity 
for prompt and decisive legislation, in order to * arrest the 
rapid and total demoralisation of the working-classes, which 
was fatally counteracting all the efforts of philanthropists 
for enlightening the minds, and improving the condition, of 
the labouring poor. Tbe commissioners reported, that in 
the majority of the districts which they had examined, the 
funds provided under the statute of Elizabeth, for setting to 
work children and persons capable of labour, but using no 
daily trade, and the necessary relief of tHe impotent, “ were 
applied to purposes opposed to tbe letter, and still more to 
the spirit of that law, and destructive to tbe morals of the 
most numerous class, and to the welfare of all.” * It cer¬ 
tainly would appear, ffcvqi the evidence collected" by the 
commissioners, that tbe fearful existing evils were tmccable 
also, in a great manner, to tbe operation of the law of 
settlement and removal. The startled legislature, on the 
14th of the ensuing August, passed the important statute, 
4 & 5 # Will. IV. c. 76, “ Eor the amendment and better 
administration of the laws relative to the poor in England 
and Wales,” which, though it fell short of the expectations 
of those who had advocated, a fundamental change in the 
Poor Laws, effected great and salutary improvements in the 
administration of these laws. As modified by subsequent 
statutes, it may be stated, in a general way,—that the 
administration of the parochial funds, and the management 
of the poor, is now entrusted to a central authority in 
London, styled “ The commissioners for administering the 
laws for the relief of the poor in England,” since called 

4 

* Porter’s Prog. Nat. p. 87. * 
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(statute 12 & 13 Viet. c. 103, § 21) “ The .Poor Law Board,” 
consisting of several of the highest officers of the state, and 
others, who hre empowered to issue, under tjieir seal, General 
Buies, subject to specified supervision. Their whole procedure 
during the year, moreover, is to be reported to both houses 
of parliament. They direct the relief of the poor, in any 
parish, to be administered by a boaerd of Guardians, elected 
by the owners of property and rate-payers; appoint “ In¬ 
spectors ” to visit workhouses, and be present at meetings of 
guardians, and other local meetings held for the relief of the 
poor. They consolidate, in their discretion, but only for 
the purposes of poor relief, several parishes into “unions,” 
under the government of a single boarfi of guardians, elected 
by those most interested in the duo exercise of their autho¬ 
rity: and the parishes thus united, arc to have and maintain, 
at their common" expense, a common workhouse :—each 
parish, remaining, howeeer, separately chargeable with the 
expense of relieving its own poor, whether relieved in or 
out of the workhouse.* 

[The ‘creation of this central authority, able to repress 
administrative abuses, promptly effected vast improvements, 
•and especially a considerable and just reduction in the sum 
* annually expended in relieving the poor: now, however, 
amounting to upwards of five millions sterling,t or exactly 
the produce ©f the malt-tax! 

[A prominent feature of the modem administration of 
the Poor Law's, w r as the^pplication of the workhouse test,— 
that is, the offer of relief only on condition of the applicants 
and their families becoming inmates of workhouses; but it 
has been found .necessary to relax that test, on account of 
the popular opposition which it encountered; and this is a 
feature of the system continuing to afford matter for 
anxious consideration. 

* 3 Steph. Coram. 158—160, where may be seen a careful statement of 
the existing Poor Laws. 

+ Pauperismjftnd Poor Laws, p. 272. 
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[In the year *1846, a considerable mitigation of the 
system of removal, was effected by statute 9 & 10 Viet, 
c. 66; which jyoyides that “ ns person shalT be removed, 
nor shall.any warrant be granted for the removal of any 
person, from any parish in which such person shall have 
resided five years next before the application for the 
w/v^rant;” a subsequent section of the statute, prohibiting 
the removal of persons becoming chargeable in respect of 
relief, rendered necessary by such sickness or accident as 
shall not produce permanent disability. One % strangely- 
unforeseen effect of this statute, however, was suddenly to 
throw the support of a vast number of paupers, on the rate¬ 
payers of the town*? where Buch paupers had been residing: 
a pressure so grievous and* urgent, that parliament was 
obliged, in the ensuing year, by statute 10 & 11 Viet. c. 110, 
to transfer the burthen, of maintaining these irremoveable 
paupers, from the parish of theii* residence, to the whole 
union of which it formed part; and so far equalise the 
pressure. Still, however, there exist serious.inequalities, 
showing how hard it continues to be, to discover not only 
who ought to be Relieved, but who ought to relieve* 

[Impressed by a sense of the evils of the existing system 
of settlement and removal, it has been seriously considered 
by the legislature, of late, whether it would not be wise to 
lay th<j axe to the root of them, and abolish the system 
altogether; making every ordinary pauper, whether English, 
Scotch, or Irish, relievable at the cost of any place to 
which he may choose to go, and in which he may be desti¬ 
tute : leaving, then, as the only question to be determined 
in every case, the fact of destitution. Ii^ the year 1847, a 
select committee of the house of commons resolved thus: 
“that as the total abolition of the power of removing 
paupers within England and Wales, would have the effect of 
greatly increasing the burthens of particular parishes, it is 
advisable that some change Bhould, at the same time, be 
made in the distribution of the burthen of relieving the 
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poor.” * In the year 1854, the government introduced a hill 
“to abolish, in England and Wales, the compulsory removal 
of thef poor, oh the ground cf settlement; and to make pro- 
vision for the more equitable distribution of the charge of 
relief, in unionsproposing to enact, that “ after the passing 
of act, it should not be lawful for any justice of the peace 
to remove or convey, or to order to b£ removed or conveyed, 
any poor person, from any parish in England or Wales, 
to any other parish in England or Wales, on the ground 
that he is legally settled in such last-mentioned parish 
and also proposing an adjustment of the burthen of relief. 
That attempt, however, was abandoned, as have been others 
subsequently made: but the subject is still under the anxious 
consideration of the legislature. It is one environed with 
difficulties, requiring the utmost deliberation and sagacity 
to deal with. It is for these xfeasonp deemed unnecessary to 
afford the student any insight into the vexatious mysteries 
of settlement law; further than to intimate, that a “ settle¬ 
ment *\may, at present, be acquired by birth; by parentage; 
by marriage; by renting a tenement; by being bound 
apprentice, under certain conditions ; by having ah estate 
of the pauper’s own in the parish; and by being chargeable 
to and paying public taxes and levies of the parish. It is 
easy to conceive to what troublesome and expensive litiga¬ 
tion enquiries into such topics may lead, and have long led, 
alike in the case of an original, or derivative settlement. 

[Till recently, the pod* in Ireland, were dependent on 
voluntary charity; but by recent statutes,—chiefly l & 2 
Viet. c. 66, and 10 & 11 Viet. c. 1)0,—poor laws are esta¬ 
blished there, as in England, but under a distinct board of 
commissioners, sitting at Dublin. 

[For the poor laws in force in Scotland, see statute 
8 & 9 Viet. c. 83. 

[Such is a general explanation of the four words men¬ 
tioned at the outset of this chapter, as indicating so many 

* Pari. Pap. No. 253, Sep. 1847. 
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sources of social, legislative, and legal difficulty: Sating, and 
Relief, traceable to the statute of Elizabeth; and Settlement, 
and Removal, to that of Cliarles II. 


PAUPER SUITS. 

[Before closing this chapter, it is proper to ^apprise the 
reader of an ancient* and benevolent provision of.the 
English laws in favour of poor sftitors—that of enabling 
them to prosecute, in courts of justice, any claim they may 
have, without being liable to the ordinary expenses. If a 
person wish to institute, or to continue, a suit in form& 
j)tntj)eris, he must, to prevent # abuse of so great a privilege, 
lay a case before counsel, for his opinion that he has a good 
cause of action; but the pauper or •his attorney must 
pledge his oath that the case confcayis, to the best of his 
belief, a full and true statement of all the material facts: 
the affidavit, case, and opinion being ljyd before the court or 
judge, to whom the application for leave thus to sue, is made 
by petition :—the affidavit also alleging, that the pauper is 
not worth 5l. } except his wearing apparel, and the matter 
in question. The order so to sue, excuses the plaintiff, on 
its production, from the paj ment of fees, llis counsel, and 
attorney, and the officers of the court, shall then act for 
him, gratis : nor will lie be liable for such fees, by reason 
of his obtaining a verdict exceeding *51. in amount; but he 
cannot recover costs from his opponent, unless the court, 
or a judge, make an order to that effect. 

[Thus much for the great consideration of thq poor, ex* 
liibited by the laws of England.] 


* 2 Hen. VII. c. 12 (a.d. 1494.) 
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CHAPTEB XLI. 

' - 4 — 

CORPORATIONS. 

[1 Bla. Com. 467—485. J 

»Jk 

TV® have hitherto considered persons in their natural 
capacities , and have treated, of their rights and duties. 
But, as all personal rights die with tlu person; and, as the 
necessary forms of investing a series of individuals, one 
after another, with the same identical rights, would he very 
inconvenient, if not impracticable ; it has been found neces¬ 
sary, when it is for the advantage of the public to have any 
particular rights kept on foot and continued, to constitute 
artificial persons, who may maintain a perpetual succession, 
and enjoy a kind of legal immortality. 

These artificial persons are called “ bodies politic,” “ bodies 
corporate ** (corpora corporata ), or “ CoiiPOBATiONS : ” of 
which there is a great*variety subsisting, for the advance¬ 
ment of religion, of learning, and of commerce : in order to 
preserve, entire and for ever, those rights and immunities, 
which, if they were granted only to the individuals of 
which the body corporate is composed, would, upon their 
death, bo utterly lost and extinct. To show the advantages 
of these incorporations, let us consider the case of a college, 
in either of our universities, founded, ad studendum et 
orandum ,—for the encouragement and support of religion 
and learning. If this were a mere voluntary assembly, 
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the individuals who .compose it might indeed read, pray, 
study, and perforfh scholastic exercises together, so loftg as 
they could agree to do so: but they could neither frame, 
nor receive, any Jaws or rules of their conduct: none* at 
least, which would have any binding force, for want of a 
coercive power to create a sufficient obligation. Neither 
could they be capable of retaining any privileges or immu¬ 
nities ; for, if a ugh privileges be attacked, who* of all this 
unconnected assembly, has the right or ability to defend 
them ?—And, when they are dispersed by death or other¬ 
wise, how shall they transfer these advantages to Another set 
of students, equally unaonnected with themselves ?• So, also, 
with regard to holctyig estates or other property. If land 
be granted for the purposes of religion or learning, to twenty 
individuals, ngt incorporated,"there is no legal way of con¬ 
tinuing the property to any other persona for the same 
purposes, but by endlgas* conveyances from one to the other, 
as often as the hands ore changed. But, when they are 
consolidated and united into a corporation^ they and their 
successors are then considered as one person* iq liw; as 
one person they have onb will , which is collected from the 
sense of the majority of the individuals: this one will may 
establish rules and orders for the regulation of the whole, 
wliicli are a sort of municipal laws of this little republic ; 
or rules aud statutes may be prescribed to it at its creation, 
which Are then in the place of natural laws. The privileges 
and immunities, the estates and possessions of tho corpora¬ 
tion, when o§ae vested in them, will be for ever vested, 
without any new conveyance to new successors ; for all the 
individual members that have existed from the foundation 
to the present time, or that Bhall ever hdtaafter exist, are 
but one person in law, a person t&at never dies: in like 
manner as the river Thames is still the same river, though 
the parts which compose it are changing every instant. 

The honour of originally inventing these political con¬ 
stitutions, entirely belongs to the Bomans. They were 
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introduced, as Plutarch says, by Numa; who finding, upon 
his accession, the city torn to pieces by the two rival 
factions of Sabines and Bomans, thought it a prudent and 
politic measure to subdivide these two inCo many smaller 
ones, by instituting separate societies of every manual trade 
ftnd profession. They were afterwards much considered by 
the civil law, in which they were called Universitates, as 
forming One [Whole, out of many individuals ; or Collegia , 
from being “ gathered " together: they were adopted also 
by the canon law, for, the maintenance of ecclesiastical 
discipline , and from them our spiritual corporations are 
derived. But our laws have considerably refined and im¬ 
proved upon the invention, according to the usual genius of 
the English nation; particularly with regard to sole corpo¬ 
rations, consisting of one pordon only, of which the Roman 
lawyers had no notion, their maxim being that tree fadunt 
collegium; though they held, that if a corporation originally 
consisting of three persons, be reduced to one, si tmiver - 
sitae ad imu/m redit, it may still subsist as a corporation, 
et'stet’nojneft universvlatis. [But thjs seems to have been, 
because the’ survivor represents d' body which is only acci¬ 
dentally reduced to one, and, properly, consists of several 
persons. The solitary survivor does not properly constitute 
a corporation, though the name and status of it may remain. 
Si tamen deveniat ad unum, licet unus non sit VniversitaSj jus , 
tamen, et nomen wiiversitatis conservatur in illo .] * ' 

Before we proceed to treat of the several incidents of 
corporations, as regarded by the laws of Engldhd, let us first 
take a view of the several sorts of them; and then we shall 
be better enabled to apprehend their respective- qualities. 

The firsf divisibne of corporations, is into aggregate, and 
Bole. Corporations Aggregate, , consist of many persons 
united together into one society; and are kept up by a per¬ 
petual succession of members, so as to continue for ever: 
of which kind are the mayor and commonalty of a city, the 
* See Bowyer* Com. on Const Law, 410. 
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heads and fellows.of a college, the dean and chapter^ of a 
cathedral church. Corporations sole, consist of one person 
only, and his su£c?ssors, in som% particular station, w ho are 
incorporated by law, in orcfer to give them some legal 
capacities and advantages, particularly that of perpetuity, 
which in tlieir natural persons they could not have had. 
In this sense the sovcveign is a sole corporation: so is a 
bishop: so are some deans, and prebendaries, distinct from 
their several chapters: and so is every parson and vicar. 
And the necessity, or at least the use, of this institution 
will be apparent, if wg consider the caso of a parson of a 
church. At the origiual endowment of parish churches, 
the freehold of the Church, the church-yard, the parsonage- 
house, the glebe, and the titles of the parish, were vested 
in • the then portion, by the bounty of the donor; as a 
temporal reeonipence foy his spiritual dare of the inhabi¬ 
tants, and with intend that the same emoluments should 
ever afterwards continue, as a recompcnce for the same care. 
But how w as this to he effected ? The freehold -w|fs vested 
in the parson; and if wo. suppose it vested in JiiaT natural 
capacity, tin his death it might descend to his heir, mid would 
then be liable to his debts and incumbrances: or, at best* 
the heir might he compellable, at some trouble and expense, 
to convey these rights to the succeeding incumbeut. The 
law therefore has wisely ordained, that the parson, quatenus 
parson, shall never die, any more than the sovereign: by 
making him and his successors a • corporation. By these 
means, all the original rights of the parsonage are preserved 
entire to the successor; for the present incumbent, and his 
predecessor w r ho lived seven centuries ago^are, in law, one 
and the same person; and what was £iven to the one, was 
given to the other also. 

Another division of incorporations, either sole or aggre¬ 
gate, is into Ecclesiastical, and Lay. Ecclesiastical corpo¬ 
rations, are where the members composing them are entirely 
spiritual persons, and incorporated as such; as bishops; 
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certain deans and chaplains; all archdeacons, parsons, and 
vicars; which are sole corporations; deans and chapters at 
present, and formerly prior^nd convent, abbot and monks, 
and the like, bodies aggregate. These ate elected for the 
furtherance of religion, and’ perpetuating the rights of the 
church. Lay corporations are of two sorts, civil and elee¬ 
mosynary. The civil, are such as ar$ erected for a variety 
of temporal purposes. The sovereign, for instance, is made 
a corporation, to prevent the possibility of an interregnum, 
or vacancy of the .throne, and to preserve the possessions 
of the crown- entire; for immediately upon the demise of 
one sovereign, the successor is, aB $e have formerly seen, 
in full possession of the regal rights and dignity. Other 
lay corporations are erected for the good government of 
a town, or particular district; [now popularly known as 
Municipal Corporations, which, as d will be presently seen, 
were entirely remodelled in the year 1835] ; some for 
the advancement and regulation of manufactures and com¬ 
merce.; the trading companies of London and other 
towns; End others for the better * carrying on of divers 
special ^purposes : as, the Colleges of Physicians and Sur¬ 
geons in London, for the improvement of medical and surgi¬ 
cal science; the Royal Society for the advancement of 
natural knowledge; the Society of Antiquaries, for promot¬ 
ing the study of antiquities; and Borne others. Among 
these are to be ranked the general corporate bodies of 
the universities of Oxford, and Cambridge; for it is clear 
they are not spiritual or ecclesiastical corporations, being 
composed of more laymen than clergy: neither, are they 
eleemosynary foundations, though stipends are annexed 
to particular magistrates and professors, any more than 
other corporations where the acting officers have standing 
salaries, for these are rewards pro opere et lahore; not 
charitable donations only, since every stipend is preceded 
by service and duty: they seem therefore to be merely 
civil corporations. The eleemosynary sort are such as are 
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constituted for the* perpetual distribution of the free alms, 
or bounty, of the founder of them, to such persons as he 
has directed. Qjf jthis kind ar^ All Hospitals for the main¬ 
tenance of the poor, sick, and impotent; and all colleges, 
both in [at all events our ancient] universities and out of 
them; which colleges are founded for two purposes: the 
promotion of piety anc? learning, by proper regulations and 
ordinances; and imparting assistance to the members of 
those bodies, in order to enable them to prosecute their 
devotion and studies, with greater ease and assiduity. These 
eleemosynary corporations are, strictly speaking,.lay and 
not ecclesiastical, e|on though composed of ecclesiastical 
persons, and although they in Borne things partake of the 
nature, privileges, and restrictions of ecclesiastical bodies. 

Having thus marshalled the several species of corpora¬ 
tions, let us next proceed* to consider, 1. How corporations, 
in general, may be created. 2. What are their powers, 
capacities, and incapacities. 3. How corporations are 
visited. And, 4. now they may be diSsolved. * ■ 

I.—Corporations, according to the civil law, seem to 
have been created by the mere act and voluntary Associa¬ 
tion of their members; provided such convention was no£ 
contrary to law, for then it was illicitum collegium. It does 
not appear that the prince’s consent was necessary tq be 
actually given to the foundation of them ; but merely that 
the original, founders of those voluntary and friendly 
societies, for they were little more* than such, should not 
establish any meetings in *opposition to the laws of the 
Btate. • 

But with us in England, the consent of the quhen, either 
impliedly , or expressly given, is absolutely necessary to the 
erection of any corporation. The implied consent, is to 
be found in corporations existing by force of the common 
law, to which our former sovereigns are supposed to have 
given their concurrence; common law being nothing else but 
custom, arising from the universal agreement of the whole 
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community. Of this sort ore the queen herself, all bishops, 
parsons, vicars, churchwardens,* and some others; who, by 
common law,‘'have ever been held, as fai; ^s our books can 
show us, to be corporations virtute officii: and this incor¬ 
poration is so inseparably annexed to their offices, that we 
cannot form a complete legal idea of any of these persons, 
but we must also, at the same time have an idea of 
a corporation, capable of transmitting liis rights to his 
successors. Another method of implication whereby the 
queen’s consent is presumed, is, as to all corporations by 
prescription; such as the city of Lqndon, and many others 
which have existed as corporations, time whereof the 
memory of man runneth not to the contrary, and therefore 
are looked upon in law to b§ well created. For though the 
members thereof can show no legal charter of incorporation, 
yet in cases of such high antiquity, the law presumes that 
there once was one; arid that, by the variety of accidents 
which a length of time may produce, the charter is lost 
or destroyed. The methods by which the queen’s consent 
is expressly, given, are by either "Act of Parliament, or 
Charter. f e 

• When a corporation is erected, a name is always given 
to it, or attaches by implication; and by that name alone 
it must sue and be sued, and do all acts; though a very 
minute variation therein is not material, [and the name 
may be changed, by competent authority, without affecting 
the identity or capacity of the corporation in other 
respects.]f Such name is the very being of its constitution , 

# 

* Church-wardens^however, are bo far only incorporated by law, as to be 
capable of taking and holding money or guodfi, for the use of the parish, by 
gift or legacy; and to be th£ proper parties to sne for injury to the goods 
of the parish, the possession and custody of which ore vested in them, for 
the benefit of the parishioners, in whom alone remains the property. 
Churchwardens, having no common seal, have no power of binding them¬ 
selves and successors. 

t See 3 Steph. Com. 126 : and Reg. v. Registrar of J. S. Companies, 
10 Q. B. 839. 
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and, though, it i& the will of the queen that erects the cor¬ 
poration, yet the name is the Imot of its combination, with¬ 
out which it cou\jd not perform«its corporate functions. 

II.—After a corporation* is so formed and named, it 
acquires many powers, rights, capacities, and inca¬ 
pacities, which we are next to consider. Some of these are 
necessarily and inseparably incident to every corporation; 
which incidents, *as soon as a corporation is duly erected, 
are tacitly annexed, as of course. As, 1. To have perpetual 
succession. This is the very end of its .incorporation: for 
there cannot be a succession for ever, without an incorpo¬ 
ration: and therefore all aggregate corporations have a 
power necessarily Applied of electing members; in the room 
• of such as go off. 2. To sqe or be sued, implead or be 
impleaded, grant or receive, by its corporate name, and do 
all other acts as natural persons may. 3. To purchase [and 
subject to the mortiflain acts, take* by devise], lands, and 
hold them, for the benefit of themselves and their suc¬ 
cessors ; which latter two are consequential to (he first. 4. 
To have a common sedl». For a corporation, being an invi¬ 
sible body, cannot manifest its intentions by any personal 
act or oral discourse: it therefore acts and speaks only by 
its common seal. For, though the particular members 
may express their private consents to any act, by wordB, or 
signing their names, yet this does not bind the corporation: 
it is the fixing of the seal, and that only, which unites the 
several assents of the individuals who compose the commu¬ 
nity, and makes one joint Rssent of the whole. [Trading 
corporations^ however, in order to enable them more readily 
to accomplish the purpose for which thej^are created, are 
enabled to do certain acts without tjje affixing of their com¬ 
mon seal.] 5. To make, [alter, or repeal] bye-laws or private 
statutes, for the better government of the corporation; 
which are binding upon themselves, unless contrary to the 
laws of the land, [or inconsistent with their charter, or 
manifestly unreasonable], and then they are void. This u 
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also jpdnded by law in the very act of incorporation: for, 
as natural reason is given to the natural body for the 
governing it, bo bye-laws op statute^ aresort of political 
reason to govern the body politic. 

These five powers are . inseparably incident to every 
corporation, at least to every corporation aggregate: for 
two of them, though they may be 'practised, yet are un¬ 
necessary to a corporation sole, viz. to liave a corporate 
seal e to testify his sole aBsent, and to make statutes for the 
regulation *of his own conduct. 

There are also certain privileges and disabilities that 
attend an aggregate corporation, and are not applicable to 
such as are sole; the reason of them ceasing, and of course 
the law. It must always apueer by attorney; for it cannot* 
appear in peroon, being, as sir Edward Coke says invisible, 
and existing only in intendment and consideration of law. 
A corporation cannot bdmmit treason, or felony, or other 
crime, in its corporate capacity; though its members may, 
in their distinct individual capacities. Neither is it capable 
of suffering a traitor’s or felon ? s punishment, for it is 
not liable to corporal penalties, nor to attainder, forfeiture, 
or corruption of blood. [Instances may suggest themselves, 
of corporations levying troops against the crown, imder 
the common seal: but such acts are beyond the Bcope 
and object of the institution; wholly uninvested with the 
corporate character; and utterly void as corporate acts: 
but are treasonable and punishable as such, in the indivi¬ 
duals personally concerned in such acts.] A corporation 
cannot [it would seem] be executor or administrator, or 
perform afiy personal duties; for it cannot take an oath 
for the due execution of the office. [Yet it may be 
named such in the will, and appoint syndics, to receive 
administration with the will annexed, who may be sworn 
like other administrator*.] * It cannot be seised of lands 
to the me of another; for such kind of confidence is 

• 

* Grant on Corporations, p. 202. 
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foreign to the end of its institution. Neither can it he 
committed to prison: for its ^existence being ideal, no man 
can apprehend or arrest it. [j^ corporation may be indicted 
in certain cases,—as for not “repairing a bridge belonging to 
it; and it may both sue, and be sued, for various causes of 
action, both in contract, and tort.] And therefore also it 
cannot be outlawed for outlawry always supposes a 
precedent right*of arresting, which has been defeated by the 
parties absconding: which also, a corporation cannqt do. 
Neither can a corporation be excommunicated for it has 
no soul, as is gravely observed by sir Edward Coke: and 
therefore also it is not liable to be'summoned in the ecclesi¬ 
astical courts upofi any account; for thTTsecourts act only 
pro salute animce, and their sentences can be enforced by 
only spiritual censures: a consideration, which, carried to 
its full extent, would alone demonstrate the impropriety . 
of these courts interfering in any •temporal rights whatso¬ 
ever. 

There are also other incidents and* powers, which belong ■ 
to i^ome sort of corporations, and not to others. *An aggre¬ 
gate corporation may take goods and chattels for the benefit 
of themselves and their successors, but a sole corporation 
cannot: for such moveable property is liable to be lost or 
embezzled, and would raise a multitude of disputes between 
the successor and executor; which the law is careful to 
avoid. In ecclesiastical and eleemosynary foundations, the 
queen, or the founder, may give *them rules, laws, statutes, 
and ordinances, which they are bound to observe; but cor¬ 
porations merely lay, constituted for civil purposes, are 
subject to no particular statutes; hut to # the oommon law, 
and to their own bye-laws, when not contrary to the laws of 
the realm. Aggregate corporations also, that have, by their 
constitution, a head,—as a dean, warden, master, or the 

* The civil power no longer enforces this decree of the spiritual judge. 
Excommunication is now resorted to only as spiritual punishment or cen¬ 
sure, for an ecclesiastical offence. 
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like,—cannot do any acts during the vacancy of the head¬ 
ship, except only appointing another: neither are they then 
capable of receiving a grant ^ for such corporation is incom¬ 
plete, without a head. But there may be c a coxporation 
aggregate constituted without a head: as the collegiate 
church of Southwell in ^Nottinghamshire, which consists 
only of prebendaries; and the goveiyiors of the Charter¬ 
house, London, who have no president or superior, but are 
all coequal authority. In aggregate corporations also, the 
act of the major part is esteemed the act of the whole. By 
the civil law this major part must have consisted of two- 
thirds of the whole; else no act could be performed :* which 
perhaps may be one reason why they required three, at 
least, to make a corporation. .But, with us, any majority 
is sufficient to determine the feet of the whole body. And 
whereas, notwithstanding the law stood thus, some founders 
of corporations had mad# statutes m derogation of the 
common law, requiring the unanimous assent of the society 
’ to any corporate act > which king Henry VIII- found to 
be a greatpobstruction to bis projected scheme of obtaining 
a surrender of the lauds of ecclesiastical corporations:— 
it* was therefore enacted by stat. 43 Hen. VIII. c. 27, 
that all private statutes shall be utterly void, whereby any 
grant or election, made by the bead, with the concurrence 
of the major port of the body, is liable to be obstructed 
by any one or more, being the minority: but this statute 
extends not to any negative or necessazy voice, given by the 
founder to the head of any such, society. [The maxim of 
law is, ubi major jpars t ibi totum: the absent members being 
supposed tojside with, and be included in, the greater part. 
But the will of the majority which binds the whole, must be 
consistent with the purposes of the incorporation, and be 
collected at a corporate assembly, duly constituted. And 
such a majority is not necessarily a numerical one: for if 
the numerical majority direct their votes where they can 
have no legal ^effect, they virtually offer no opposition, 
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and consequently pee taken to assent to, the determination 
of the minority.] • 

The general duties of all bqdies politic, Considered in 
their corporate capacity, may'like those of natural persons, 
he reduced to this single one: that of acting up to the end 
or design, whatever it he, for which they were created by 
their founder. , 

III. I proceed* next to inquire, how these (Corporations 
may he visited. For, corporations being composed of indi¬ 
viduals subject to human frailties, are pliable, # as well as 
private persons, to deviate from the end of their institution. 
And, for that reason, the law has provided proper persons 
to visit, inquire int<$ and correct all irregiHSrities that arise 
in such corporations, either sple or aggregate, and whether 
ecclesiastical, civil, or eleemosynary.—With regard to all 
ecclesiastical corporations, the Ordinary* is their visitor, so 
constituted by the tanon law, «md thence derived to 
us. The pope formerly, and now the queen, as supreme 
ordinary, is the Visitor of the archbishop or metropolitan; 
the metropolitan has the charge and coercion of all his 
suffragan*bishops ^ and the bishops in their several dioceses 
are, in ecclesiastical matters, the Visitors of all dean^ and 
chapters, of all parsons and vicars, and all other 1 * spiritual 
corporations. With respect to lay corporations [of the 
eleemosynary kind], the founder, his heirs, or assigns, are 
the visitors ; for, in a civil lay incorporation, the ordinary 
neither can, nor ought to visit; [but its misconduct is inquired 
into and redressed, and its controversies are decided, in 
the court of cpieen’s bench, according to the rules of the 
common law. Colleges are lay corporations, even though 
they Bhould happen to be composed yholly of ecclesiastical 
persons; and if the founder have appointed no other 
visitors, and his heirs become extinct, the crown is the 
visitor, by the lord chancellor, in the court of chancery.] 

IV. We eome now, in .the last place, to consider how 
corporations may be dissolved. Any particular member 
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i&ay be disfranchised, or lose his place ip the corporation, 
by acting contrary to the.lafrs of the society, or the laws 
of the land; “or he mayiresign it by his own voluntary act. 
But the body politic may also, itself, be dissolved in several 
ways, which dissolution is' the civil death of the corpo¬ 
ration. In this case, their lands and tenements shall 
revert to the person, or his heirs, who granted them to the 
corporation: for the law annexes a condition to every such 
grant, that if the corporation be dissolved, the grantor 
shall have the lands again, because the cause of the grant 
fails. The grant is, indeed, only during the life of the 
corporation, which may endure for ever; but when that 
life is determined by the dissolution 'of the body politic, 
the grantor takes it back, by reversion, os in the case of 
every other grant for life. The debts of a corporation 
aggregate, either to, or from it, are totally extinguished by 
its dissolution; so tha£ the members'thereof cannot recover, 
or be charged with them, in their natural capacities: agree¬ 
ably to that maxim of the civil law, ri quid'univerntati 
debeturf singulis non debetur; quod debet univereilas , 
singula debent. [The corporation has vanished, and with it 
'are also lost and avoided all kinds of claims, debts, and 
liabilities. No legal proceeding is necessary to ascertain 
the fact of the complete annihilation of the body politic. 
There is nothing on which any legal proceeding can operate.] 
A corporation may be dissolved, 1. By act of parliament, 
which is boundless in "its operations. 2. .By the natural 
death of all its members [or the loss of such an integral 
part of itB members, as the charter requires^ for corporate 
elections];* in t case of an aggregate corporation. 3. By 
surrender of its franchises into the hands of the queen, 
which is a kind of suicide. 4. By forfeiture of its charter, 
through negligence, or abuse of its franchises; in which 
case the law judges that the body politic has broken the 
condition upon which it was incorporated, whereupon the in- 

* 3 Steph. Com. 140. 
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corporation has become void. And the regular course is $o 
bring an information in nature of a writ of Quo Warranto ,— 
that is, to inquire “by what warrants the members now exer- 
cile their, corporate power, having forfeited it by such and 
such proceedings. The exertion of this act of law, for the 
purposes of the State, in the reigns of king Charles and king 
James II., particularly by seizing the charter of the city 
of London, gave great and just offence, though perhaps, 
in strictness of law, the proceedings in most of them Were 
sufficiently regular: but the judgment against that of 
London, was reversed by act of parliament, after the Revolu¬ 
tion; and, by the^same statute, it is enacted, that the 
franchises of the city of London shall never more be 
forfeited for any cause whatsoever. [It is at present (1855) 
iirthe contemplation of the legislature, however, after hav¬ 
ing instituted an elaborate inquiry, to effect great changes 
in this ancient and renowned corporation, which was ex¬ 
empted from the operation of the Municipal Corporation 
Act, in 1835.] ‘ 

[The above four methods of dissolving a corporation, are 
those easting at common law. Since, howevev, by recent 
acts, charters may be granted for limited periods (stati. 
1 Viet. c. 73, § 29, and 7 & 8 Viet. c. 113), a fifth mode 
of dissolving certain corporations, is, obviously, that of the 
expiration of their charter. • Trading corporations may 
also now be dissolved, as will presently bo shown, by bank¬ 
ruptcy ; and joint stock companies dissolved, in conformity 
with the provisions contained in the Leeds of Settlement. 

[This may A lead us to some account of the modern crea¬ 
tions of gtawi-corporations, for trading, and other purposes'; 
and of the remodelling, in the year 1 835, of our Municipal 
Corporations. And first, briefly of the former.] 

[I. We have seen what are the capacities, incapacities, 
and the leading incidents attached by the common law to 
corporations, which are called into existence only by the 
legislature, or the sovereign’s prerogative. No private 
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p&rsqns, be their number great or Bmali, can erect them¬ 
selves into a corporation . *Even the attempt to do so,— 
to assume the character of a corporation, ( and presume to 
act' as such, -without the requisite authority,—is an offence 
at the common law, as an invasion of the royal prerogative.* 
However extensive the operations contemplated ; however 
great the funds collected, systematic and complex the 
relations established, and numerous the'individuals asso¬ 
ciated together; they constitute but a huge partnership, 
subject to .the common law liabilities of all partnerships: 
every member of which is liable to third parties. The 
growth of joint stock companies, however, in late years, 
attracted the attention of parliament; which deemed it 
expedient to empower the crqwn to invest them with such 
powers as might be most useful to them, without, on the 
one hand, putting them to the hepvy expense of obtaining 
a private act of parliament, or, on thS other, conferring on 
them all the incidents of corporate existence. The first 
attempt of .the kind was made by stat. 6 Geo. IV. c. 91; 
the legislature interfering several times, subsequently, with 
the general* object of elevating these powerful associations 
hearer to the level of corporations. At length, after much 
consideration, and owing to the prodigious growth of rail¬ 
road, banking, gas, steam, mining, and other joint stock 
companies, was passed Btatf 7 Will. IV. and 1 Viet* c. 73; 
by which the legislature empowered the crown to confer 
peculiar privileges, undfer due limitations, on associations 
of this kind—one great feature being the limitation, to a 
certain extent, of individual liability. The apt introduced 
an entirely new system, to which bodies Receiving charters 
under the act, were 4 restricted: such bodies partaking, 

* Duvergier v. Fellows, 5 Bing. 248. See the same case in Error, 
10 B. k 0. 826. The doctrine of this case was, however, after deliberation, 
qualified by the Court of Common Fleas, in the caseB of the London 
Grand Junction Railway Company v. Freeman, 2 M. & G. 666 ; and 
Garrard v. Hardey , 5 M. k. 0. 471. 
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in some degree,*of the nature of corporations, bpt in 
other respects remaining liable to the general law of 
partnership. # ^ • t 

[The practical operation of .this act was not successful. 
The application for charters under it was voluntary, and 
made seldom, though companies multiplied: while the power 
of granting or withholding these privileges was virtually 
vested in the Board of Trade, and not always exercised satis¬ 
factorily. A series of corporations thus became established 
by no better a title than the will of an individual minister: 
than which, as was justly said in parliament, by on§ who had 
exercised that pow^*,* nothing could be mop objectionable: 
for the legislature ought to make the law available, with 
perfect equality, to all persons, and so render the officers 
who carried it into efTect, the ministers and not the dis¬ 
pensers of the law; the benefit of which should be open to 
all the Queen’s subjects, without r££ard to the tendency of 
mind existing in those who happened to he holding office. 
In the mean time, the rapid increase df Joint -Stock Com¬ 
panies, and the magnitude of their transactions, loudly 
demanded bold tyit discreet legislative interference; and, 
seven years afterwards, viz., in 1844, was passed statute 
7 & 8 Viet. c. 110, for “ Tho Registration, Incorporation, 
and Regulation of Joint Stock Companies:” aiming at a 
comprehensive system, having for its object simplicity of 
arrangement, publicity, responsibility, and equitably adjusted 
rights and liabilities between companies and their members, 
and the public. These ends were sought to be attained, 
mainly by means of machinery by which a Provisional be¬ 
came, on compliance with prescribed conditions, a*Complete 
registration. In other words, the* former indicated an 
inchoate, and the latter a complete, Company, deemed there¬ 
upon partially incorporated, but not so as to avert individual 
liability from shareholders, in the case of creditors who had 
failed, after due diligence, to obtain satisfaction out of the 

* Hans. (3rd Series), vol. cxxxix, p. 341. 
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corporate property. The enactments of «this statute, how¬ 
ever, though combined with one of the same session (c. Ill) 
* fop binding up the affairs f>f Joint Stock Companies unable 
to meet their pecuniary engagements,* and subsequently 
amended by others, failed to attain its object. At length, the 
principle of Limited Liability (i. e., restricting individual 
liability to -the amount of capital embarked) being strongly 
pressed on the legislature, it was completely conceded, with 
reference to Joint Stock Companies, in the year 1855, by 
stat. 18 &19 Vicfc c. 133, on compliance with certain pre¬ 
scribed conditions. This act was declared, however, to be 
only a temporary measure, introductory r? another, applicable 
to the cases of limited as well as unlimited liability, and 
remodelling the whole code of regulations applicable to Joint 
Stock Companies. , In the ensuing year accordingly, was 
passed, after encountering strong opposition, “ The Joint 
Stock Companies Act, °1856,” (stat. 19 & 20 Viet. c. 47,) 
professing ‘ to consolidate and amend the law relating to 
Joint‘Stock Companies.* It presqribes ‘Regulations for 
their Management; * secures publicity for their proceedings; 
imposes wholesome checks on the managing bodies; and 
provides for the dissolution and winding up the affairs of a 
company, at the earliest moment that such a step may be 
deemed expedient. While the Act expressly excludes from its 
operation, Banking and Iusurance Companies, it yet repeals, 
absolutely , the old Joint Stock Companies Act of 1844; in 
this respect, and it is feared, in others, exhibiting marks of 
inaccurate and perfunctory legislation. 

[Such are the means taken by a watchful legislature, to 
repress illegitimate, without discouraging legitimate com¬ 
mercial speculation aiffl. enterprise, and hold the balance 
evenly, between public and private interests, rights, and 
liabilities;—such the extent to which it has relaxed the 
rigid common law rules regulating corporations; and, 
while so doing, affording, to a thoughtful observer, an 
instructive illustration of the reason on which these rules 



399 


▲vs cobpoba^iosb. 

are founded, and tjje policy of modifying them from |ime 
to time, in accordance with the*exigencies of the age. 

[II. There remans to he noticed, however,* a still more 
importantjnterposition of the legislature, scarcely second 
in its social and political consequence to the ActB of the year 
1832,* for amending the Representation of the People; 
that passed on the 9th of September, 1835, as one of the 
early fruits of thht great constitutional change,—for re¬ 
modelling lay or municipal corporations, by stat. 5 A 6 
Will. IV., c. 76. It is indeed almost impossible to over¬ 
estimate the magnitude of the change then, and thud, 
effected, the regn&tjjng principle of which was, in the first 
instance, that of local self-government. 

[The passing of this Act w^s preceded by a commission, 
the. strict legality of which was warmly contested, and 
may yet be doubted, to enquire into thd existing state of 
municipal corporation^ in England* and Wales, and to 
collect information respecting the defects in their constitu¬ 
tion. The following statement occurs^n the First Report 
of the Commissioners There prevails among tfie inha¬ 
bitants of a great majority of the incorporated tcAvns, a 
general, and in our opinion, a just dissatisfaction with the* 
municipal institutions; a distrust of the self-elected muni¬ 
cipal councils, whose powers are subject to no popular 
control; and whose acts and proceedings, being secret, are 
not checked by the influence of public opinion; a distrust 
of the municipal magistracy, tainting with suspicion the 
local administration of justice—a discontent under the 
burthen of local taxation, while revenues ore diverted from 
their legitimate ute.”+ This paragraph, containing so stem 
and sweeping a denunciation of the condition and adminis¬ 
tration of the inunicipal corporations, of that day, affords a 
key to the legislation by which the alleged faultiness of 
their condition was to be remedied. The object of the 

* Ante, p. lZHj ttseq. 

f First Hep. 30th March, 1835, p. 49. See 3 Sbeph. Com. 143 (m). 
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Municipal Act, passed within six months of the date of 
the above-mentioned report, was to place these important 
institutions, then exhibiting, undoubted^ an inconvenient 
variety and imperfection of structure, on a more satisfactory 
and an uniform basis, and to purify their internal economy.* 

[The municipal polity of cities, towns, and boroughs, 
obviously requires a species of government, different from 
that applicable to agrarian districtB.t (The comparatively 
small space within which considerable bodies of inhabitants 
are assembled, and the variety of distinct classes comprised 
within the limits of every town, render peculiarly necessary 
a vigorous government. There are, bcsyi&s, various things 
requisite for health, convenience, and ornament, in towns, 
which are unnecessary, or inapplicable, in agrarian districts: 
while the former present special facilities for self-government. 

[The inhabitants 1 of towns are easily assembled to elect 
magistrates, or to deliberate on their municipal affairs; and 
there are always to be found among them a sufficient 
number of persons, peculiarly capable, from education, and 
habits of business, to conduct their ‘affairs. These peculiar 
circumstances may be regarded as having, so to speak, 
almost necessarily developed, the municipal liberties of 
towns, all over the world. 

[The leading features of our existing municipal constitu¬ 
tions (with the exception, at the present moment, of London, 
and a veiy few other places), may he briefly thus stated. 

. [All municipal corpofations consist of a mayob, aldeb- 
men, and buboesseb, as they are called in towns and 
citizens in cities. These last, it is of gregt importance 
to observe,* consist of male persons, British subjects of full 
age, who have not received parish relief, or other parochial 
alms, within the twelve months immediately preceding the 
period of placing their names on the borough roll;—and 
who on the last day of August shall have occupied any house, 


* 3 Steph. Com. 143. 


f Bowyer, Coast. Law, 396. 



401 


XJ5W MUirrOlPAL lykAJTCHISB. 

warehouse, counting-house, or shop within the defined 
boundaries of the borough, fot three years; during which 
they shall also have been inhabitant householders within the 
borough, gr seveh miles of it, to be computed by the nea&Bt 
public road, or w ay, by land or water; and also during such 
time have been rated, in respect of such premises, to all rates 
for the relief of the pgor; and paid all Buch rates, and all 
borough rates, in fespect of the same premises, except those 
payable for the last six mon|hs, before the last day of August. 
Here may be seen the close analogy between the conditions 
of our existing parliamentary and municipal franchise. To 
indicate in a wqjyl or two the nafure and exteht of the 
change thus introduced, in the year 183b, into the latter, 
let it be observed, that till then the title of burgess, or “ the 
freedom ,” as it w T as called, had been generally acquired only 
by being bom a freeman; by marrying the daughter or 
widow of a freeman;*by apprenticeship for seven years 
within the borough, to a freeman; or by gift or purchase.* 

[The new act, however, (§ 3) in addition to creating the 
new franchise, expressly* prohibited, for the future, tile elect¬ 
ing, making, or admitting any burgess, or freeman, by gift 
or purchase; but reserved, subject to certain conditions, the? 
municipal incidents of their freedom, to those becoming such 
by birth, or servitude;—that is, in respect of the corporate 
property, and the right to vote at parliamentary electious. 
The object of the legislature, in creating this new municipal 
constituency, was doubtless to make it at once the voter’s 
duty and interest, to exercise honestly his municipal rights 
and privileges^ alike as the holder of office, or the elector of 
others who do: to afford, in any case, to all concerned, easy 
means for ascertaining a man’s responsibility and reputation 
among his fellow townsmen. 

[As in the case of the lists of parliamentary, so those of 
municipal voters are annually and publicly revised, (between 


* First Report of the Commies, pp. 18,19. 
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the 1st and 15th days of October,) by the mayor and two 
assessors annually elected by the burgesses, from those 
qualified to be councillors,—who constitute a court for that 
purpose. 

[Every burgess is entitle'd, provided he can take the de¬ 
claration in § 50 of the Btatute, to be elected a Cotjncillob, 
provided he have no disqualifying oJJfice or place of profit, or 
any share 6r interest in any contract or employment,—with 
centain exceptions,—with, by, orjon behalf of the council. A 
councillor is elected by majority of votes ; and must either 
go out of office, or be re-elected, once in every three years: 
a third* oY the council going out of office ey$y 1st of Novem¬ 
ber. The number of councillors is fbfed by the schedules 
A and B, annexed to the Municipal Corporations Act. 
Thus the burgesses maintain if certain degree of control aver 
those whom they entrust with their affairs, and, at the same 
time are avoided £he inqpnveniences>arismg from an annual 
re-election of the whole body. 

[The AiiDEBMEKwe to be, in number, equal to one-third 
of that Y)f the councillors, and elected by the council from 
among those councillors, or persons qualified ta be coun¬ 
cillors. Every third year, on the 9th of N ovember ; half the 
number of aldermen go out of office—those so retiring, 
being always those who have been longest without re-elec¬ 
tion: but each such alderman is, if continuing qualified, 
capable of immediate re-election: having, however, no vote 
in the election of a new alderman. Refusal to accept the 
office, exposes to any fine which the council may by bye-law 
fix, not exceeding 60 1 .; and a neglect or refusal, whether 
wilfully or not, ^to perform the duties of the office, entails 
a fine of 100/. for every offence. 

[The Mayob, w ho must be elected, as the first business, by 
the council on the 9th of November, may be one of tbe out¬ 
going aldermen, even should he subsequently fail to be re¬ 
jected an alderman; and is elected from among the aldermen 

* Sawyer, 898. 
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or councillors* A. refusal to accept the office subjects to 
a fine, not exceeding 1007. Hie position of this head of 
the corporation, remains essentially unaltered by the* new 
act, but his duties are distinctly defined by it. The mayor, 
aldermen, and councillors, together, constitute the assembly 
called the council, which is not the corporation, nor a 
corporation, but the governing body of the corporation: 
invested with divers great powers, particularly *of levying 
rates, for municipal purposes, on the inhabitants; making 
bye-laws for the good government of. the town; and 
also appointing a town clerk and a treasurer (not, how¬ 
ever, from amoagjjj^e members of {he council), and other 
usual or necessary officers, and fixing theif salaries; as well 
as a coroner and clerk of th<j peace, if the borough have a 
separate court of quarter sessions. The acts of the council 
must be done by the majority of those ^present , not being 
less than one third of the entire body: the mayor presiding, 
or such alderman, or councillor, if no ^fdermen be pre¬ 
sent, as those present choose to be chainfian of thjit meeting. 
To secure the invaluable checks afforded by responsibility 
and publicity, minutes of the proceedings must be*drawn 
up, and fairly entered in a book, and signed by the mayor,* 
or presiding alderman or councillor : and such minutes are 
open to inspection,—or making a copy of, or extract from 
them, by any burgess, at all reasonable times, on payment of 
a shilling. The council meets once every quarter; but 
may be summoned by the mayor, on due notice, as often as 
he pleases. Five members, of the council may, in writing, 
require him to do bo ; and in case of his refusal, convene 
one themselves, on giving due and distinct notice of such 
meeting, and of the business to be fyansacted at it, signed 
by the town clerk, and left at the residence of each coun¬ 
cillor. The council of every borough not having already a 
court of quarter sessions, and desiring that one should be 
held there, may petition for it to the queen. If the appli¬ 
cation be granted, her majesty (and not as formerly, the 

i> if 2 
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corporation) appoints the recorder, by warrant under the 
signmanual; to hold his office during good behaviour, his 
salary being*fixed by the council. He is # placed, by the act, 
neit in rank to the mayor f and is the &le judge of the « 
court of quarter sessions, mid also, if there be such, of any 
court of record for the trial of civil - actions. The mayor 
and recorder are respectively, ex-officio, justices of the 
peace within the borough. * 

[Any town, whether already incorporated or not, may 
on petitiqn by the inhabitant householders, obtain from the 
queen, with the advice of her privy council, a charter of 
incorporation, according to the Munigua^, Corporations 
Act. ' 

[As to corporate properly^ it is to be observed, that the 
rents and profits of all hereditaments, and the annual pro¬ 
ceeds of all personal property belonging to the borough, and 
all fines for offences against the Municipal Corporations Act, 
are to be paid treasurer, who must carry them to the 

account of a fund Vailed “ The Borough Bund: ” which, 
subjeetrto .the payment of the jp9t debts of the borough, 
must be applied to the payment of the salaries of the mayor, 
•recorder, and police magistrates, where there are such, and 
of the town clerk, treasurer, and every other officer appointed 
by the council:—the expenses of preparing and printing 
burgess lists and notices; of maintaining the borough gaol, 
house of correction, afid the corporate buildings; and all 
other necessary matters. If after satisfying all just claims, 
there be a surplus, it is to be applied, under the direction of 
the council, for the public benefit of the inhabitants, and 
improvement ofthe borough ,—not of the public at large. If 
there should be, insteqd of a surplus a deficiency, the council 
must foresee it, and calculate the probable extent of it, and 
then supply it by the produce of a borough rate, to be 
imposed on the inhabitants. 

[Finally, all statutes, charters, and usages by which 
boroughs were formerly governed, are still applicable for 
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that purpose, so fpc as they may be consistent with # the 
newly-established system. Wfiere inconsistent, they are 
expressly repealed., . * • 

[Such is an outline of our* lately remodelled municipal 
system; exhibiting the free spirit of our constitution in 
high action, and the anxiety of the legislature to devise such 
guarantees and restraints only as are indispensable for the 
regulation of that spirit. Hence also may be* seen how 
much depends upon the intelligence, moderation, and public 
spirit of every burgess, either as individually exercising his 
franchise, or himself filling municipal office: for a town 
council, accordiocs^o its conduct, may be a credit or a 
grievous discredit to the community affiong which it is 
called into existence.] 



406 


CHAPTER, XLII. 
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PROPERTY, ITS ORIGIN AND/i^TYTH. 

i 

[2 Bla. Com., pp. 2—14.] 

Thebe is nothing which *bo generally strikes the imagi¬ 
nation, and engages the affections, of mankind, as the right 
of property; or, that sole and despotic dominion which 
one man claims^nd exercises over the external things of 
the world, in totals exclusion of the right of any other 
individual. And yet there are few that will give them¬ 
selves the trouble to consider the origin and fowniation of 
this Tight. Pleased as we are with the possession, we 
seem afraid to look back to the means by t which it was 
acquired, as if fearful of some defect in our title; or, at 
best, we rest satisfied with the decision of the law% in our 
favour, without examining the reason or authority upon 
which those laws have been built. We think it enough 
that our title is derived by f;he grant of the former 
proprietor, by descent from our ancestors, or by the last 
will and testament of the dying owner; not caring to 
reflect that, accurately and strictly speaking, there is no 
foundation in nature , or in natural law, why a set of words 
upon parchment Bhould convoy the dominion of land; 
why the son should have,a right to exclude his fellow- 
creatures from a determinate spot of ground, because his 
father had done so before him; or why the occupier of a 
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particular field, or # of a jewel, when lying on his death-bed, 
and no longer able to maintain possession, should be*enti- 
tled to tell the rest of the world, which of* them should 

A * __ w 

enjoy it After nim. These fntjuiries, it must be owned, 
would be useless and even troublesome in common life. It 
is well if the masB of mankind will obey the laws when 
made, without scruti rising too nicely into the reasons of 
making them: [But fairly presuming those laws to have 
been made, and acquiesced in so long by different clashes, 
with varying and opposite interests, on sufficient grounds 
of convenience and equity]. But when law is to be consi¬ 
dered, not eafc a matter of practice, but “also as a 
science, it cannot be improper or useless 1 8 examine more 
deeply the rudiments and grounds of these positive 
constitutions of society. • 

In the beginning of the world, we are informed by holy 
writ, the all-bountiful Creator g^ve to man dominion 
over all the earth; and over the fish o&th'e sea, and over 
the fatal of the -air, and over every living thing that 
movetli upon the earth .* This is the only true and solid 
foundation of man’s dominion over external things, what¬ 
ever airy metaphysical notions may have been started by 
fanciful writers upon this subject. The earth, therefore, 
and all things therein, are the general property of all man¬ 
kind, exclusive of other beings, from the immediate gift 
of the Creator. And, while the earth continued bare of 
inhabitants, it is reasonable to suppose that all was in com¬ 
mon among them, and that every one took from the public 
stock, to his own use, such things as his immediate necessi¬ 
ties required. . 

These general notions of property were then sufficient 
to answer all the purposes of human life; and might per¬ 
haps still have answered them, had it been possible for man¬ 
kind to have remained in a state of primeval simplicity: 
as may be collected from the manners of many American 

* Gtea. t 28. 
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nations, when first discovered by the Europeans; and from 
the ancient method of living among the first Europeans 
themselves, if we may credit either the memorials of them 
preserved in the golden age of the poets, or the uniform 
accounts given by historians of these times, wherein 
erant omnia commimia et indivisa omnibus , veluti unum 
eunctis patrimonium essei. Not thpt this communion of 
goods seems ever to have been applicable, even in the 
earliest ages, to aught but the Bubstance of the thing: nor 
could it be extended to the use of it. Eor, by the law of 
nature and reason, he, who first began to use it, acquired 
therein a hind of transient property, thjfeJj^ted so long as 
he was using it, end no longer: or, to speb& with greater 
precision, the Tight of possession continued for the same 
time, only, that the act of possession lasted. Thus the 
ground waB in common, and no part of it was the perma¬ 
nent property of any iqap in particular; yet whoever was 
in the occupatiOk^T any determined spot of it,—for rest, for 
shade, or the like,—‘acquired for the time a sort of owner¬ 
ship, from which it would have been unjust, and contrary 
to the ^i,w of nature, to have driven him by force u but the 
ipstant that he quitted the use or occupation of it, another 
might seize it, without injustice. Thus also a vine or 
other tree might be said to be in common, as all men were 
equally entitled to its produce; and yet any private indi¬ 
vidual might gain the sole property of the fruit, which he 
had gathered for his own repast. A doctrine well illus¬ 
trated by Cicero; who compares the world to a great 
theatre, which is common to the public, and y et the place 
which any pan has taken, is for the time his own. 

But when mankind increased in number, craft, and am¬ 
bition, it became necessary to entertain conceptions of more 
permanent dominion, and to appropriate to individuals, not 
the immediate use only, but the very substance of the thing 
to be used. Otherwise, innumerable tumults must have 
arisen, and the good order of the world been continually 
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broken and disturbed, while a variety of persons were 
striving who should get the first occupation of the same 
thing, or disputing which of thgm had actually gained it. 
As human life also grew more* apd more refined, abundahce 
of conveniences were devised tcfrender it more easy, com¬ 
modious, and agreeable; as, habitations for shelter and 
safety, and raiment fon warmth and decency. But no man 
would be at the tfouble to provide either, so long as he had 
only an usufructuary property in them, which was to cease 
the instant that he quitted possessionif, as spon as he 
walked out of his tent, or pulled off his garment, the next 
stranger who*flp.v^by, would have'a right to inhabit the 
one, and to we& the other. In the case* of habitations , in 
particular, it was natural to t observe, that even the brute 
creation, to whom every thing*else was in common, main¬ 
tained a kind of permanent property In their dwellings, 
especially for the protection of theirwyoung; that the birds 
of the air had nests, and the beasts of thjsnieTd had caverns, 
the invasion of which they esteemed £ flagrant injustice, 
and would sacrifice thei^ lives to preserve them. -Hence, 
a property was soon established in every man’s*house, 
and home-Btall; which seem to have been originally mere 
temporary huts, or moveable cabins, Buited to the design 
of Providence [after the scattering at Shinar], for more 
Bpeedily peopling the earth, and Buited to the wandering 
life of their owners, before any extensive property in 
the soil, or ground, was established? And there can be no 
doubt, that moveables of every kind became sooner appro¬ 
priated, than the permanent substantial soil; partly because 
they were more susceptible of a long qpcupancy, which 
might be continued for months together, without any 
sensible interruption, and at length by usage ripen into an 
established right; but principally, because few of them 
could be fit for use, till improved and meliorated by the 
bodily labour of the occupant; which bodily labour, bestowed 
upon any subject which before lay in common to all men, 
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is universally allowed to give the fairest and most reasonable 
title \o an exclusive property therein. 

The article of food was a more immediate call, and 
therefore a more early consideration. Such as were not 
contented with the spontaneous product of the earth, 
sought for a more solid refreshment in the flesh of beasts, 
which they obtained by hunting. But the frequent disap¬ 
pointments 1 , incident to that method of provision, induced 
them to gather together such animals as were of a more 
tame and ^sequacious nature; and to establish a permanent 
property in their flocks and herds, in order to sustain 
themselves in a less precarious manner^^^y by the milk 
of the dams, and 1 *partly by the flesh of tfifo young. The 
support of these their cattle made the article of water, also, a 
very important point. And "therefore, the book of Genesis, 
—the most venerable monument of antiquity, even if con¬ 
sidered merely with a view to history,—will furnish us with 
frequent instan&fc* of violent contentions concerning wells ; 
the exclusive property of which appears to have been esta¬ 
blished 4n the first digger or occupant, even in those places 
where Ahe ground and herbage yet remained in common. 
Thus we find Abraham, who was but a sojourner, asserting 
his right to a well, in the country of Abimeleeh, and exact ing 
an oath for his security, because he had digged that well. 
And Isaac, about ninety years afterwards, reclaimed this 
• his father’s property; and, after much contention with the 
Philistines, -was suffered«-to enjoy it in peace. 

Ail this while, the soil and pasture of the earth, remained 
still in common as before, and open to every occupant: 
except, perhaps, in the neighbourhood of towns, where the 
necessity of a sole and exclusive property in lands, for the 
sake of agriculture, was earlier felt, and therefore mpre 
readily complied with. Otherwise, when the multitude of 
men and cattle had consumed every convenience on one 
spot of ground, it was deemed a natural right to seize upon 
and occupy such other lands as would more easily supply 
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their necessities. .This practice is still retained amon^ the 
wild and uncultivated nations "that have never been formed 
into civil states^ like the Tartars and others Tin the East; 
where the climate itself, and boundless extent of their 
territory, conspire to retain them still in the same savage 
state of vagrant liberty, which was universal in the earliest 
ageB; and which, Taci^is informs us, continued among the 
Germans till the decline of the Roman empire. * We have 
also a striking example of the same kind in the history of 
Abraham and his nephew Lot. When their join^ substance 
became so great, that pasture and other conveniences grew 
scarce, the consequence was, that a stHfe arose 

between their servants j bo that it was nef longer practicable 
to dwell together. This contention Abraham thus endea- 
voured to compose :*— Let thSre be no strife , I pray thee f 
between me and thee, and between my* herdmen , and thy 
herd-men , for we be brethren. Is not the whole land before 
thee? Separate thyself I pray thee, ffom me. If thou 
wilt take the left hand, then I will go *to the right; or if 
thou depart to the right Jiand, then I will go to the left. 
This plainly implies an acknowledged right, in either, to 
occupy whatever ground he pleased, that was not pre* 
occupied by other tribes. And Lot lifted up his eyes , and 
beheld all the plain of Jordan , that it was well watered every 
where , before the Lord destroyed Sodom and Gomorrah, even 
as the garden of the Lord. . . . Then Lot chose him 

all the plain of Jordan, and journeyed east; and they sepa¬ 
rated themselves the one from the other, and Abraham dwelt 
in the land of Canaan. 0 

Upon the same principle was founded tjje right of migra¬ 
tion, or sending colonics to find ou^ new habitations, when 
the mother country was overcharged with inhabitants; 
which was practised as well by the Phoenicians and Greeks, 
as the Germans, Scythians, and other northern people. 


* Genesis xiii, 8—12. 
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And so long as it was confined to the stocking and 
cultivation of desert uninhabited countries, it kept strictly 
within the lilnits of the law of nature. But how far the 
seizing on countries already 'peopled, and driving out or 
massacring the innocent and defenceless natives, merely 
because they differed from their invaders in language, in reli¬ 
gion, in customs, in government, or in colour: how far such 
a conduct was consonant to nature, to reason, or to Christi¬ 
anity, deserved well to be considered, by those, who have 
rendered their names immortal by thus civilising mankind. 

As the world by degrees grew more populous, it daily 
became more difficult to find out to inhabit, 

without encroachifig upon former occupants 1 : and, by con¬ 
stantly occupying the same individual spot, the fruits of 
the earth were consumed, 'and its spontaneous produce 
was destroyed, without any provision for future supply or 
succession. It therefore*became necessary to pursue some 
regular methoabf providing a constant subsistence; and 
this necessity produced, or, at least, promoted and encou¬ 
raged, -the art of agriculture. And the art of agriculture, 
by a regular connection and consequence, introduced and 
established the idea of a more permanent property in the 
soil, than had hitherto been received and adopted. It was 
clear that the earth would not produce her fruits in suffi¬ 
cient quantities, without the assistance of tillage: but who 
would be at the pains of tilling it, if another might watch 
an opportunity to seize hpon, and enjoy, the product of his 
induBtiy, art, and labour ? Had not, therefore, a separate 
property in lands, as well as moveables, been vested in some 
individuals? the yorld must have continued a forest, and 
men have been mere agimals of prey; which, according to 
some philosophers, is the genuine state of nature! Whereas 
now, so graciously has Providence interwoven our duty and 
happiness together, the result of this very necessity has 
been the ennobling of the human species, by giving it 
opportunities of improving its rational faculties, as well as 
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of exerting its natural. Necessity bega^property: and, in 
order to ensure that property, recourse was bad to # civil 
society, which brought along with it a long* train of in¬ 
separable. conctftnitants; statfes, governments, laws, punish¬ 
ments, and the public exercise of religious duties. Thus 
connected together, it was found that a part, only, of society 
was sufficient to provide, by their manual labour, for the 
necessary subsistftnce of all; and leisure was givfen to others 
to cultivate the human mind, to invent useful arts, and to 
lay the foundations of science. # 

The only question remaining is, how this property became 
actually VESt^ro*,,;-^* what it is that gave a man all exclusive 
right to retain/in a permanent manner, *tbalfc specific land, 
which before belonged generally to every body, but par¬ 
ticularly to nobody ? And, fcs we before observed, that 
occupancy gave the right to the temporary use of the soil, 
so it is agreed upon all* hands, that occupancy gave also 
the original right to the permanent prope^lgvn the substance 
of the earth itself; which excludes evdry one else but the 
owner, from the use of it. There is indeed some difference 
among the writers on natural law, concerning th(| reason 
why occupancy should convey this right, and invest one 
with this absolute property: Grotius and Puffendorff 
insisting, that this right of occupancy is founded on a tacit 
and implied assent of all mankind, that the first occupant 
should become the owner; and Barbeyrac, Titius, Mr. 
Locke, and others, holding, that there is no such implied 
assent, neither is it necessary that there should be; for that 
the very act of occupAicy, alone, being, a degree of bodily 
labour, is, from a principle of natural justice, without any 
consent or compact, sufficient of itself to gain a title. 
A dispute that savours too much of nice and scholastic 
refinement! However, both sides agree in this, that occu¬ 
pancy is the thing by which the title was in fact originally 
gained; every man seizing, to his own continued use, such 
spots of ground as he fotmd most agreeable to his own 
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convenience, provided he founjl them unoccupied by any 
one &lse. c 

Property, both in hmd and moveables, being thus origi¬ 
nally acquired by the first taker, which taking amounts to 
a declaration that he intends to appropriate the thing to 
his own use, it remains in him, by the principles of uni¬ 
versal law, till such time as he»does some other act 
showing an intention to abandon it; for then it becomes, 
naturally speaking) publici juris once more, and is liable to 
be again appropriated by the next occupant. So, if one 
be possessed of a jewel, and cast it into the sea or a public 
highway, this is such ah express derelict^-*-v ,1. at a property 
will be vested in the first fortunate finder that will seize it 
to his own use. But if he Ijide it privately in the earth, 
or other secret place, and it be discovered, the finder acquit es 
no property therein; for the owner has not, by this act, 
declared any intention *fco abandon it, but rather the con¬ 
trary ; and if He Ipse it, or drop it by accident, it cannot 
be collected from thence, that he designed to quit the pos¬ 
session^ and therefore in such 9 case the property still 
remains in the loser, who may claim it again of the finder. 
And this is the doctrine of the law of England, with relation 
to treasure trove . 

[It is of great importance that right notions should be 
entertained on the subject of finding lost goods.—tli one 
man lose goods, and another find and appropriate them to 
his own use, it is, or is not, a theft—or larceny—according 
to circumstances. The rule waB lately thus laid down, 
by a great authority, after long argument and grave con¬ 
sideration.* “If ^ man find goods that have been actually 
lost, or are reasonably f upposed by him to have been lost, 
and appropriate them, with intent to take the entire 
dominion over them, really believing, when he takes them, 
that the owner cannot be found, it is not larceny. If, how¬ 
ever, he have taken them with a like intent, though lost, 
and reasonably supposed by him to be loBt, but reasonably 
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believing that the owner be found—that is larceny.*’* 
A recent case t affords an interesting and striking illustra¬ 
tion of this rule. a A person purchased, at a public auction, 
a bureau •„ in which he afterw&js discovered a secret sprihg- 
drawer, containing gold, and a roll of bank notes, which he 
appropriated to his own use. At the time of the sale no one 
knew, or Buspected, tfcat the bureau contained anything. 
It was held that, though there had been a lawfulMelivery of 
the bureau to the buyer, there had been none of the money. 
The seller had had no intention to deliver it, nor # tbe buyer 
to receive it; both were ignorant of its existence; and when 
the buyer digs^rr-j^fl. that there was a secret di&wer con¬ 
taining the money, it was a simple case of finding ; and if 
the finder of a lost article know who is the owner of it—or 
if,•from any mark on it, or ttfi circumstances under which 
it is found, the finder could be reasonably ascertained—then 
the retaining possession of it, for hta own use, by the finder, 
constitutes the offence of larceny:—as when a person finds 
a pocket-book with bank notes, on which a name is written, 
or a hackney coachman abstracts the contents .of ir.parcel 
left in his coach by a passenger whom he could easily ascer¬ 
tain : or a tailor finds a pocket-book in a coat sent to him 
to repair by a customer whom he must knoweach one 
of these three finders is guilty of larceny, if he appropriate 
the articles to his own use. It is indeed the moral and 
legal duty of every finder of property, to make a bond fide 
effort to discover the owner. In the case above-mentioned, 
the court was unanimously .of opinion, that, if the buyer of 
the bureau had no gr4lmd to believe that he had bought 
the contents of the bureau, his abstraction and*appropria- 
tion of the contents was a felony.] # 

But this method of one man’s abandoning his property, 
and another seizing the vacant possession, however well 

* Reg. v. Thin-born, 2 C. k K. 831; per Parke, B. 

t Merry v, Green and Another, 7 Mee k W. 023. 
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founded in theory^ could not long subsist, in fact. It was 
calculated merely for the' rudiments of civil society, and 
necessarily ceased, among tbe complicated interests and 
artificial refinements of police and established governments. 
In these it was found, that what had become inconvenient or 
useless to one man, was highly convenient and useful to 
another; who was ready to give in exchange for it some 
equivalent* that was equally desirable to the former pro¬ 
prietor. Thus, mutual convenience introduced commercial 
traffic, and the reciprocal transfer of property by sale, grant, 
or conveyance: which may be considered either as a con¬ 
tinuance of the original possession whi^t*tfef, t first occupant 
had; or as an abandoning of the thing'by the present 
owner, and an immediate successive occupancy of the same 
by the new proprietor. The voluntary dereliction of the 
owner, and delivering the possession to another individual, 
amount to a transfer of.fcjie property*; the proprietor declar¬ 
ing his intention no longer to occupy the thing himself, 
but that his own right of occupancy shall be vested in the 
new acquirer. Or, taken in the other light, if I agreed to 
part with an acre of my land to Titius, the deed of conveyance 
as an evidence of my intending to abandon the property ; 
and TitiuB, being the only, or first man, acquainted with 
such my intention, immediate^ steps in and seizes the 
vacant possession. Thus, the consent expressed by the con¬ 
veyance gives TitiuB a good right against me; and pos¬ 
session, or occupancy, (Confirms that right against all the 
world besides. 

The most uniyersal and effectual way of abandoning 
properly, 4s by the death of the occupant; when, both the 
actual possession, and intention of keeping possession, 
ceasing, the properly which is founded upon such possession 
and intention, ought also to cease of course. For, naturally 
speaking, the instant a man ceases to be, be ceases to have 
any dominion; else, if be had a right to dispose of^is 
acquisitions one moment beyond his life, he would also 
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have a right to djrect theij disposal for a million of ^ ages 
after him; which would be highly absurd and inconvenient. 
All properly mu%b therefore cejpse upon deatlf, considering 
men as absolute individuals* and unconnected with civil 
society; for then, by the principles before established, the 
next immediate occupant would acquire a right in all that 
the deceased possessed* But, as under civilised govern¬ 
ments, which arc’calculated for the peace of mankind, such 
a constitution would be productive of endless disturbances, 
the universal law of almost every nation, which is a kind 
of secondary law of nature, has either given the dying person 
a power of Ting his property, by disposing of his 

possessions by will; or, in case he neglett to dispose of it, 
or be not permitted to make any disposition at all, the 
municipal law of the country* then steps in, and declares 
who shall be the successor, representative, or heir, of the 
deceased; that is, who alone shall* have a right to enter 
upon this vacant possession, in order to avoid that con¬ 
fusion, which its becoming again vacant, would occasion. 
And further, in case no tgstament be permitted.by the law, 
or none <be made^ and no heir can be found so qualified as 
the law requires, still, to prevent the robust title of occu-* 
pancy from again taking place, the doctrine of escheats is 
adopted in almost every country; whereby the sovereign of 
the sta^e, and those who claim under his authority, are the 
ultimate heirs, and succeed to those inheritances to which 
no other title can he found. * 

The right of inheritance, or descent to the children and 
relations of the deceaBdft, seems to have been allowed much 
earlier than flie right of devising by testament. We are 
apt to conceive, at first view, that it # has nature on its side; 
yet we often mistake for nature, what we find established 
by long and inveterate custom. It is certainly a wise and 
effectual, hut clearly a political, establishment; since the 
pmmanent right of property, vested in the ancestor? himself, 
was no natural, hut merely a civil, right. It is true, that 
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transmission of one’s possessions to posterity, lias an evident 
tendency to make a man a good citizen, and a useful member 
of society; it sets the passions on the side of duly, and 
pro&pts a man to deserve yv611 of the public, when he is 
Bure that the reward of his services will not die with himself, 
but be transmitted to those with whom he is connected by 
the dearest and most tender affections. Tet, reasonable as 
this foundation of the right of inheritance may seem, it is 
probable that its immediate original, arose not from specu¬ 
lations altogether so delicate and refined; and, if not from 
fortuitous circumstances, at least from a plainer and more 
simple principle. A man’s children, d^pearest relations, 
are usually about* him on his death-bed, and the earliest 
witnesses of his decease. They became therefor? generally 
the next immediate occupants; till, at length, in process of 
time, this frequent usage ripened into general law. And 
therefore also, in the earliest ages, on failure of children, 
a man’s servants, bora under his roof, were allowed to be his 
heirs, bring immediately on the Bpot when he died. For 
we find the .old patriarch Abraham expressly declaring, that, 
since God had given him no seed, his steward Miezer , one 
horn in his house , waA his heir . 

While property continued only for life, testaments were 
useless and unknown; and when it became inheritable, the 
inheritance was long indefeasible, and the children, or heirs 
at law, were incapable of exclusion by will. At length, how¬ 
ever, it was found, that so strict a rule of inheritance made 
heirs disobedient and headstrong; defrauded creditors of 
their just debts; apd prevented mart/ provident fathers from 
dividing on charging their estates, as the exigencies of their 
families required. This introduced, pretty generally, the 
right of disposing of one’s property, or a part of it, by testa¬ 
ment (that is, by written or oral instructions, properly wit¬ 
nessed and authenticated,) according to the pleasure ofthe 
deceased, which we therefore emphatically style his “ ww.” 
This was established in some countries much later than in 
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others. With us in England, till modem times, a man 
could dispose of only one-thivdT of his moveables, frdin his 
wife and children; and, in general, no will was permitted 
of lands,,till tHb reign of Heftny VIII.; and then only*of a 
certain portion; for it was not till after the Restoration, 
that the power of devising real property became so univer¬ 
sal as at present. # 

Wills, therefore, and testaments, rights of •inheritance, 
and successions, are all of them creatures of the civil or 
municipal laws, and accordingly are in all respects regulated 
by them; every distinct country having*different ceremonies 
and requisites.to qj^tke a testament Completely valid; neither 
does anything vary more than the right of inheritance, under 
different national establishments. In England particularly, 
this diversity is carried to such a length, as if it had been 
meant to point out the power of the knfrs, in regulating the 
succession to property* and how fiitile every claim must be, 
that has not its foundation in ttie positive rules of the state. 
Thus, in general, only the eldest son/ in some places only 
the youngest, in others all the sons together,.hav^a right 
to succeed to the inheritance; in real estates, males are 
preferred to femmes, and the eldest male will usually ex¬ 
clude the rest; in the division of personal estates, the 
females of equal degree are admitted together with’'the 
males, jand no right of primogeniture is allowed. 

This one consideration may help to remove the scruples 
of many well-meaning persons, who set up a mistaken con¬ 
science, in opposition to the rules of law. If a man dis¬ 
inherit his son, by a/will^duly executed, and leave hiB 
estate to a stranger, there are many who consider this pro¬ 
ceeding as contrary to natural justice; while others so 
scrupulously adhere to the supposoS intention of the dead, 
that if a will of lands be attested by only one witness instead 
aOwo, at the least, which the law now requires in all cases, 
Vy are apt to imagine that the heir is bound in conscience 
to relinquish his title to'the devisee. But both of them 

x x 2 
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certainly proceed upon erroneous principles; as if, on the 
one hand, the son had by rihfeire a right lo succeed to his 
father’s lands ;« or, as if, on the other hand, the owner were 
by nature entitled to direct ^16 succession of his property, 
after his own decease. Whereas the law of nature suggests, 
that on the death of the possessor, the estate Bhould again 
become common, and be open to the next occupant, unless 
otherwise ordered, for the sake of civil peace, by the positive 
law of society. The positive law of society, which is, with 
us, the municipal law of England, directs it to vest in such 
person as the last proprietor shall, by will, attended with cer- 
tain requisites, appoint; and, in defect oi'|iuch appointment, 
to go to some particular person, who, from the result of cer¬ 
tain local constitutions, appears to be the heir at law. Hence 
it follows, that, where the appointment is regularly made, 
there cannot be a shadow of right in any one but the person 
appointed: and, where the necessary, requisites shall have 
been omitted, the right of thb heir is equally strong, and built 
upon as solid a foundation, as the right of the devisee would 
have b^n, supposing Such requisites had been observed. 

But after all, there are some few things, which, notwith¬ 
standing the general introduction and continuance of pro¬ 
perty, must Btill unavoidably remain in common; being 
those wherein nothing but an usufructuary property is 
capable of being had: and therefore they still belong to the 
iirst occupant, during the time he holds possession of them, 
and no longer. Such, among others, are the elements of 
light, air, and water: which a mgn may occupy by means of 
his windows, his gardens, his Qiills, '..tad other conveniences ; 
such also ase the generality of those animals which are said to 
be fera natura, [1. e., of a wild and untameable disposition:] 
which any man may seize upon, and keep for his own use 
or pleasure. All these things, so long as they remain in 
possession, every man has a right to enjoy without ^s- 
turbance; but if once they escape from his custody, cBkj 
voluntarily abandon the use of them, they return to the 
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common stock, and any man $Lse has an equal right to seize 
and enjoy them afterwards. 

Again; tl^pre are other # things, in whick a permanent 
property may subsist, not only as to the temporary use, but 
also the solid substance; and which yet would be frequently 
found without a proprietor, had not the wisdom of the law 
provided a remedy to obviate this inconvenience. Such are 
forests and other waste grounds, which wire omitted to be 
appropriated in the general distribution of lands; such also 
are wrecks, estrays, and thgt species of wild nfnmnls which 
the arbitrary constitutions of positive law have distinguished 
from the rest, bythe well-known appellation of game. With 
regard to these and some others, as disturbances and quarrels 
would frequently arise amcgi^ individuals contending about 
“the acquisition of this species of propei^y by first occupancy, 
the law has therefore wisely cut up the root of dissension, 
by expressly designating those td whom £uch things are to 
belong. And thus the legislature of Euglanfihas univer¬ 
sally promoted the grand ends of civil society, enffthe peace 
and security of individuals, by steadily pursuing mat wise 
and orderly ma$im, of assigning to every thing capable of 
ownership, a legal and determinate owner. 

[The enclosure of commons, fields,* and waste lands, and 
consequent extinction of common rights in them, being 
justly deemed objects of great importance to agricultural 
improvement, had been long provided for by local acts. A 
General Enclosure Act (41 Geo.'lII. c. 109) was passed in 
the year 1801, consoltfating a great number of regulations 
for effecting that opject. By two Subsequent statutes 
(6 & 7 Will. IV. c. 115, and 8 & 9 Viet. c. fl8, amended 
by several subsequent acts) provision is made for enclosing 
and improving open and common lands of any kind, by 
consent of the parties interested, without either an act 

f parliament, or the intervention of commissioners; and 
1 facilitating such exchanges and divisions of lands as may 
be beneficial to the owners.] 



CHAPTER XLIII. 


THE FEUDAL SYSTEM. 

[2 Bla. Com. £4—58.] 

Ii 

It is impossible ‘to understand, with any degree of 
accuracy, either the civile ponstitutibp of this kingdom, or 
the laws which regulate its landed property, without some 
< general acquaintance with the nature and doctrine of 
feuds, o^athe* feudal law: a system so universally received 
throughqnt Europe, upwards of twelve centuries ago, that 
Si? Henry Spelman does not scruple to call it, the Law of 
Nations in our westerp world. 

No industrious student of English law will imagine his 
time misemployed, when he is led to consider that the 
obsolete doctrines of our laws are frequently the foundation 
upon which what remains .is erected; and that it is imprac¬ 
ticable to comprehend many rules of* the modem law, in a 
scholarlike scientifical manner, without having recourse to 
the ancient. m [It is well observed by one of the greatest 
jurists of the Unitdd States of America,* in speaking of the 
Commentaries of Sir 'William Blackstone, that “what is 
obsolete, is necessary to illustrate* that which remains in 
use.' 1 ] Nor will these researches be altogether void of 
rational entertainment, as well as use: as in viewing 


* 1 Kent Comm. 512. 
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majestic ruins of Borne or Athens, of Balbec or Palmyra, it 
administers both pleasure sink Instruction to compare them 
with the draughts of the saine edifices, in *their pristine 
proportion ancf splendour. *[lMias been long and much 
disputed, among very learned and eminent persons, whether 
feudal tenures were in use among the Anglo-Saxons. The 
opinion of Spclman, |jhat they were introduced with the 
Norman conquest, is substantially adopted by Hale, Black- 
stone, and Edmund Burke; but Mr. Hallam and others 
consider that the Anglo-Saxon, exhibits much of the in¬ 
trinsic character of the feudal, relation. Sir F. Paigrave 
regards thc^feudaWfystem as created by the union of Boman 
laws and barbarian usages; and that the main difference 
between the Anglo-Saxon and Norman feudality consisted 
in the latter’s establishment* of a more eertaih. course of 


descent and inheritance/] * 

The constitution of feuds had itskorigin from the military 
policy of the northern or Celtie nations, the Goths, the 
Huns, the Franks, the Vandals, and the' Lombar ds; who, 
all migrating from the Bame ojjicina gentium , a<f Craig 
justly entitles it, poured themselves in vast quantities into 
all the regions of Europe, at the declension of the Boman 
empire. It was brought by them from their own countries, 
and continued in their respective colonies as the most 
likely .means to secure their new acquisitions; and to that 
end, large districts or parcels of land were allotted by the 
conquering general to the superior* officers of the army, and 
by them dealt out agaift, in smaller parcels or allotments, to 
the inferior officers, mid most deserving soldiers. These 
allotments were called feoda, i. e., feuds, fiefs, or tees; which 
last appellation, in the northern languages, signifies a con¬ 
ditional stipend, or reward. Bewards or stipends they 
evidently were: and the condition annexed to them was, 
tjrnt the possessor should do service faithfully, both at 
lffine and in the wars, to him by whom they were given; 
for which purpose he took the juramentum jidelitatU , on 
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oath of fealty: and in case of the breacjt of this condition 
and oath, by not performing* the stipulated service, or by 
deserting the lord in battle % the lands wege again to revert 
to him who granted theml^ ^ * * 

Allotments, thus acquired, naturally engaged such as 
accepted th&a to defend them: and, as they all.sprang 
from the same right of conquest, no «part could subsist in¬ 
dependent c of the whole; wherefore all fivers as well as 
receivers were mutually bound to defend each other's pos¬ 
sessions. JBut, as that could not effectually be done in a 
tumultuous irregular way, government, and to that purpose 
subordination, was necessary. Every rfcheiver lands, or 
feudatory, was therefore bound, when called upon by his 
benefactor, or immediate lord of hiB feud or fee, to do all in 
his power to defend him. < rfuch benefactor or lord was 
likewise subordinate to, and under the command of, his 
immediate benefactor ora superior; and so upwards to the 
prince or general himself; and the several lords were also 
reciprodCDf^Tound, in their respective gradations, to protect 
the possessions they had given. JFhus the feudal connec¬ 
tion was established, a proper military subjection* was na¬ 
turally introduced, and an army of feudatories was alwayB 
ready enlisted, and mutually prepared to muster, not only 
in defence of each man’B own several property, but also in 
defence of the whole, apd of every part of this their newly- 
acquired country: the produce of which constitution was 
soon sufficiently visible? in the strength ancl spirit with 
which they maintained their conquefts. 

Scarce had these northern conquerors established them¬ 
selves in their new dominions, when the wisdom of their 
constitutions, as well as their personal valour, alarmed all 
the princes of Europe; that is, of those countries which 
had formerly been Homan providles, but had revolted, or 
were deserted by their old masters, in tbe general wreck 
of the empire. Wherefore most, ifrnot all, of them, thought 
it necessary to enter into the same, or a wmfliM? pin™, of 
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policy. For whereas, before, the possessidhs of their sub¬ 
jects were perfectly allodial , that is, wholly independent, 
and held of no superior at all; pow they parcelled out'their 
royal territories, or persuaded^ their subjects to Burrexfder 
up and retake their own landed properly, under the like 
feudal obligations of military fealty. And thus, in the 
compass of a few yegrs, the feudal constitution, or the 
doctrine of toniAe* extended itself over all tlie western 
world. This alteration of landed property, in so material 
a point, necessarily drew after it an alteration of laws 
and customs: so that the feudal laws soon drove out 
the Boman^ whicl/had hitherto so universally obtained, 
but now became for many centuries [comparatively speak¬ 
ing] lost and forgotten; and Italy itself, as some of the 
civilians, with more Bpleen thSn judgment, have expressed 
it, belluinas, atque ferinas, immanesque Longobardorwn leges 


* 


»• 


But thil feudal polity, which was thus by degrees 
established over*all the continent of Europe, sterns not to 
have been received in this part of our island, .at least not 
universally, and as a part of the national constitution, till 
the reign of William the Norman. * 

In consequence of this change, it became a fundamental 
maxim and necessary principle,—though in reality a mere 
fiction,—of our English tenures, “ that the king is the uni¬ 
versal lord and original proprietor of all the lands in his 
kingdom, and that no man doth or can possess any part of 
it, but what has, medii^fely. or immediately, been derived as 
a gift from him, to be held upon feudal services. 11 For thim 
being the real case, in pure, original, proper feuds, other 
nations who adopted this system, wpre obliged to act upon 
the same supposition, as a substruction and foundation of 
their new polity, thouglftie fact was really far otherwise. 
And indeed, by thus consenting to the introduction of 
feudal tenures, our English ancestors probably meant no 
more, than to put the kingdom in a state of defence, by 



426 GBADUAL BXLAXATION OP VOBMAN BIQOTTB. 


{ 

establishing a military system; and to oblige themselves, in 
respect of their lands, tomiuhtain the king’s title and terri¬ 
tories, with fequal vigour aapi fidelity, as if they had received 
their lands from his bounty*'upon these express conditions, 
as pure, proper, beneficiary feudatories. But whatever their 
meaning was, the Norman interpreters, skilled in all the 
niceties of the feudal constitutions, And well understanding 
the import and extent of the feudal-*terms, gave a very 
different construction to this proceeding; and thereupon 
took a handle to introduce, not only the rigorous doctrines 
which prevailed in the duchy of Normandy, but also such 
fruits and dependencies, such hardships and. services, as 
were never known to other nations ; as if the English had, 
in fact as well as theory, owed everything they possessed 
to the bounty of their sovereign lord! 

Our ancestors, therefore, who were by no means bene¬ 
ficiaries, but had consented to this* fiction of tenure from 
the crown, barely as the basis of a military discipline, with 
reason looked upon these deductions as grievous impositions, 
and arbitrary conclusions, from principles that, as to them, 
had no foundation in truth. [The compulsory relaxation of 
•the rigour of the feudal system, by successive sovereigns, 
iB a matter which can hardly be appreciated in modem 
times; but regard being had to the state of freedom on 
which they had encroached, we may deduce hence a material 
inference,] that the liberties of Englishmen are not, as 
some arbitrary writers would represent them, mere in¬ 
fringements of the king’s prerogJIve, extorted from our 
princes by taking advantage of their weakness; but a 
restoration of that ancient constitution of which our 
ancestors had been, rather, defrauded by the art and finesse 
of the Norman lawyers, than deprived by the force of the 
Norman arms. 

The grand and fundamental maxim of all feudal tenure 
is this; that all lands were originally granted out by the 
sovereign, and ore therefore “ holden,” either mediately or 
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immediately, of the crown. The grantor was called the 
proprietor, or lord^being he who ’retained the dominion or 
ultimate property of the feud or|ee; and the grantee, "Jfrho 
had only the use*and possession; according to the terms t>f 
the grant, was styled the feudatory or vassal, which was 
only another name for the “tenant” or “holder” of the lands; 
though, on account of the prejudices which we have justly 
conceived against the doctrines that were afterwards grafted 
on this system, we now use the word “vassal” opprobriously, 
as synonymous with slave, or bondman. The' manner of the 
grant was by words ofgratuitous and £ure donation, “ dedi et 
concessi ; ” wjiich a&; still the operative words in out modem 
infeodations, or deeds of feoffment. This was perfected by 
the ceremony of corporal investiture, or open and notorious 
delivery of possession, in the presence of the other vassals, 
which perpetuated among them the sera of the new acquisi¬ 
tion, at a time when the art of writing was little known; 
and therefore the evidence of property, was reposed in 
the memory of the neighbourhood; who* in case a of a dis¬ 
puted title, were afterwards called upon to decide the dif¬ 
ference, not only according to external proofs adduced by 
the parties litfgant, but also by the internal testimony of 
their own private knowledge. 

Besides an oath «f fealty, or profession of faith to the 
lord, whiph was the parent of our oath of allegiance, the 
vassal or tenant, upon investiture, did usually homage to his 
lord, openly, and humbly kneeling, being ungirt, uncovered, 
and holding up his handb, both together, between those of 
the lord, who sat before him, and them professing that 
“ he did become his man, from that day forth, of life and 
limb and earthly honour; ” and thep. he received a kiss 
from *his lord. Which ceremony was denominated homa - 
gium, or manhood, by the feudists, from the stated form of 
words, devenio vester homo. 

When the tenant had thu? professed himself to be the 
“man” of his superior, or lord, the next consideration was 



428 


DECLINE 07 THE FEUDAL SYSTEM. 


concerning the service , which, as such, he was bound to 
render, in recompense fbtr the land that he held. This, 
injure, proper, and original feuds, wps only twofold: to 
fellow, or do Buit to, the 'lord, in his 'courts, in time of 
peace; and in his armies, or warlike retinue, when necessity 
called him to the field. 

Genuine or original feuds, were^all of a military nature, 
and in the hands of military persons though the feuda¬ 
tories, being under frequent incapacities of cultivating 
and manuring their own lands, soon found it necessary 
to commit part of them to inferior tenants; obliging 
them to* such returns 0 in service, -coArj, cattle, or money, as 
might enable the chief feudatories to attend their military 
duties without distraction: which returns, or reditus , were 

i 

the original of rents. And by these means the feudal polity 
was greatly extended; these inferior feudatories, being under 
similar obligations of Jealty, to cl& suit of court, to answer 
the stipulated renders or rent-service, and to promote the 
welfare of their ynmediate superiors or lords. But this, at 
the same tune, demolished the ancient simplicity of feuds: 
and an inroad being once made upon their constitution, it 
subjected them, in a course of time, to great varieties and 
innovations. Eeuds began to be bought and sold, and devia¬ 
tions were made from the old fundamental rules of tenure 
and succession: which were held no longer sacred, when 
the feuds themselves no longer continued to be purely 
military. * 

But as soon as the feudal ayst&n came to be considered 
in the light of a, civil establishment, rather than as a mili¬ 
tary plan, the ingenuity of the same ages which perplexed 
all theology with the subtil ty of scholastic disquisitions, 
and bewildered philosophy in the mazes of metaphysical 
jargon, began also to exert its influence on this copious and 
fruitful subject: in pursuance of which the most refined and 
oppressive consequences were drawn from what was originally 
a plan of simplicity and liberty, equally beneficial to both 
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lord and tenant, and prudently calculated for their mutual 
protection and defence. From this one foundation,* in 
different countries of Europe, different superstructures 
have heon raised. * What effect it uas produced on the landed 
property of England, must be gathered from [a careful study 
of our Ancient Tenures, a faint outline of which may be 
seen in the ensuing chapter.] 
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—•— 

THE ANCIENT ENGLISH TENURES. 

( 

[2 Bla. Com. 59—77.] 

Almost all the real property of* this kingdom is, by the 
policy of onr laws,' supposed [for the reason explained in the 
precedin^fehapter] * to he granted by, dependent upon, 
and holden of, some superior lord, by and in consideration of 
certain services tc^be rendered to the lord, by the tenant or 
possessor pf this property. The thing holden is therefore 
styietba“ tenement” the possessors thereof are *1 tenants'* 
and the manner of their possession is a “ tenure .” Thus all 
the land in the kingdom is supposed to be “ holden,” medi¬ 
ately or immediately, of the king, who is styled the lord 
paramount , or above all. Such tenants as held under the 
king immediately, when they granted out portions of their 
lands to inferior persons, became also lords with respect to 
those inferior persons, as themselves were still tenants with 
respect to the king: and, thus partaking of a middle nature, 
they were* called mesne , or middle, lords. So that if the 
king granted a manor to A, who granted a portion of the 
land to. B, now B was said to hold of A, and A of the king; 
or in other words, B held his lands immediately of A, but 
mediately of the king. The king therefore waB styled lord 


* Ante, p. 425. 
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paramount; A was both tenant and lord, or was a mesne lord: 
and B was called tenant parqpail, or the lowest ten&nt; 
being he who was Btipposed to make “ avail,” or profit, of* his 
land. In this manner are all'the lands of the kingdom 
holden, which are in the hands of subjects: for, according 
to' Sir Edward Coke, in the law of England we have not 
properly allodium; * which, we have seen, is the name by 
which the feudista abroad distinguish such estates of the 
subject, as arc not holden of any superior. So that at the 
first glance we may observe, that our lands ape either 
plainly feuds, or partake very strongly of the feudal 

nature. * 9 • . 

• 

There sedn to have subsisted amopg <Jur ancestors 

four principal species of lay tenures, to which all others 

may be reduced: the ^granc? ^criteria of which were the 

natures of the several services, or render#, that were due to 

the lords from their tepamts. Th§ % services, in#*espect of 

their quality, were either free , or base : in respect of their 

quantity, and the time of exacting - them, certain , or 

uncertain . Free services were such as were dot unbe- 

• • 

coming tlje character of & Boldier, or a free man tq per¬ 
form j as to serve*under his lord in the wars, to pay a Bum , 
of money, and the like. Base services were such as were 
fit only for peasants, or persons of a servile rank; as to 
plough the lord's land, to make his hedges, to carry out his 
manure, or other mean employments. The certain services, 
whether free or base, were such as w^rc stinted in quantity, 
and could not be excoededon any pretence; as, to pay a 
stated annual rent, or tq plough such a field for three days. 
The uncertain , depended upon unknown contingencies ; as, to 
do military service in person; to pay an assessment in lieu 
of it, when called upon; or to wind*an horn whenever the 
Scots invaded the realm: which are free services: or to do 

* There are, or were, some remains of allodwil possession in the Shet¬ 
land Islands, where the persons holding the allodml lands were denominated 
Uduller*. 
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whatever the lord should! command; which is a l5ase or 
villetn service. f 

From the various combinations of these services have 
arisen the four kinds of 'lay tenure which subsisted in 
England till the middle of the [seventeenth] century; 
and three of which subsist to this day. Of these Bracton, 
who wrote under Henry III., seems to give the clearest 
and most' compendious account, of any ^author ancient or 
modem; of which the following is the outline, or ab¬ 
stract : fijrst, where the service was free but uncertain, as 
military service with homage, that tenure was called the 
tenure of chivalry, per servitum^ mtUtare, or by knight- 
8ermctf. Secondly, where the service was not only free, 
but. also certain, as by fealty only, by rent and fealty 
&c., that tenure was caHed^iucrtm^ocagium, or free socage. 
These were the c only free tenures: the others were 
villenous •* servile, as a thirdly, whpre the service was base 
in its nature, and uncertain as to time or quantity, the 
tenure was pururti- villenagium , absolute or pure villenage. 
Lastly, where the service was base in itB nature, but re¬ 
duced^ to a certainty, this was' still villenage,, but dis- 
% languished from the other by the riame of privileged 
villenage, villenagium privilegiatum ; or it might be still 
called socage, from the certainty of its services, but de¬ 
graded by their baseness into the inferior title of villanum 
socagium, villein socage. 

Hie first, most universal, and esteemed the most honour¬ 
able species of tenure, was that,by knight-service. 

This tenure of knight-service fead all the marks of a 
' strict an<lregular feud; it was granted by* words of pure 
donation, dedi dt concessi; was transferred by investiture, 
or delivering corporal 1 possession of the land, usually called 
livery of seisin.; and was perfected by homage and fealty. 
It also drew after it these seven fruits and consequences, as 
inseparably incident to the tenure in chivalry; viz. aids, 
reliefs, primer seisin, wardship, marriage, fines for alienation 
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and esCheat [all of wliicli are explained at large in the text 
from which this pafisage is take^i]. % 

Personal attendance in knight-service growing trouble¬ 
some and inconvenient in many’respects, the tenants found 
means of compounding for it; by first sending others in their 
stead, and in process of time making a pecuniary satisfaction 
to the lords, in lieu of it. This pecuniary satisfaction at 
last came to he levied by assessments, at so much'for every 
knight’s fee; and therefore this kind of tenure was called 
scutagium in Latin, or servitium scuti; scutum being then 
a well-known denomination for money: # and, in like 
manner, it was called, iij our northern French,* escuage; 
being indeed # a pecuniary instead of a military Service.’ But 
by these means all the advantages, either promised or real, 
of the feudal constitution weha" destroyed, and nothing hut 
the hardships remained. Instead of farming a national 
militia, composed of barpiJS, kniglit$ % and gentlemen, hound 
by their interest, their honour, and their oaths, to defend 
their king and country, the whole of this system of tenures 
now tended to nothing else, but a wretched means of 
raising mpney to pay an army of occasional mercenaries. 
In the mean time the families of all our nobility and gentry .> 
groaned under the intolerable burthens, which, in conse¬ 
quence of the fiction adopted after the conquest, were 
introduced and ’laid upon them by the subtlety and finesse 
of the ftorman lawyers. For, besides the scutages to 
which they were liable in defect of personal attendance, 
which however were assessed by themselves in parliament, 
they might be called upon by the king or lord paramount 
for aids, whenever his eldest son was to be knighted, or his 
eldest daughter married; "not to forget the ransom of his 
own person. The heir, on the death of his ancestor, if of 
full age, was plundered of the first emoluments arising from 
his inheritance, by way of relief, and primer seisin ; and, if 

* Hence in modem French ecu, spelt'in the older writers eecu, a crown, 
and the Italian scudo. 
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Under age, of the whole of his estate during infancy. And 
then, as sir Thomas Smith ( [who was secretary to Edward 
VX»] feelingly complains, “ ^yhen he came to his own, after 
hew was out of wardship ,—*hir woods decayed, houses fallen 
down, stock wasted and gone, lands let forth and ploughed 
to be barren,”—to reduce him still further, he was yet to pay 
half a year’s profits as a fine for suing out his livery ; and 
also the-< price or value of his marriage? if he refused such 
wife as his lord and guardian had bartered for, and imposed 
upon him; or twice that value, if he married another 
woman. Add to this the untimely and expensive honour 
of knighthood, to make his jjoveHy more completely 
splendid. And yrhen by these deductions hiW fortune was 
so shattered and ruined, that perhaps he was obliged to sell 
his patrimony, he had not qvun that poor privilege allowed 
him, without paying an exorbitant fine for a licence of 
alienation! * 

Sit ^ 

A slavery so complicated, and so extensive, called aloud 
for a remedy, in a nation that boasted of its freedom. Pal¬ 
liatives wfere from time to time applied by successive acts 
of 'parliament, which assuaged Some temporary grievances. 
^ At length the military tenures, with all 1 their heavy appen¬ 
dages, having during the usurpation been discontinued, 
were destroyed, at one blow, by the statute 12 Car. 11. c. 24, 
which enacts, [after abolishing many he&vy impositions ] 
“ that all sorts of tenures, held of the king or others, he 
tunug£. into free and ^common socage; save only tenures 
in frankalmoign, copyholds, and the honorary services 
{without the slavish part) of grapd seijeanty.” This sta¬ 
tute, waa # a greater acquisition to the civil property of this 
kingdom, than feven magna charta itself: since that only 
pruned the luxuriancibB that had grown out of the military 
tenures, and thereby preserved them in vigour; but the 
statute of king Charles extirpated the whole, and demolished 
> both root and branches. 
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CHAPTER XLV. 

THE MODEIfcN ENGLISH TENURES. 

t 9 

[2 Bla. Com., 78—101.] * 

.Although, [by the meanl .briefly indicated in the pre¬ 
ceding pages,] the oppressive or military part of the feudal 
constitution was happy/ done ayyiy, yet we are not to 
imagine that the constitution itself was utterly laid aside, 
and a new one introduced in its room: since by the statute 
12 Car. II. c. 24, all tenures in general, except frankalmoign, 
grand segjeanty, and copyhold, were reduced to one general 
species of tenure* then well known, and subsisting, called* 
free and common socaoe. And this, being sprung from 
the same feudal original as the rest, demonstrates the 
necessity of fully contemplating that ancient system; since 
it is that alone to which we can recur, to explain any 
seeming or Teal difficulties, that may arise in our%resent 
mode of tenure. , 

The military tenure, or that by knight-Bervice, consisted 
of what were deputed the most free and honourable services, 
but which in their nature were unavoidably uncertain, in 
respect to the time of their performance. The second 
species of tenure, or free socage, (^neisted also of free and 
honourable services; but such as . were liquidated jsad 
reduced to an absolute certainty. And this tenure-not ; 
only subsists to this day, but has in a manner absorbed and 

* A rS 

» v 2 
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swallowed up, since the statute of Charles II., c. 24, almost 
every other species of tenure? 

It'seems probable that the* socage tenures were the relics 
of Saxon liberty; retained *b} such person® as had neither 
forfeited them to the king, nor been obliged to exchange 
their tenure, for the more honourable, as it was called, but 
at the same time, more burthensome, tenure of knight-service. 
This is peculiarly remarkable in the tenure which prevails 
in Kent, called gavelkind, which is generally acknowledged 
to be a species of socage tenure ; the preservation whereof 
inviolate from the Innovations of the Norman conqueror, 
is a fact universally known. Aijd thgse who thus pre¬ 
served Their liberties, were said to hold in free and common 
socage. 

Thus much for tho two grind species of tenure, under 
which almost all thfe free lands of the kingdom were holden 
till the restoration of 16(50, when*tfee former was abolished 
and sunk into the latter: so that the lands of both sorts 
are now holden by one universal tenure of free and common 
socagg. 

The t other grand division of tenure mentioned by Brac- 
^ton, as cited in the preceding chapter, is f that of villenage 
as contrqjlistinguished to liberum tenementum , or frank 
tenure. And this, we may remember, he subdivided into 
two classes, pure and privileged Villenage: whence have 
arisen two other species of our modern tenures. 

From the tenure o£ pure villenage have sprung our 
present copyhold tenures, or tenure by copy of court roll at 
the will of the lord: in order to obtain a clear idea of 
which, it Tjfill be previously necessary to take a short view 
of the original anti nature of manors. 

Manors are, in substance, as ancient as the Saxon con¬ 
stitution, though perha^p differing a little, in some imma¬ 
terial circumstances, from those existing at this day. A 
manor,— manerium, a manendo ,—because the usual residence 
of the owner, seems to have been a district of ground, held 
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by lords or great personages; who kept in tbeir own Jiands 
so much land as was necessary for the use of their families, 
which were called terra domfficales, or* deiftesne lands; 
being occupied* by the lord*or dominus manerii , and*his 
servants. The other, or tenemental lands, they distributed 
among their tenants: which from the different modes of 
tenure were distinguished by two different names. First, 
book-land, or charter-land, which was held by deed under 
certain rents and free-services, and in effect differed nothing 
from the free socage lands: and hence have arisen most 
of the freehold tenants who hold^of particular manors, 
and owe suit and service4o the same. The oth*er species 
was called filk-lmd, which was held by no assurance in 
writing, but distributed among the common folk or people, 
air the pleasure of the lord, afld resumed at his discretion; 
being, indeed, land held in villenage. The residue of the 
manor being uncultivated, was terared the lord’s waste, and 
served for public roads, and for common or pasture to the 
lord and hiB tenants. Manors were formerly called baronies, 
as they still are lordships: and each lord or.barpmwas 
empowered to hold a domestic court, called the courHbaron, 
for redressing misdemeanours and nuisances within the* 
manor; and for settling disputes of property among the 
tenants. This court is an inseparable ingredient of every 
manor; jand if the number of suitors should so fail as not 
to leave sufficient to make a jury or homage, that is, two 
tenants at least, the manor itself is lost. [This court is 
fallen into disuse: and by »the county courts act (9 & 10 
Yict. c. 95, § 14) the lerd of any manorwhaving any court 
in which debts or demands are recoverable may •surrender 
to the crown the right of hoflhig sutjh court, which thence¬ 
forth is discontinued, and the right to hold it has ceased.] 
The good-nature and benevolence of many lords of manors 
having, time out of mind, permitted their tenants and villeins, 
and their children, to enjoy their possessions without inter¬ 
ruption, in a regular course of descent, the common law, of 
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which custom is the life, now gave them a title to prescribe 
against their lords; and, <rn performance of the same 
service, to hdd their lands, pi spite of any determination of 
the* lord’s will. For though' in general they are still said 
to hold their estates at the will of the lord, yet it is such a 
will as is agreeable to the customs of the manor; which 
customs are preserved and evidenced, by the rolls of the 
several courts baron in which they are efltered, or kept on 
foot by the constant immemorial usage of the several 
manors in which the lands lie. And, as such tenants had 
nothing to show for their estates, bpt these customs, and 
admissions in pursuance of them, entered on those rolls, or 
the copies o? such entries witnessed by the steward, they 
now began to be called tenant* by copy of court-roll , and 
their tenure itself a copyhold. 

Thus copyhold tenures, as Sir Edward Coke observes, 
although meanly descended, yet" come of an ancient 
house; for, from what has been premised, it appears, that 
copyholders are‘in’truth no other but villeins, who, by a 
longfseries. of immemorial encroachments on the lord, have 
at last* established a customary right to those estates, 
•which before were held absolutely at the lord’s will. 
This affords a substantial reason for the great variety of 
customs that prevail in different manors, with regard both 
to the descent of the estates, and the privileges belonging 
to the tenants. Thus the generality of villeins in the 
kingdom have long ago sprouted up into copyholders; their 
persons being enfranchised by manumission or long acquies¬ 
cence ; but their estates, in strictneos, remaining Bubject to 
the same* servile conditions and forfeitures as before, 
though, in general, the ( vi]leix^rvices are usually commuted 
for a small pecuniary “ quit rent.” 

A compendious view of the principal and fundamental 
points of the doctrine of tenures, both ancient and modern, 
leads us to remark the mutual connection and dependence 
that all of them have upon each other. And upon the 
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whole it appears, ^thafc, whatever changes and alterations 
these tenures have in process -pi time undergone, from the 
Saxon aera to the time of statute 12 Car. II., aH lay tenures 
are now, • in ef&ct, reduced *to two species, free tenure in 
common socage, and base tenure by copy of court-roll. 

[The rights of lords of manors to fines and heriots, rents, 
reliefs, and customary services, together with the lord’s inte¬ 
rests in the timbdlr grown on copyhold lands, haVte long been 
found productive of considerable inconvenience to copyhold 
tenants, without any sufficient corresponding advantage to 
the lords. A recenj act of parliament;, therefore, (4s & 5 
Viet. c. 35) # amended, explained, and continued* by subse¬ 
quent acts, greatly facilitates the commutation oFthese rights 
and interests, by a machinery similar to that for the commu¬ 
tation of tithes. The same act*also afforded facilities for en¬ 
franchising copyhold lands, with suitable provisions to meet 
the case of such lands being either in settlement, or vested 
in parties not otherwise capable of at once entering into a 
complete arrangement. Under this act'the enfranchisement 
was voluntary: but by a more recent one (15 & 16 Viet-p. 51) 
the enfranchisement of copyhold lands is mad iTcohgutsory, 
at the instance of either lord or tenant,—but such* 
enfranchisements, are not to* afreet the estates or rights of 
either party in any mines or minerals within or under the 
lands sg enfranchised or any other lands. When all parties 
are sui juris, and agree to an enfranchisement, it may be 
made by a Bimplo conveyance of the fee simple from the 
lord to his tenant.] 
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CHAPTER XLVI. 

NATURE OF REAL AND PERSONAL PROPERTY. 

The objects of dominion, or property, are, by the law of 
England, distributed into two kinds; Things Real, and 
Things Personal. ; 

[In the early ages of Europe,* property was chiefly of a 
substantial and visible, "to* as lawyers call it, a corporeal 
kind. Trade wsb little practised, and debts, consequently, 
were seldom incurred. There were no public funds, and of 
course t^ere was no funded property. The public wealth 
consisted principally of land, and the houses and buildings 
Erected on it; of the cattle in the fields; and the goods in 
the houses. Now land, which is immoveable and indestruc¬ 
tible, is evidently a different species of property from a cow, 
or a sheep, which may be stolen, killed, or eaten; of from a 
table, or chair, which may be broken up or burnt. No 
man, be he ever so feloniously disposed, can run away with 
an acre of land. The owner may be ejected; but the land 
remains where it "wds: and he who has been wrongfully 
turned out*of possession, may be reinstated into the identi¬ 
cal portion of land from* which he had been removed. It is 
not so with moveable property. The thief may be discovered 

* See Principles of the Law of Real Property, and Personal Property, by 
J osh.ua Williams, passim. These two small and valuable volumes should, be 
among the earliest, if not the earliest, placed in the hands of law students. 
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and punished; but if he has mdde away with the goods, no 
power on earth can restore them to the owner. -4 l 11 he 
can hope to obtaiq, is a compensation in money, or in some 
other article of^qual value. ‘But if the goods continue in 
existence, they revest in the owner, on conviction, even 
without an order for restitution, which is only cumulative 
to the ordinary remedy by action.* 

[Moveable and* Immoveable, is thus seen to b5 one of the 
simplest and most natural divisions of property, in timeB of 
but partial civilisation; and in our law, this division has 
been brought into gr^at prominence, by the circumstances of 
our early history—iby the Norman Conquest, and the intro¬ 
duction of *thc Feudal System. The system oftenure, as 
described in the last two chapters, evidently could exist 
only as to the former of these* two great classes,—to lands 
and things immoveable. Cattle and* other moveables, 
were things of too pewshing and* insignificant a nature to 
be subject to any feudal liabilities; and consequently ‘could 
be bestowed, if at all, only as absolute 'gifts. No duty* or 
service, could be properly annexed as the conditjion^of own¬ 
ership. Jlence it came to pass that a sort of superiority 
became attached to all immoveable property, and the dis-> 
tinction clearly marked between it and moveable. The 
former was treated as being of a higher nature than the 
latter: so that while Lands were the subject of the disquisi¬ 
tions of lawyers, the decisions of courts of justice, and the 
attention of the legislature,—Moveable property passed 
almost unnoticed.] Our first legislators took all imagina¬ 
ble care in asserting •their rights, and. directing the dis¬ 
position of such property as they deemed to be lasting, and 
which would answer to posterity the trouble and pains that 
their ancestors had employed about them; but entertained 
a low and contemptuous opinion of all personal estate, 
which they regarded as only a transient commodity. The 

* Scattergood v. Silvester, 16 Q. B. 506. And trover may be main¬ 
tained, notwithstanding there have been a sale in market overt. Id. ib. 
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amount of it indeed, was [ks we have intimated,] compara¬ 
tive^trifling, during the scarcity of money and the ignorance 
of luxurious* refinements, vwiick prevailed in the feudal 
ages. * ‘ 

Hence it was, that a tax of the fifteenth, tenth,—or 
sometimes a much larger proportion—of all moveables, was 
frequently imposed without scruple, ,and is mentioned with 
unconcern by our ancient historians; thcfagh novo it would 
justly alarm oilr opulent merchants and stock-holders. And 
hence, also, may he derived the frequent forfeitures inflicted 
by the common law, of all a man’s goods and chattels, for 
misbehaviour and inadvertencies* that «.at present hardly 
seem to have*deserved so severe a punishment. 

[Lands, houses, and immoveable property, were called as 
we have seen. Things held j i.e. Tenements. They were 
also denominated 'Hereditaments: because, at the death of 
the owner, they devolved, by lawj on his heir. Thus the 
old la'wyers, to indicate all sorts of immoveable property, 
used,the phrase,* “‘lands, tenements, and hereditaments;” 
and it i s refr ained to the present day. Moveable property 
was known by the name of “ goods and chattels ”—“ bona 
«et catalla.” The word “ chattels ” according to Sir Edward 
Coke, a French word, signifying goods, is, in truth, 
derived from the technical Latin word catalla ; which pri¬ 
marily signified only beasts of husbandry, or, as f we still 
call them, cattle: but in its secondary sense, was applied 
to all moveables. Not «only goods, but whatever was not a 
feud, were accounted chattels ; and it is in this latter, more 
extended, negative sense, that our larv adopts it; the idea of 
“goods ” or “moveables,” only, being not sufficiently com¬ 
prehensive to take in every thing that the law considers as 
a chattel interest. - 

[So great was the influence of the feudal system, and so 
important the tenure or holding of lands, that for a long 
time immoveable property was known rather by the name 
of “ tenements,” than by any other indication of its fixed 
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and immoveable nature.* Whin, however, the feudal sys¬ 
tem gave way before the growth of a commercial spirit, the 
rising power of towns, and thJ formation of am influential 
middle class, itf form remaiAecl, after its spirit was extin¬ 
guished by the blow struck at the restoration, t The 
tenure of land became then less burthensome to the owner, 
and less troublesome ,to the student; and courts of law, 
instead of being* occupied by disputes bet weed lords and 
tenants , had their attention more directed to controversies 
between different owners. It became then mono obvious, 
that the essential difference between lands and goods was* 
to be found in the remedies J for tlie deprivation? of either: 
—that land"could be always restored, but gooas~could not; 
that as to the one, the real land itself, could be actually 
recovered; but as to the otlwr, proceedings must be had 
against the person who had taken them away. The two 
great classes of property "began, agsordingly, to acquire two 
other names, more characteristic of their difference. The 
remedies for the recovery of lands had lbng been called real 
actions; and the remedies for the loss of goods ,personal 
actions, • It was not, however, till after the feudaisystem 
had lost its hold, that land and tenements were called real, 
property; and goods aud chattels personal property. 

[It appears, then, that lands and tenements were desig¬ 
nated, jn later tunes, Heal Property, more from the nature 
of the legal remedy for their recovery, than simply because 
they are Heal things ; and, on the* other hand, that goods 
and chattels were called Personal Property, because the 
remedy for their abstraction was against jhe person who had 
taken them away. The terms Heal Property and Personal 
Property are now more commonly used than the old terms 
“tenements and hereditaments,” “goods and chattels.” 
The old terms were, indeed, suited only to the feudal times 

* It is the only word used in the great statute Be Bonis, 13 Edw. I. 
e. 1. See Williams, Law of Heal Prop. 6 (»), 3rd ed. 

t Ante, p. 434. $ Will. Beal Prop. 6. 
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in which they originated. ^Great social changes have since 
happened. Commerce has Jbeen widely extended; loans 
of money at interest (formerly called ^unchristian) .have 
become of constant occurence 1 ; and the funds'have engulfed 
an immense mass of wealth.* Both classes of property 
have accordingly been increased by fresh additions; and 
within the new names of Beal and Personal property, many 
kinds of it are now included, to which our forefathers were 
strangers. The old division into moveable and immoveable, 
is lost in the many exceptions occasioned by time, and 
Altered circumstances. Thus, shares in canals and railways, 
which exist in respect of sufficiently immoveable property, 
are neverthffi&ss personal property,—as is funded property : 
whilst a dignity, or title of honour, which we should have 
thought to be as locomotive a3 its owner, is not a chattel, but 
a tenement. The reason is, however, that in ancient times 
such titles wer&.annexecL*o the ownership of various lands. 

[A remarkable t exception to the original rule, is to 
be found in the' cdse of a lease of lands or houses, for 
a term of years. Though the house may be ^.mag¬ 
nificent castle, the lands almost co-extensive with the 
county, and the term of the lease for a thousand years, 
yet the lessee’s interest is only a chattel one—it is but his 
personal property. An explanation of the anomaly must be 
sought in the circumstances of early times. Ancient leases 
were almost always, or principally, agricultural. Farming 
then required but little capital; and farmers were regarded 
as little more than bailiffs, or servants, rather accountable 
for the profits of tjje land, at a fixed sum, than having any 
property of their own. If turned out of possession by any 
one but his landlord, the former had no means, by legal pro¬ 
cess, of recovering that possession, his only remedy being by 
an addon of damages against his landlord, who was bound to 
warrant him quiet possession. Thus the fanner could not 

* Will. Law of Beal Prop. 8 (»). 

$ Id. p. 30. 


f Id. p. 8. 
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be regarded as the owner of the # land, for even the time of 
the lease; since his interest, eyich as it was, lacked that 
essential characteristic of real property—the capability of 
being restored to^its owner.* *Such an interest as his, had 
in its nature nothing feudal, or military; and was conse¬ 
quently exempt from the feudal rule of descent to the eldest 
son as heir at law. Bejng thus neither real property, nor a 
feudal tenement, it could be nothing more, as we have seen, 
than a chattel; and when leases became longer, more valua¬ 
ble, and more frequent, no change was made; t» this day 
the owner of an estatg for a term of jears, possesses, in law, 
merely a chattel, if a lease be granted to an* old man 
tottering on the verge of the grave, “ to held for the term of 
his natural life,” it is a freehold interest, and consequently 
of a higher nature, in the eye of the law, than a lease for a 
thousand years. 

[There may be at presdht, more*personal than real pro¬ 
perty in the country; but the latter retains many of its 
ancient incidents; the most conspicuous "one is, that real 
property .descends, on its owner dying intestate, t.o his heir; 
while unrtfr similar circumstances, personal property'“is dis¬ 
tributed, as we shaft presently see, among the next of km, 

[Another great classification of property is, that of 
Corporeal and Incorporeal . This obviously embraces every 
kind of property, which either is, or is not, tangible and 
visible. .Thus a House is corporeal; but the Bent paid for 
occupying it, is incorporeal. An annuity, again, is incorporeal; 
for, though the money produced by it is of a corporeal 
character, the annuity itself is a thing invisible; though its 
being be evidenced by a deed, and has only «an exist¬ 
ence in the mind, and cannot be delivered over from hand 
to hand. Corporeal property, on the other hand, is capable 
of manual transfer; and of such as is immoveable, posses¬ 
sion may be given up. In many caseB incorporeal property 


* Will. Law of Real Prop. p. 10. 
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exists apart from the ownership of anything corporeal; 
forming a distinct subject of possession, transferable from 
one person 'to another; and in such separate transfer lay, 
tiiy lately, the practical distinction betweeli incorporeal and 
corporeal property. In ancient times, the impossibility of 
actually delivering up anything of a separate incorporeal 
nature, rendered, necessary some, tantamount means of 
conveyande. For this purpose writing ’was had recourse 
to; whilst transfer of corporeal property was long per¬ 
mitted to be effected by the simple delivery of it. Hence, 
incorporeal property was technically said to “ lie in grant,' 1 
and coiporeal, to “ lie in livery ,” i. e. delivery of the seisin, 
or feuiM^possesaion, by actual or symbolical delivery. 
In the year 1845, however, this ancient distinction was 
abolished by stat. 8 & 9 Yict., c. 106, § 2; which enactB 
that thenceforth all corporeal tenements and hereditaments 
shall, as regards the conveyance 9 o£ the immediate freehold 
thereof, be deemed to lie in grant, as well as in livery. 

[Incorporeal “property, * in our present highly artificial 
state of property, occupies an important position r- These 
are o&'two kinds. One of them may be regarded as some* 
• what of a mixed nature—being at one time incorporeal, 
and at another not: partaking, during its cxisteuce, very 
strongly of the nature and attributes of the incorporeal 
hereditaments, particularly in its always permitting, and 
generally requiring a Deed of Grant for the transfer of it. 
This class consists of ^Reversions, Remainders, and Execu¬ 
tory Interests. The others «re ever of an incorporeal 
nature, and nevei; assume an incorporeal shape, and consist 
of three kinds:—those which are appendant to corporeal 
hereditaments; such^as are appurtenant to them, both 
passing, simply, by the conveyance of the corporeal heredi¬ 
taments to which they belong; and such as are in gross 
as its called, i. e. existing as separate and independent 


* Will. Law of Seal Prop. p. 12, 
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subjects of property. These, however, are topics requiring 
the close attention of those who intend to make the law 
their professional’study. • 

[The mpthodtf of transferring real and personal property 
are widely different. The title to personal property, or 
personalty, as it is usually called, is far simpler than that 
to real estate or realty. The greater complexity of the 
latter, arises partly from the nature of it, and partly from 
the fuller power of disposition to which lands are subject.* 
Lands, unlike stock, may be converted, for instance, from 
arable to pasture ; cut up into roads, cdnals, railways ; sold 
by the foot for building purposes; fet upon lease for terms 
absolute or* determinable; held for life, in tail, m fee; 
and disposed of by the various devices of contingent 
remainders; shifting uses, afid executory devises without 
the intervention of any trustees. Personal property, on 
the contrary, cannot b e m itettled, wftjiout the intervention of 
trustees; and then the title to it may become as long and 
intricate as that to real estate. If thu- nature of lands 
could be altered, or if landowners were willing* in order to 
tsave themselves expense, to give up some of their powers of 
disposition, the fitle tb real estate might doubtless be. 
rendered as simple as that to personal property. 

[Thus the law of Englandhas two different systems of 
rules for regulating the enjoyment and transfer of 
property. The laws relating to real estate, though vene¬ 
rable for their antiquity, are in the same degree, ill-adapted 
to the exigencies of modern society; whilst the laws of 
personal property, being of more recent .origin, are propor¬ 
tionally suited*to modern times.t Over both these systems 
has arisen the jurisdiction of the court of equity; by 
means of which the ancient strictness and simplicity of our 
real property laws have, in a great measure, been rendered 
subservient to the arrangements and modifications of 


* Will Law of Pers. Prop. 304. 
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ownership required by thb necessities of society. These 
are, matters incessantly occupying the attention of the 
legislature. ** t , 

[There is one circumstandfe connected Svith the general 
law of property, which must be borne in mind. # The law- 
will not permit property to be rendered inalienable, by any 
device whatever (except in the case of property given or 
settled to the use of a married woman) : •for to permit this 
would, in the words of Lord Coke, militate “ against trade 
and traffic, and against bargains, and contracting between 
man and man.’* ” r 

[It is pfoper also to notice the restriction imposed by a 
modem actTof parliament, on attempts to accumulate the 
income of property, for the benefit of some future owner. 
That act (89 \fc 40 Geo. III*., c. 98,) was passed in conse¬ 
quence of the extraordinary will of a Mr. Thcllusson, who, 
keeping within existing!rules of*" law, directed the income 
of his property to be accumulated during the lives of all his 
children, grandcTOoren, and great grandchildren, who were 
living at tho time of his death, for the benefit pf some 
future* descendants, to be living at the decease of the# 
•survivor! To prevent the repetition" of such a cruel 
absurdity,! that act forbids the accumulation of income 
for any longer term than—the life of the grantor or settlor, 
or twenty-one years from his death; or during the minority 
of any person living, or in ventre sa mere at the death of 
the grantor; or during* the minority only of any person 
who, under the settlement or* w r ill, would for the time 
being, if of full age, be entitled to^the income so directed 
to be accumulated. Any direction to accumulate income, 
exceeding the allowed period, is valid up to the extent of 
that allowed period, but void so far as it may be exceeded. 

«[The following are the eight Canons of Descent as 

* Smith’s Mens. Law, p. 157. Co. Litt. 223, a. 

f Will. Law of Beal Prop. p. 261. 
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altered by tbe recent Act (3 & 4f Will. IV., e. 106) for tlio 
Amendment of the Law of Inheritance:— , 

[I. Inheritances shall lineally descend, in the first place, 
to tie issue of tile last purchases, in infinitmi. 0 

[II. The male issue shall be admitted before the female. 
[III. Where two or more of the male issue are in equal 
degree of consanguinity to the purchaser, the eldest, only, 
shall inherit; but the females shall inherit altogether. 

[IY. All the lineal descendants, in infinitum , of any 
person deceased, shall represent their ancestor; a. e. stand 
in the same place in yhich he would^hacl he been alive. 

[V. On failure cl lineal descendants or issue df the first 
PURCHASER, the inheritance shall -descend to his nearest 
lineal ancestor. 

•[VI. The father, and all tbe male paternaf ancestors of 
the purchaser, and their descendants, Bhall be admitted 
before any of the female paternal •ancestors, or their heirs; 
—all the female paternal ancestors, and their heirs, before 
the mother, or any of the maternal ancestors, § or her or 
their descendants; and the mother, and all the -male 
fcaatemal• ancestors, and her and their descendants,J)efore 

I | 

any of the female maternal ancestors, or their heirs. • 

[VII. A kinsman of the half blood shall be capable of 
being heir; and such kinsman shall inherit next after a 
kinsman, in the same degree, of the whole blood; and after 
the issue of such kinsman, when the common ancestor is a 
male, and next after the commcta ancestor when such 
ancestor is a female. 

[VIII. In the admission of female paternal ancestors, 
the mother of the more remote male paternal ancestor, and 
her heirs, shall be preferred to the mother of a less remote 
male paternal ancestor, and her heirs: and in the admission 
of female paternal ancestors, the mother of the more remote 
male maternal ancestor, and her heirs, shall be preferred to 
the mother of a less remote male maternal ancestor, and 
her heirs.] 


o ® 
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CHAPTER XLVII. 


—♦— • 

- •• WILLS; TESTATORS; INTESTATES. 

[A moment’s consideration may satisfy even the most un¬ 
thinking, of tlie immense importance of the law relating to 
wills : since thero are few, in even the humbler classes of 
society, whom it does nst concern The vast possessions 
of the opulent, and the Bmall accumulations of a life of 
Bevere privation "and industiy; the feelings and wishes of 
the living possessor, and the interests of surviving relatives, 
friendr, and other objects of his intended bounty,“are alike* 
• involved in the code of regulations applicable to such instru¬ 
ments, and the non-observance of them, whether designed 
-or undesigned. "When it is borne in mind that a few 
lines, hastily scrawled by one in extremis , and inop8 r consilii t 
may utterly frustrate the writer’s real intention, through 
his ignorance, or the fraud of those around him, no amount 
of pains and anxiety on the * part of the legislature in 
devising such a code of regulations, and of courts of justice 
in giving effect to them, can be more than commensurate 
with the necessity. 

[The antiquity of testaments, which maybe traced up 
to patriarchal times,—so far back as the day of Jacob’s 
bequest to his son Joseph,—the history of their intro¬ 
duction into our own country, and of the laws successively 
enacted with reference to them, may be seen set forth in 
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the Commentaries.* It must* here suffice, and will he 
regarded as universally interesting and important, to 
exhibit an outline of the neiy code enacted "at the com- 
mencement of Her Majesty*! reign, by statute 7 Will/IV. 
and 1 Viet., c. 26, (passed on the 3rd of July 1837), 
entitled “ An Act for the Amendment of the Laws with 
respect to Wills,** which however does not extend to 
Scotland (§ 35) hor to any will made before the first day 
of January, 1838. 

[Every person of sound mind, and full age, maynow make 
a will: but a manned woman is disabled from doing so, 
except so far as tshe had been previously enabled to do 
so, under a power expressly conferred on her for the 
purpose. 

• [All Beal Estate, and Hfi•Personal Estate of every de¬ 
scription whatsoever, either at law or in equity, to which 
the testator shall be «ehtitled at the time of his death 
(including all property to which he may become entitled 
between the period of executing his will, and of his death), 
may be disposed of, by will, to any person either natural or 
artificial*: for a corporation may, subject to the Mortmain 
and Charitable Uses A els, take under a will. « 

[This will, however, must be executed in conformity 
with the strict and salutary requirements of the statute, 
as recently amended by statute 15 & 16 Viet., c. 24, entitled 
“ The Wills’ Amendment Act, 1852.” 

[The will must be in writing; a»d signed by the testator, 
or by some other person in his presence, and by his direc¬ 
tion, at the foot or end of it: but the; signature may be 
so placed at, or after, or following, or under, or beside, or 
opposite to the end of the will, so as to make it apparent, 
on the face of the will, that the testator intended to give 
effect, by such signature, to the writing signed on his will. 
And no such will shall be affected by the circumstance, 


' * Vol. II. pp. 374—6; 489—517. 
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[That the signature shall not follow, or he immediately 
after the foot or end of the will; 

[Or, that a blank there shall intervene between the 
concluding word of the will, and the signature; 

' [Or, that the signature shall be placed among the 
words of the testimonium danse, or of the clause of 
attestation; 

[Or, shall follow, or be after or under the clause of 
attestation, either with or without a blank space inter¬ 
vening ; 

[Or, shall follow, o* be after, or under, or beside 
the n^mes, or one of the names, of the subscribing 
witnesses; 

[Or, that the signature shall be on a side, or page, or 
other portion of the paper ett* papers containing the will, 
wherein no clause or paragraph, or disposing part of the 
will shall be written above the signature; 

[Or, that there shall appear to be sufficient space on, or 
at the bottom of the preceding side or page, or other 
portion of the same paper on which the will is written, to 
contain, the signature: ° 

* [And the enumeration of the above circumstances 
shall not restrict the generality of the above enactment: 
But— 

[No signature, under either of these two acts, shall be 
operative to give effect to any disposition, or direction, 
which is underneath , or Svohich follows it ; nor shall it give 
effect to any disposition or direction inserted after the 
signature shall have been made. « 

[In these singularly minute provisions, apparently em¬ 
bracing every case conceivable to occur through haste, 
accident, or inadvertence, and by which innumerable wills 
had been avoided, the public were indebted to Lord Chan¬ 
cellor St. Leonards. 

[Thus much for the Signature; but it must be made, or 
acknowledged by the testator, in the presence of two or 
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more witnesses, present at the* same time; and they must 
attest and subscribe the will, in the presence of r the 
testator; but no .form of attestation shall be necessary: 
and every will *thus executed, is valid without any publica¬ 
tion of it; and speaks and takes effect as if it had been 
executed immediately before the testator's death, unless 
a contrary intention shall appear by the will. It will thus 
be observed, th£b the number of witnesses—-two at the 
least—is now required alike in wills of real and personal 
estate. 

[No obliteration^intcrlineation^or 'other alteration can 
be made after execution^ unless effected in the samo way as 
the will was executed. 

[Every will made by a man or woman, shall be revoked 
By marriage; but not by £ 113 * presumption 'of an intention, 
to revoke, on the ground of an alteration in circumstances. 

[No will or codidlf hor anywpart of either, shall be 
revoked, except as above-mentioned, or by another will or 
codicil similarly executed; or by some writing similarly 
executed, declaring an intention to revoke such will or 
codicil; • or by burning, tearing, or otherwise destroying 
the same, by tho testator, or some person in his presence? 
and by his direction, with the intention of revoking it:— 
which is of course a matter to be determined before the 
proper Jtribunal, according to the evidence adduced for that 
purpose. 

[No revoked will, codicil, nor aaty part of either, shall be 
revived, otherwise than by re-executing, or by a codicil 
similarly executed, and showing an intention to revive 
the will. • 

[The will is not affected by the incompetency of any 
witness attesting it; a gift by the will to any attesting 
witness, or the husband or wife of one, or any one claiming 
under them, is utterly null and void, and such attesting 
witness shall be admissible to prove the execution, validity, 
or invalidity of the will. So is any creditor attesting the 
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execution; and an executed. It must, moreover, be borne 
in mind, that by a subsequent statute, (6 & 7 Yict., c. 85), 
objections to'fche competency of witnesses,, on the ground of 
interest are removed in every fcasa—Any soldier in actual 
military service, or mariner or seaman at sea, may still 
dispose of his personal estate as before, i. e. by a nuncu¬ 
pative will, by which is meant, a verbal declaration of his 
will, before a sufficient number of witnesses. 

[Such are the leading provisions of this important statute, 
which contains also others of a highly beneficial and useful 
character; but it must bo remembered, that all wills 
made before the 1st of January, 1838, are regulated by the 
former'law. 

[The construction of wills has long been the occasion of 
perplexity and trouble to courts of justice; on whom has 
been imposed the vexatious duty, as it has been well said, 
of dealing with nonsense, which tkey must interpret, and 
make consistent. This arises from a just anxiety to give 
effect, as far as possible, to the intention of the testator, 
however rapidly, confusedly, and contradictorily conveyed. 
Por this purpose, the courts will act much more liberally in 
stealing with wills, than deeds and conveyances, which are, 
or ought to be, framed with due deliberation. One loading 
rule is, that whereas in a deed, of two inconsistent clauses, 
the former is preferred; in a will, the latter is: as being 
more likely to indicate the last wishes of the testator. 

. [The person to carry into effect the will, is called the 
executor; of whom-as many maybe appointed as the testator 
pleases; but none,-need act, who dees not choose to do so. 
An executor ought properly to be appointed in express 
terms: but it will suffice if such appointment appear by 
clear implication. 

. The existence of the will is made to appear, legally qnd 
officially, by the Probate: which consists of a copy made on 
parchment, under the seal of the ordinary, and delivered to 
the executor, with a certificate of its having been proved 
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before him: the original will being deposited in the regis¬ 
try of the Ordinary. 

[It must be observed, that though wills of feal and per¬ 
sonal estate arS now attested alike by two witnesses, there 
is a difference between the operation of them, thus far: 
that though an executor ought properly to be appointed, in 
a will of personalty, who becomes from the instant of the 
testator’s death legally entitled to all his personal estate, 
to be dealt with according to the direction of the will;— 
under a will, or devise, as it is called, of real property, it 
passes at once to th^ devisee, and tl^e intervention of an exe¬ 
cutor is needless, and inapplicable. There is fflso another 
distinction: that while a will of personal estate is required 
to be proved in some ecclesiastical court, it is otherwise 
with a will of lands; which*has always^ operated, and still 
operates, as a mode of conveyance , requiring no extrinsic 
sanction to render it avaflable as * document of title. If a 
person absolutely possessed of real estate, die intestate, it 
devolves on his heir at law. 

[Here may be noticed a “ Donatio Mortis Causd: ” i. e. a 
gift made in contemplation of death, and to become absolute 
only on that event. Being a gift, it can be made of chattels* 
only, and an actual or constructive delivery of them to the 
donee, is essential. Such a gift is revocable by the donor; 
and afjjjer his death, is subject to his debts, and to legacy 
duty. 

[If a man die without having made a will of his personal 
property, he is said to have died completely intestate . If 
he have made a will* but appointed up executor, or the 
appointment jail, he is said to have died quasi intestate. 
The appointment of an executor may fail, when the 
person named refuses to act; or dies before the testator, or 
before performing the will; or when, on other accounts, he 
is, or becomes, incapable of acting; or when he dies after 
having proved the will, or before having administered all 
the effects.—In all these latter cases, as well as when no 
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executor has been appointed, the ordinary must grant an 
administration, which is called—administration with the 
will annexedand in the last instance, also called adminis¬ 
tration de bonis non , i.e. of the goods not yet administered. 
The office of such an administrator differs little from that 
of an executor: and the will must be proved (to which its 
validity under the statute is essential) as though probate 
were taken out by an executor. 

[In the case of a complete intestacy, with neither will 
nor executor, the ordinary appoints an administrator, 
generally; being an officer of the ordinary, appointed in 
pursuance of the statute, and whose title and authority are 
derived exclusively from the Ecclesiastical judge, by grants 
usually termed Letters of Administration. But a very 
material question here arises, -Mjo whom ought so serious & 
trust to be confided P 

[Blackstone traces the progress ofthe law relating to the 
effects of intestates, in the text to which reference has been 
already made. It must here suffice to say, that the family, 
the relations^ and the creditors of intestates are, or may be, 
vitally interested in having his effects lawfully admifiistered. 
By statute 31 Edward III., c. 11, it was enacted that 
“ the ordinaries shall depute, of the next and most lawful 
friends of the person dying intestate, to administer his 
goods.” The power of the ecclesiastical judge was -a little 
more enlarged by stat. 21 Hen. VIII., c. 5, § 3; which 
provided that in case an) person died intestate, or that the 
executors named in any testament refuse to prove it, the 
ordinary shall grant administration, v either to the widow 
of the deceased, or to the next of kin; or to both, as by 
the discretion of-the same ordinary shall be thought good.” 
The Bame section proceeds to enact, that when divers 
persons claim the administration as next to kin, which be 
equal in degree of kindred to the testator, or person deceased; 
and where any person only deriveth the administration 
as next of kin, where divera persons be in equality of 
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kindred as is aforesaid, that in every such case the ordinary 
be at his election^ and liberty to accept any one, or nuyre, 
making request, 'where divers d? require the administration. 

[Thus the O^linary is compellable to grant administration 
of the goods and chattels of the wife to her husband, or his 
representatives; and of the husband* s to his widow, or next 
of kin: but to either, «r both, at his discretion. Qf kindred, 
those nearest in degree to the intestate must be taken; but 
he may select which he pleases, of several in equal degree: 
—the nearness of degree being reckoned according to the 
computation of the civilians. In they first place the children, 
or on failure of any, the parents, are entitled;—t*hen .follow 
brothers and sisters; then grandfathers And grandmothers; 
then uncles and nephews, or aunts and nieces; and lastly 
cdusins. There is no distinction between kindred of the 
half blood and the whole; nor preference between relatives 
ex parte palernd, and eX^parte onaiffTnd, standing in the same 
degree of kindred to the deceased. If none of the kindred 
will take out administration, a creditor may, by custom;— 
and in default of all suejj, the Ordinary may-commit the 
administration to jsuch discreet person as he may approve 
of. If an illegitimate person die intestate, and without 1 
wife or child, the proper course is, for some proper 
person to procure letters patent, or other authority 
from the crown; and then the ordinary grants him 
administration. 

[An administrator must enter info a bond, with sureties 
faithfully to execute his trust; and has, from the date of 
his appointment the same right to, and power over, all the 
personal estate of the intestate, as his executors Would have 
had, if there had been a will, appointing them. 

[An executor or administrator’s duty is, First, to bury the 
deceased in a manner suitable to the estate which he has 
left behind him: for which purpose he should lose no time 
in ascertaining the nature and extent of it. Necessary 
funeral expenses are allowed previous to all other debts and 
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charges. If he be extravagant, he will have himself to 
answer for it, when challenged by those affected by it. 

[Secondly; The will mustjbe proved in/lue form. 

[Thirdly. An inventory is to be made of all the goods 
and chattels, and chattels real, of the deceased. 

[Fourthly. All such goods and chattels must be collected 
as promptly as possible. 

[Fifthly. The debts of the deceased must be paid, 
observing the rules of legal priority. 

[Sixthly. When the debts are duly discharged, and not till 
then, the legacies must.be paid, as far«$s the assets extend; 
but there * is a great distinction "between a specific and a 
general legacy; that if the assets be insufficient to pay the 
debts and specific legacies, in full, the general legacies must 
abate, as it is called. A residuary legatee has no right i>o 
call on particular general legatees to abate. If a legatee 
die before the testator, the legacy 4s a lapsed one, or falls 
into the residue; but a testator may, if he choose, prevent a 
legacy from lapsing. Nor can an executor be forced to pay 
a legacy within a year, though the testator has directed it 
to be paid sooner. - 

• [Seventhly. When all the debts and particular legacies 
are paid, the residue must be paid to the residuary legatee ; 
or, if it do not appear from the will, that the executor was 
intended to have the residue, he must hold it as trustee for 
the next of kin. 

[Eighthly. In the case of Intestacy, and of there being a 
residue in the hands of the administrator,] by statute 22 & 23, 
Car. II. c. 10, exp’ained by 29 Car. II. c. 3, it is enacted, 
that the 'surplusage of intestate^ estates, except of femes 
covert, which are left as at common law, shall, after the 
expiration of one full year from the death of the intestate, 
be distributed in the following manner. One third shall go 
to the widow of the intestate, and the residue in equal pro* 
portions to his children, or if dead, to their representatives; 
that is, their lineal descendants; if there are no children or 
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legal representatives subsisting^ then a moiMy shall go to 
the widow, and a moiety to the next of kindred in equal 
degree and their Representatives: if no widow, the whole 
shall go to the children: if neither widow nor children, -the 
whole shall be distributed among the next of kin in equal 
degree, and their representatives: but no representatives 
are admitted among cqjlaterals, farther than the children of 
the intestate’s brothers and sisters. By this statute the 
mother, as well as the father, succeeded to all the personal 
effects of their children, who died intestate and without 
wife or issue: in exclusion of the other %ons and daughters, 
the brothers and sisters gf the deceased. And *so the law 
still remain^ with respect to the fathey; but by Statute 
1 Jac. II. c. 17, if the father be dead, and any of the 
children die intestate withorfc.wife or issue, in the lifetime 
of the mother, she and each of the remaining children, 
or their representatives# 'shall di^jdc the effects in equal 
portions. 

It is obvious to observe, how near 'a resemblance this 
statute of distributions bears to our ancient English law, 
de ratiowbili parte bonorhm ; and which Sir JEdward Coke 
himself, though he*doubled the generality of its restraint on, 
the power of devising by will, hold to be universally binding, 
in point of conscience at least, upon the administrator or 
executor, in the case of either a total or partial intestacy. 
It also bears some resemblance to the Homan law of suc¬ 
cession ah intestato ; which, and because the act was also 
penned by an eminent civilian, has occasioned a notion that 
the parliament of England copied it from the Roman pr©tor: 
though indeed ft is little more than a restoration* with some 
refinements and regulations, of our old (institutional law: 
which prevailed as an established “right and custom from 
the time of king Canute downwards. So likewise there is 
another part of the statute of distributions, where direc¬ 
tions are given that no child of the intostate, except his 
heir at law, oh whom he settled in his lifetime any estate 
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in lands, or pecuniary portion equal to tlie distributive 
shares of the other children, shall have any part of the 
surplusage mth their brothers and alters; but if the 
estates so given them, by vay of advancement, are not 
quite equivalent to the other shares, the children so ad¬ 
vanced shall now have so much as will make them equal. 
This just and equitable provision fyath been also said to 
be derived' from the collatio bonorum of the imperial law: 
which it certainly resembles in some points, though it 
differs widely in others. But it may not be amiss to 
observe, that, with regard to goods ^and chattels, this is 
part of the ancient custom of London, of the province of 
York, and of our qjster kingdom of Scotland. 

[A bill is now (1855) before parliament for abolishing 
the existing testamentary jurisdiction of all the Ecclesi¬ 
astical and Peculiar Courts in England and Wales, and 
establishing in lieu of jjhem a distinct court of Probate 
and Administration, and otherwise amending the law in 
relation to matters testamentary. It is proposed to call 
the new court “ The Testamentary Court,” and to arm it 
with jurisdiction over such matters, equal to that, exercised 
, by the Court of Chancery.] 
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CHAPTER XLVIJI. 

FRAUD. . 

[Fraud will vitiate everything; by which is signified, 
that no one shall, as far as the law can prevent it, be 
allowed, by his own fraud or that of his agent, to acquire 
a right, escape a liability, or impose an obligation on 
another. The law exerts its utmost astuteness tofletect 
and defeat fraud, wherever it may lurk, and whatever form it 
may assume, or device it may adopt. 

[Fraud*, however, must not be presumed, but proved: 
honesty and good laith teing in the first instance presumed, * 
as innocence, instead of guilt. And mere suspicion is not 
proof; for the existence of fraud must be established by 
such cle$r and satisfactory evidence , as satisfies the court or 
a jury, that the presumption of honesty and good faith, 
in the challenged transaction, is abutted and overcome. 
Fraud may be perpetrated* without a word being said or 
written; the law, in 4rying the existence of such,—as 
indeed in all fraud, whether active or passive,-•-^watching 
the surrounding circumstances of £he case, and weighing 
carefully motive, interest, and the object to be attained; as 
well as the intrinsic probability or improbability of any 
statements made by either party, and their consistency, or 
inconsistency with extrinsic and well-established facts. 

[The Homans called fraud, Dolus malm ; distinguishing 
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between it, and jDolus lontUk, or Solertia. The former they 
held to include every kind of artifice, guile, or machination 
intentionally employed for the purpose of deception, 
cheating, or circumvention, in order to advance the interests 
of the person resorting to it, at the expense of him against 
whom it is used. Dolus bonus , or Solertia, indicated that 
degree of artifice, or astuteness, which a person may lawfully 
employ to advance his own interest, ifi self-defence, for 
instance, against an enemy, or for some other justifiable 
purpose.'' 

[It follows from this, that in the transactions of life, and 
especially r of commerce, while the-law endeavours to repress 
dishonesty, it expects every one to be reasonably cautious 
and vigilant: which may he deduced from two well-known 
maxims of the Civil law, implicitly adopted by our own: 
Caveat JEmptor; and Vigilantibus, non dorinienlibm jura 
subveniwnt* It would-surprise ®*11 hut practical lawyers, 
to see^tow incessantly persons are found striving, by litiga¬ 
tion, to attach the imputation of fraud to others, when the 
true-solution of the loss or injury complained of, is to be 
found in their own carelessness, and negligence. J 

[It may be received as a general*rule, that any false state¬ 
ment knowingly made, with a view to induce another to 
alter his condition, and thereby altering it, is a fraud in 
law.f Nor is it necessary that the former should be 
benefited by the fraud, or collude with him who is.J 

[Fraud usually consists in either the misrepreseutation, 
or concealment by a person, of a material fact, peculiarly 
within his knowledge, in consequence of which a delusion 
exists in the mind of another; or using a device naturally 
calculated to lull the suspicions of a careful man, and 
induce him to forego enquiry into a matter upon which 

* See these maxims clearly and ably explained in Broom's Maxims, 
pp. 005 et seq. (2nd Ed.) 

+ Murray v. Mann, 2 Exch. 538. Per Parke, B. 

t Pauley r. Freeman, 3 T. Rep. 51. 2 Smith's L. C. 55. 
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the other party has information^ although such information 
be not exclusively within his reach. 

[Moral fraud, a representation, is essential in order 
thereby to invalidate a contract, or furnish ground of aetibn; 
and to constitute such moral fraud, it is not necessary that the 
representation should be false to the knowledge of him who 
makes it. If untrue Jn fact, and not believed by himself 
to be true , and made for a fraudulent purpose, A is both a 
legal and a moral fraud.* If, however, the bargain be merely 
a fair contest, or trial of judgment, there can be fio fraud; 
for either party natuj^lly attempts to obtain the advantage. 

[Fraud, in contemplation of law, is actual or constructive. 
Of the fonder we have already spoken.# By the latter is 
signified such acts, or contracts, as, though not originating 
in. any actual evil design of #contrivance to perpetrate a 
positive fraud or injury upon other persons, are yet, by their 
tendency to deceive or^ftislead ether persons, to violate 
private or public confidence, or injure the public interest, 
deemed equally reprehensible with positive fraud, find there¬ 
fore prohibited by law, as within the same reason-and 
mischief as acts and contracts done rnalo aniino. The doc¬ 
trines on this subject nfhy seem to be of an artificial and 
arbitrary character, yet are founded on an anxious desire 
of the law to apply the principle of preventive justice, so 
rather as to shut out the inducements to perpetrate a 
wrong, than roly on mere remedial justice after that wrong 
has been committed. By disarming *the parties of all legal 
sanction and protection for their acts, they suppress those 
temptations and encounagements which might otherwise be 
found too strong for their virtue.f • 

[Fraud is cognizable, civilly and criminally: in the former 
case, in courts of law and equity: in the latter, in a court 
of common law, administering criminal justice. 

[In a court of law, fraud confers no right of action, 

* See the eases collected in 2 Smith's L. C. 81—83. (4th Edit.) 

+ See 1 Story’s Equity Jurisp. pp. 213, 4. 
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except for damages against one who has committed it: 
while it is available as a defence against any demand or 
cause of action at the instance of Buch a person. 

[Fraud renders a contract or purchase not actually void, 
hut only voidable at the election of the party defrauded, 
whom it gives a right to rescind either: and in the case of 
a sale of goods, it is too late to declrre such election, after 
they have passed into the hands of a bond fide purchaser, 
not cognisant of the fraud by which they had been obtained. 
If such goods could be followed through any number of 
bond fide purchasers, a negligent vendor might give a 
fraudulent vendee unlimited means of defrauding the rest 
of the world.* The election to rescind a contract on the 
ground of fraud, must be exercised as soon as it is dis¬ 
covered ; for if, after that, the person defrauded deal with 
the subject-matter of the contract, the right to rescind is 
waived, and cannot be revived by*the mere discovery of a 
new incident strengthening the evidence of the original 
fraud. It is not necessary for a person to know all the 
incidents of a fraud, before he deprives himself of the right 
of reocinding.t—Actions and defences founded on fraud 
are continually defeated through' non-observance of these 
rules. • 

[In a court of equity, every contract or instrument what¬ 
ever, tainted with fraud, may be set aside and nullified; nor 
will concealment or lapse of time avail the perpetrator except 
in cases of negligence in the party defrauded. By the 26th 
section of the statute for the limitation of actions and suits 
relating to real property, it is enacted, that in any case of a 
concealed fraud, the right of the person injured by it to Bue 
in the court of equity for the recovery of property, shall be 
deemed to have first accrued at, and not before, the time at 
which such fraud shall, or with reasonable diligence might 

* While v. Garden, 10 C. B. 919. Stevenson v. Newnhain (in error), 
28 January, 1853. 22 Law 1. N.S. C.P. 115. 

f Campbell v. Fleming. 1 Ad. & Ell. 40. 
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have been first known or discovered: but an innocent bondfide 
purchaser for valuable consideration, who has not assisted 
in the fraud, will f^ot be liable to such Buit. The following 
was the language of the late Eord Cottenham, on the subjbct 
of lapse of time in the case of fraud, and adopted by Lord 
Campbell, in delivering judgment in a recent case in the 
House of Lords. • 

“ It does, indeaJ, become the duty of the court, when 
transactions of long standing are brought before it, most 
anxiously to weigh all the circumstances of the caSe, and to 
consider what evidence there may Jiave been, which from 
lapse of time may be lost. But beyond this, tn cases of 
fraud, I think time has no effect. Were it otherwise, the 
jurisdiction of the court would be defeated, not because 
the case was not one for fto interference, but because 
the author of the fraud had been enabled to continue 
his deception till such Vtime had elapsed, as to prevent 
the interference of the court. Such, fortunately, is not 
the law'; and those who may be disposed fraudulently to 
appropriate to themselves the property of others, may be 
assured that no time will Sbcure them in the enjoyment of 
their plunder; but thaff their children’s children will be « 
compelled by this court to restore it to those from whom 
it had been fraudulently abstracted.” 

[Fraud is cognisable criminally, at common law, when it 
is such as affects the public: being public in its nature, 
calculated to defraud numbers, or* deceive the people in 
general; of which a common instance is, cheating by false 
weights and measures* against which it.is said that ordi¬ 
nary care or prudence is not sufficient to guasd.* Such 
also is the case with conspiracy, forgery of certain instru¬ 
ments, and false tokens. In such cases,—of “ any cheat or 
fraud punishable at common law,” statute 14 & 15 Yict. 
c. 100, § 29, now enables the court to sentence to hard 

* Charter v. Treveylan, 11 Clark and Finn. 740. 
f 2 East Pleas of the Crown, 810, 7. 
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labour during the whole ior any part of the term of 
imprisonment. 

[The ordinary instance of f?aud crimighlly cognisable by 
statute law, is that of obtaining any mt-ney, goods, or 
securities by false pretences. This, by statute 7 & 8 Geo. 
IY. c. 29, § 53, is a statutable misdemeanour, punishable now 
by four years’ penal servitude, fine, pr imprisonment, with 
or without hard labour; and the ineffectual attempt so to 
obtain, is itself a misdemeanour at common law, punishable 
under the statute of Victoria, with hard labour, as well as 
imprisonment.] 1 
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CHAPTER XLIX. 

SLANDER AND LIBEL. 

[We have seen, iil*a previous chapter,* that character and 
reputation #re vindicated" by the law, against the arts of 
detraction and slander; and the mode* of doing so was 
briefly indicated. It is proper now to do so more distinctly; 
and it will be found that this "section of our laws has lately 
undergone a great and salutary change. 

[Slander is the spoken* and LibS. the written, defamation 
of another; and each is subject to rales very important 
to those who seek, or occasion others to seek, redress for 
injuries of this description. I^irst, then, of Slander. 
There are two classes of glanderous words: those actJbnable 
in themselves, and those which, though of a disparaging or * 
defamatory character, become actionable only because they 
have occasioned special damage. Of the former class are 
words—imputing to a man some crime punishable in the 
temporal courts ; or, tending to exclude him from society; 
or, to injure him in the profession, frade, or calling, by which 
he gains his livelihood; or, 'disparaging him in an office of 
public trust. The lafc presumes all suBh words to have a 
natural and necessary tendency to injure the* person of 
whom they have been spoken; an<l allows him to sue for 
damages, without proving that any have been in fact oeca-* 
sioned. Thus, to say of a man “you have committed a 
crime for which I can transport you; ” to say that he has 

* Ante, p. 102, c. xii. 
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an infectious complaint; tf? call a lawyer a knave, a physi¬ 
cian a quack, or a tradesman a bankrupt (for the fact of 
his being in<-trade, stands in the place of /special damage); * 
or charge a magistrate or judge with conception,'is action¬ 
able of itself. Of the second class are all words of a defama¬ 
tory character, which are naturally calculated to occasion, 
and do occasion, damage to the person of whom tHfey are 
spoken. The uttering of words not of such a character or 
tendency, is not unlawful, gven though followed by special 
damage. *If they be innocent of themselveB, there is no 
ground for imputing, nor can a jury infer, malice.f It is, 
however morally reprehensible, mere damnum absque in¬ 
juria, It would be absurd and unjust, to hold the speaker 
of such words responsible for an injury which a third party 
is capricious or foolish enough to inflict, because of them, 
on another. 

[Libel is written, or printed blander, or by pictures or 
signs. To write and publish , maliciously, anything of 
another, which either makes him ridiculous, or 'holds him 
out as a dishonest man, or tends to hinder -mankind from 
having intercourse with him, is ‘ actionable, and criminally 
• punishable, when the mere speaking of such words would 
not bp so; because writing is a more deliberate act, and 
evidences more malice, than mere speaking. The natural 
tendency of such an act is to defame and injure, and the 
law will presume that such injury was intended; for every 
man is presumed to intend the natural and ordinary conse¬ 
quences of his own act: and it would be a misdirection if a 
judge were to le{ive it to the jury to say whether the 
defendant intended to injure the plaintiff by the publication. 

* Per Williams J., Rolin r. Steward, 14 C. B. 603, To say of a trader, 
t “ If he does not come and make terms with me, I will make a bankrupt 
of him, and ruin him !” is actionable in itself, necessarily implying 
that the speaker has the power of carrying the threat into execution. 
Brown v. Smith, 13 C. B. 596. 

f KcUy v. Partington, 5 B. & Ad. 649. (Per Scarlett, afterwards Lord 
Abinger, arguendo.) 
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This fundamental, distinction day be illustrated by the use 
of the word “ swindler.” It is not actionable to say that a 
man is a. swindler*(unless it be,spoken with relation to his 
trade or* busiifbss); but it is, if written or printed/and 
published. Again, it is to be observed that there is a 
difference between publications, relating to public, and to 
private individuals—whether they be libels. Every subject 
has a right to comment freely, and even severely, on those 
acts of public men, which concern him as a subject of the 
realm; provided he do not make his commentary a cloak for 
malice or slander: blit any imputation of wicked or corrupt 
motives, ^unquestionably libellous.* ’ , 

[“Judges anciently,” said Lord Ilardwicke, “ to discourage 
little frivolous actions, used their utmost endeavour to 
explain away the most oppftjbrious words; but this was 
certainly wrong; and as the character and reputation of 
mankind are under the jtfbtectionfif the law, as well as their 
estates, we ought to do equal justice to both, and take care 
that neither the one nor the other shall be injured. The 
questiou then is, whether the words spoken do import any 
slander *or reproach for which an action lies.” "Words are 
now taken in their orAnary and appropriate sense, plainly* 
and popularly, as the rest of the world would understand 
them. And further, the use of words imputing an indictable 
offeUce* is actionable or not, according to the sense in which 
they may fairly be understood, by by-standers not acquainted 
with the matter to which they relate, or which may render 
them a privileged communication; and the secret intention 
of the speaker in uttering them in the presence of such 
by-standers, is altogether immaterial.t The ordinary sense 
of written or spoken words, is to Jbe ta£en as the meaning 
of the speaker or writer, unless something be shown to have 
taken place, which may give a peculiar character to the 
expression: and as soon as a foundation has been laid, by 

* Per Parke B., Panniter v. Coupland, 6 Mee. k Weis. 108. 

+ JJankinson v. SUby, 16 M. k W. 442. 
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adducing sucli evidence, and not before, a witness may be 
asked the question, “What did you understand by the 
words?”* w r 

[It is a question of fact for a jury, whether the particular 
publication amount to a libel, according to the distinctions 
above laid down. A judge may, if he choose, state his own 
opinion to the jury, or define what constitutes a libel; but 
he is not bound to do so. The proper dourse, however, is 
said by Mr. Baron Parke £o he, for the judge to define 
to the jufy what a libel is, in point of law; namely, the 
publication without justification, or lawful excuse, of matter 
calculated to injure the reputation of another, by exposure 
to hatred, contempt, or ridiculej and then leave it to the 
jury to say, whether the publication in question fall within 
that definition.t If, however; the libel be made the subject 
of a prosecution, the judge is bound to define the crime, as 
in the case of all other* ofFences^and the jury must find 
whether the facts necessary to constitute that crime, have 
been proved to their satisfaction: and this has been the 
course for a long time, whether the libel be the subject of a 
criminal prosecution, or civil action.^ Mr. Pox'S*libel act 
• (32 Geo. HI. c. 60) which was a declaratory one, simply 
putting prosection for libel on the footing of other criminal 
cases, declares and enacts, that on Not guilty, on an In¬ 
dictment or Information for a Libel, the jury may gjfve a 
general verdict of guilty, or not guilty, upon the whole matter 
put in issue, and shall sot be required or directed by the 
court, to find the defendant guilty, merely on proof of 
the publication, and of the sense ascribed to the same in 
the indictment or information: provided that the court 
shall give their opinion and direction to the jury in the 
matter in issue, as in other criminal cases; and the jury 
may also, in their discretion, find a special verdict. 

[It is actionable also to slander a man's title to his 

* Dames and JBraddock r. Hartley, 3 Excheq. 200. 

+ Parmiter y. CoapUmd, ante p. 469. • t Id. p. 108. 
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property, by uttering false and malicious statements con¬ 
cerning it, from which special damage necessarily or note 
rally* ensues ; tfyt it is essential to prove that? the defendant 
made the false statement* maid Jide, with actual jfialice 
—influenced by a malicious intention to injure the plain¬ 
tiff,! and that the special damage ensued from it. A mere 
false statement, without malice, will not suffice.! It is neces¬ 
sary to show a publication, by the defendant, or the slander 
or libel; and the mode of thgt publication may materially 
affect the damages. The mere parting with a libel, with an 
intention of publishing, whereby a,defendant loses all future 
control over it, seems to be a publishing of It: J>ut the 
merely sending a private letter, addressed to the plaintiff 
himself, and delivered into only his own hands, is no publi¬ 
cation, for the purpose of # an action. It is a publication, 
however, to send a letter libelling the plaintiff, to his wife; 
because husband and *tife, though one person in point of 
law for many purposes, are different persons, for the purpose 
of having a man's feelings injured by communiqations made 
to his wife.§ Publication of libels in newspapers, is proved 
by the production and proof of a certified copy of «khe affi¬ 
davit required by stat. # 6 & 7 Will, c; 76, and a newspaper 
corresponding, in the title, and names and descriptions of 
printer and publisher, with those mentioned in the affidavit. 

pfrpn, however, if words be spoken or written of another, 
which are disparaging, defamatory, and occasioning special 
damage, yefethey will not be deemod rnalicious, so as to afford 
ground for an action, if so spoken or written in a friendly 
manner, as by way o&advice, admonition, or counsel, without 
any tincture or circumstance of ill-will, to one«who ask!, or 
has a right to expect it :|| for the law will not favour, or 
protect, an officious and intrusivo volunteer. 

* Hoddm v. Lott, 24 L. J. N. S. C. P. 48. 

+ Paler v. Baker , 3 C. B. 831. + Brook v. Rawl, 4 Exch. 524. 

§ Woman v. Ask, 22 Law Joura. N. S. 190. C. P. 

II Par Bayley J., xn'Brommage v. Promt, 4 B. & C. 253. 
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[And, moreover, the samei rule applies to words written 
or spoken on such a lawful occasion, as rebuts th e primd facie 
inference of malice arising from a statement derogatory to 
private character, as in giving tfie character* of a -servant. 
Here, besides proof of the words, malice in fact must be 
shown, as that the defendant knew that what he said was 
false: otherwise it is held a “ privileged communication; ” 
which comprehends all cases of communications made 
bond, fide, in pursuance of a duty, or with a fair and 
reasonable ‘■purpose of protecting the interests of the 
party uttering the dfefagiatory matter*? The absence of 
malice in such a case, must be presumed, till proof is given 
of its presence. Express malice may be shown not only by 
extrinsic evidence, but by the intrinsic evidence afforded by 
the libel itself, to the jury.f * 

[Beyond this, also, if the defamatory words be true, then 
however defamatory, and however great special damage has 
bn sued, and whether they were or were not spoken on a 
justifiable occasion, the law deems them justifiable; and a 
plea of the truth is an answer to the action, conformably with 
the rulQ.of the civil law: eum qui'hocentcm infamat*non est 
equwm et bonum , oh earn rent coriUemnari: delicta , enim, 
nocentitm , nota esse epportet et expedit. 

[And here we arrive at the recent salutary change 
alluded to at the opening of this chapter. In the year 1ft43 
was passed the statute 6 & 7 Yict. c. 96, commonly called 
Lord Campbell’s Act. It is intitled “ An A# to amend 
the law respecting Defamatory Words and Libel; ” and its 
enactments are made “for the better protection of private 
character, for more effectually securing the liberty of 
the press, and for better preventing abuses in exercising 
the Baid liberty.” This act is among the most admirable on 
our statute books, and its provisions cannot be too widely 
known. 

* Somerville v. Hawkins , 10 C. B. 583. 
f Gilpin t. Fowler (in error), 23 Lav Joura. N. S. Exch. 152. 
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[To encourage^those who have injured others by defama¬ 
tion, to make amends as promptly and effectually as they 
can, by offering an apology, a defendant may £hew, but only 
in mitigation of damages, thaf he made or offered an apology, 
before, or as soon after the commencement of the action, 
as he had an opportunity; but he must (stat. 6 & 7 
Yict. c. 96, § 1), wdien delivering his plea, gjve written 
notice to the plaintiff of his intention to do so. 

[In an action for a libel in a newspaper, or periodical 
publication, the defendant may plead that the libel had been 
inserted without actual malico og gross negligence; and 
that before the commencement of the action* or .at the 
earliest opportunity afterwards, ho had inserted a full 
apology for the libel;—or that if the publication was at 
intervals exceeding a wcek,*be had offered to publish the 
apology in any newspaper or periodical publication to be 
selected by the plaintiff* and (stat. 8 & 9 Viet. c. 75, § 2) 
at the time of pleading, the defendant must pay into court 
a sum of money by way of amends for the injury sustained 
by the publication complained of. In ordinary actions for 
libel, and in all actions for slander, the defendant us pre¬ 
cluded from paying mdney into court, by way of com pen-* 
sation or amends (stat. 15 & 16 Viet. c. 76, § 70): but 
this section expressly declares that it is not to affect the 
provisions of the statutes mentioned in the text. The 
reason of the exception is, that the fear of having to go 
before a jury, on the subject of damages, may operate as a 
wholesome restraint on recklessness and malice. To this 
plea the plaintiff majweply generally, denying the whole or 
any part of it.^ • 

[In an Indictment or Information, tfie defendant may 
plead as a defence , alleging the truth of the charge, 
and further, that it was for the public benefit that the 
matters charged should have been published; alleging the 


* Chadwick v. Herapath, 3 C, B. 385. 
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particular fact, or facts, by reason, of which it was for such 
public benefit. To this plea, the prosecutor may reply 
generally, deflying the whole of it. If a' conviction shall 
ensife, the court, in passing sentence, may consider whether 
the defendant's guilt has been aggravated, or mitigated, by 
the plea and evidence offered in support, of it. The 
defendant may, in addition to this special plea, plead not 
guilty, and avail himself of every defence formerly open 
under it. Under this latter plea, in an indictment or in¬ 
formation* if evidence be given establishing a presumptive 
caBe of publication against the defendant, by the act of any 
other persdn by the authority ofi the defendant, the latter 
may prove that the publication was made without his 
authority, consent, or knowledge, and did not arise from 
want of due care or caution, cn his part. 

[In an indictment, or prosecution, by a private prosecutor, 
if judgment be given for* the defendant, he is entitled to 
his costs ; but must pay those incurred by the prosecutor, 
who succeeds on a special plea of justification. 

[If- any person shall publish, or threaten to publish any 
libel; *or directly or indirectly threaten to print or*publish, 
•or to abstain from doing so, or offer" to prevent the printing 
or publishing of any matter or thing touching any other 
person, with intent to extort any money, or security for 
money, or any valuable thing; or to induce any person 
to confer or procure for any person any appointment or 
office of profit or trust*; any such person, on conviction, 
shall be liable to imprisonment, with or without hard labour, 
for any time not*exceeding three fears. Every person 
convicted #f maliciously publishing any defamatoiy libel, 
knowing it to be false, shall be liable to be imprisoned for any 
term not exceeding two years, and such fine as the court 
shall award; and any person maliciously publishing any 
defamatory libel, shall be liable to either fine or impri- 


* This act does not extend to Scotland, g 10. 
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sonment, or both, as the court may award; the imprison¬ 
ment not to exceed one year. 

[Such are the means taken # by the legislative at once to 
protect private character, and both secure tho liberty of the 
press, and better prevent abuses in exercising it. 

[The memorable contest between the House of Commons 
and the Queen’s Benflh, a.d. 1837—1840, occasioned by the 
case of Stockdale V. Hansard, has been already adverted to. # 
The House of Commons boldly claimed, as one of their 
privileges, the power of ordering its proceedings to be 
published and sold>» notwithstanding* they might contain 
matter defamatoiy of the character of individual^; but 
when the right was challenged by a plaintiff in an action 
for libel, before Lord Denman, he sternly denied the exist¬ 
ence of any l^gal justification afforded by such privilege; 
saying to the jury, “I am not aware of the existence, in this 
country, of any body Whatever »which can privilege any 
servant of theirs to publish libels of any individuals.’ 1 ThiB 
provoked great demonstrations of anger and alarm for the 
safety^ of their “privileges,** on the part of the House of 
Commoifs; but the court* of Queen’s Bench remained firm, 
and solemnly upheld tlfe doctrine of Lord Denman. The" 
contest, as may be seen in a former chapter, having proceeded 
to an unseemly height, was at length terminated by the 
statute 3 & 4 Yict. c. 9; entitled, “ An Act to give sum¬ 
mary protection to persons employed in the publication of 
parliamentary papers,” passed on the 14th April, 1840. It 
enacts that all civil or criminal proceedings against persons 
for the publication «f papers printed by order of both or 
either House of Parliament, be stayed on delivery of a 
certificate and affidavit, to the effect that such publication 
is by order of either House: and thereupon the court or 
judge shall immediately stay th^proceeding, civil or criminal; 
and thereupon every suit or process therein shall be deemed 
* 

* Ante p. 12$. # 
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and taken to be finally pat an end to, determined, and 
superseded, by virtue of that act. The same provisions 
extend to the case of publishing a copy of any such pro¬ 
ceedings; and the printing' an extract r or abstract of 
them may be shown* under a plea of not guilty, to have 
been published bond Jide and without malice: and if the 
jury be of that opinion, a verdict is°to be entered for the 
defendant. 

[The act concludes, however, with the proviso, expressly 
declaring and enacting,“ that nothing contained in it shall be 
deemed or taken, or held or construed,directly or indirectly, 
by implication or otherwise, to affect the privileges of 
parliament in any way whatever thus leaving the matter 
in a very unsatisfactory state. 

[When the judges of the court of Queen’s Bench delivered 
their judgments, in the great case of StocTcdale v. Hansard , 
on the 31st May, 1830, the wholc^mr rose up in testimony 
of respect and admiration, as each judge concluded the 
reading of his judgment.* One of them, that of Mr. Justice 
Patteson, contains the following weighty words, enunciating 
a great principle of constitutional law.f t “ Privileges—that 
« is, immunities and safeguards,—are necessary for the pro¬ 
tection of the House of Commons, in the exercise of its 
high functions. All the subjects of this realm have derived, 
are deriving, and I trust and believe will continue to derive 
the greatest benefits from the exorcise of these functions. 
All persons ought to be very tender in preserving to the 
House all privileges which may be necessary for their 
exercise, and to plrce the most implicit confidence in their 
representatives, as to the due exercise of these privileges. 
But power ,—and especially the power of invading the 
rights of others, is a very different thing. It is to be 
regarded, not with tenderness, but with jealousy; and 
unless the legality of it be most dearly established, 


• See them in 9 AdoL £ Ell. 107—243. 


f Id. p. 214. 
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those who act under it must be answerable for the con¬ 
sequences.*’ 

[For the protection of the public against »a licentious 
exercise of the«liberty of tlfe press, stringent regulations 
are prescribed by the legislature for Jbhe purpose of insur¬ 
ing responsibility, on the part of the proprietors, and 
affording facilities fort the necessary proofs in case of its 
becoming necessary to institute legal proceedings against 
them.* 

[It may be gathered from what has gone beforb, that an 
action for damages njay be maintained* In the case of Qpoken 
or written defamation; and that an indictment may be 
sustained in the latter case. The court «of Queen’s Bench 
will grant a criminal information, provided the libel reflect 
on the adininisljration of justice,—by jurors, judges, mayors, 
justices of the peace, <fcc., for what they have done in the 
execution of their respective offices :—or, if the libel be on 
persons high in office, under government, or of high rank, or 
in parliament;—or in cases against private individuals, t if 
attended with circumstances of great aggravation, and-even 
for slanderous spoken words, if intended to provoke a breach 
of the peace: for "then the offence actually committed, is ■ 
transformed into one of a different sort; J—and for pub¬ 
lications in this countiy tending to degrade, revile, and 
defame persons in high power in foreign countries,—espe¬ 
cially when such publications tend to disturb the pacific 
relations between the two countries*;—and also for printing 
or publishing obscene or blasphemous libels. 

• • 

* Stat. 6 & 7 Will. 4, c. 76, §§ 6, 7, 8. Ante p. 471. . 

+ The moving for a role for a criminal information, which is afterwards 
discharged on shewing cause, will not prevent tlie applicant from bringing 
an action in another court, for the publication of the same libel, unless such 
other court can be satisfied that the action is brought against good faith. 
WaMcy v. Cooke and Another, 16 M. & W. 822. 

t Exp. Chapman , 4 Ad. & Ell. 778. Exp. Duke of Marlborough, 5 
Q. B. if55. 
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[An action for libel or slagider, which cannot except now by 
eonsent,* be entertained by the county courts, established by 
statute 9 & 10 Yict. c. 95, (see § 58), must be brought in one 
of ‘the three superior courts; or certain inferior courts of 
record*}—but a great festraint i 8 imposed on persons disposed 
to harass others by frivolous actions of this kind. By virtue 
of statute 21 Jac. I. c. 16, § 6, if, in, an action for spoken 
slanderous words (which mean words actionable in them¬ 
selves), the jury, in any court whatever that has juris¬ 
diction to try such action, assess the damages under 40*.-., 
then the plaintiff shall recover only.po much costs as the 
damages amount to, and the judge has no power to 
certify to give him costs. If, however, the words are 
actionable only by reason of special damage, or bo slander 
of title, or written slander, then, under the recent statute 
3 & 4 Viet. c. 24, § 1, if the plaintiff recover less damages 
than 40s. on either trial* or judgment by default, lie will 
be entitled to no costs whatever, unless the judge or 
other presiding officer immediately afterwards certify on 
the back of .the record or writ of trial, that the grievance 
was “wilful and malicious”—that is, imported personal 
, malice and ill-will, on the part of the defendant, towards 
the plaintiff. 

[It is necessary that extreme caution should be exercised 
in repeating defamation uttered by another, for it will 
afford no justification, in an action of libel, that the 
libellous matter had been previously published by a third 
person; that the defendant, at tho time of his publica¬ 
tion disclosed the pame of that third^person; and believed 
all the statements contained in the libel to be true.+ It was 
once thought that this would afford a defence, in the case 
of oral slander; but there can be little doubt that it would 
now be ruled otherwise: that if the statement could not 
be held privileged, by reason* of its having been made on a 


* Post p. 516. 


*1* Tidinan v. A inslie, lOExch. 63. 
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justifiable occasion, it would, at jnost, be available in miti¬ 
gation of damages.* 

[Thus stands th^ law concerning Slander and Libel: its 
object being to* restrain malicious, censorious, and defa¬ 
matory tongues and pens, without encouraging irritaflle and 
vindictive temperaments; but at the same time affording 
ample protection and* compensation in the case of sub¬ 
stantial wrong.] • 
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CHAPTER L. 

MALICIOUS ARREST; MALICIOUS PROSECUTION ; 

FALSE IMPRISONMENT. 

.* 

[So tender is the law of the liberty of the subject, in 
respect of both person and character,that it behoves every one 
to be cautious about invading his rights in respect of either; 
not to act precipitately or passionately, in proceeding to 
deprive another, under even the gravest suspicion of mis¬ 
conduct, of his personal liberty, or stamp upon him the 
odious impress, and visit him with the anxiety and peril, of a 
public accusation of crime. If arnian choose to indulge a 
9 vindictive spirit, he must at all events be prepared to pay 
for it, and perhaps very heavily, in damages. 

[I. Actions for malicious arrest are, in respect of civil 
proceedings, in the course of an action. The occasion for 
these has become less frequent, since jbhe abolition of arrest 
on mesne process, i.c. the commencement of an action. 
Arrest before judgment is no longer allowable, except under 
special circumstances, and under the ^authority of a judge's 
order, obtained on affidavit. If a man, however, be arrested 
maliciously, and without any reasonable or probable cause, 
whether on mesne process or in execution of a judgment, 
he may bring an action to recover damages; for there is no 
distinction between either case, with respect to the plain¬ 
tiff's right of redress.* But no action will lie for simply 

* Churchill v. Siggers, 8 Ellis & Bl. 939. 
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bringing an action improperly, as in the name of a third 
person, unless it be alleged and proved to have been done 
maliciously and without probable cause, and there have 
been alsti a legal damage sustained; for when an action is 
improperly brought, the costs whicty the opposiW party 
obtains arc, in law, a compensation for the wrong.* * * § 

[II. A malicious piosecution on a criminal charge, affords 
a cause of action for damages, if the plaintiff can prove con¬ 
current malice, and want of probable cause, on the part of the 
defendant | together with an injury inflicted on tlfe plaintiff 
by the prosecution,,in either his pprsun by imprisonment, 
his reputation by the scandal, or in his property by the 
expense. Tf unable to do this, ho capnot maintain the 
action; for were^it otherwise, no one would venture to bring 
a. criminal to idstice. The prosecuting a person, however, 
with any other motive than that of bringing a guilty party 
to justice, is a malicious#prosecution in law.f “Malice,” 
said Mr. Justice Bayley,J “ in common acceptation, means 
ill-will against a person; but in its legal sense means, 
a wrongful act, done intentionally, without jpst cause or 
excuse.”* • , 

[The great question in actions of this nature, is the pre¬ 
sence or absence of malice, and of reasonable and probable 
cause for the prosecution: which is a mixed proposition 
of law and fact. It lies on the plaintiff, to establish the 
existence of malice, qnd the want of probable cause. For 
this purpose, it is necessary to shew the jury facts from 
which these deductions may be mado: for if there he 
no facts, nor any inference from facts iq dispute, “ reason¬ 
able and probable cause ” is a pure question of law, and 
if the judge think there was such causfe, he may nonsuit 
the plaintiff. § If there be guch facts, they must be left 

* Cotterdl v. Jones and Ahlett, 11 C. B. 713. 

+ Stephens v. Midland C. Railway, 18 Jurist, 933. 

t Stowage v. Prosser, 4 B. & C. 255. 

§ Blackford v. Bod, 2 B. & Ad. 179. 
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to the jury; to find, however numerous or complicated, 
whether they, or other facts inferred from them, exist; and 
if the jury find that they do, it is thenr for the judge to 
det?rmine, as a matter of la*?, whether the facts proved 
constflke reasonable and probable cause. Nothing is to 
be left to the jury, but the truth of the factB, and the 
justice of the inferences to be draw** from them: but the 
knowledge, belief, acts, and conduct of 'the defendant, at 
the time of the transaction enquired into, are essential 
facts for the consideration of the jury,* who must try, 
as it were, to dive injo the defendant's heart, to see. his 
motives. A recent casef well illustrates the state of 
the law on this important question. “ Among the facts 
to be ascertained," said the court, “ there is the de¬ 
fendant's knowledge of the'existence of^ those tending 
to show reasonable and probable cause, because without 
knowing, he could not- act upon them; and also his 
belief that they amounted to the offence which he 
charged; because otherwise ho will have made them the 
pretext for. prosecution, without even entertaining the 
opinion that he had a right to prosecute. In other words, 
the reasonable and probable causey must appear not only to 
be deducibte in point of law from the facts, but to have 
existed in the defendant's mind at the time of his pro¬ 
ceeding." The defendant, however, though cognisant of 
reasonable and probable cause, may not have thought it 
such, and acted without such belief, from only malicious 
motives: but it is incumbent on the plaintiff when once 
the existence of reasonable and probable cause has been 
established, to prove the absence of that Belief. :£ A jury 
may be asked the' question, whether the defendant believed 
there w&b reasonable and provable cause for the prosecution ? 
and if they find in the negative, the judge may then rule, 

* Panton y. WilUame, 2 Q. B. 169. 

f Turner v. Ambler, 10 Q. B. 260. 

$ Broad y. Horn, 6 New Gas, 722. 
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that in point of law there was np such cause. They may also 
be told, that if on the evidence they believe that the 
defendant acted figom an improper motive, they may infer 
malice .* '• It if •essential that evidence of such malicp be 
given: and the want of probable causp is only presftaptive 
evidence of malice. 

[So anxious is theelaw, to distinguish between the pro¬ 
vinces of the jury,* and the judge; and on such nice distinc¬ 
tions depend questions often called into existence, solely 
through rashness and obstinacy. 

[III. False imprisonment, is a reptrfeint on the liberty of 
the person, without lawful cause, by confinement in either 
prison, stocks, a house, or even forcibly detaining the party 
in the street agpunst his will. And here it is proper to 
point out, as a matter of general importance to be known, 
that a private person is not justified in arresting, or giving 
in charge to a policeman) without a warrant, one jgho has 
been engaged in an affray, unless it be still continuing, or 
there be reasonable grounds for believing that he intends 
to renew it.+ Imprisonment means, a total, restraint of 
the liberty of the person, for however Bhort a tuqp, and 
not a partial obstruction of his will, whatever inconve- • 
niencc it may bring on him. If one man merely obstruct 
the passage of another in a particular direction, whether 
by threat of personal violence, or otherwise, leaving him 
at liberty- to Btay where he is, or to go in any other 
direction, if he please, he cannot be said to imprison him.J 
He does him wrong, if he had a right to pass in that direc¬ 
tion, and would be Jjable to an action for obstructing the 
passage, or of assault, if on the party persisting in going in 
that direction, he touched that party’s person, or so threat¬ 
ened him as to amount to an assault;: which last may consist 

* ffaddrick v. Hislop , 12 Q. B. 267. 

+ Price r. Seeley (House of Lords,) 10 Cl. & Finn. 28. 

t Bird v. Jones, 7 Q.B. 752. [Lord Denman strenuously dissented 
from the other judges in this case.] 

xx2 
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of a threat of violence, exhibiting an intention to assault, 
and a present ability to cany the threat into execution.* 
The remedies for a false imprisonment a/e twofold; by an 
action for damages, or by habeas corpus, £*r a restoration 
to lib^fty, as will be explained in the next chapter. 

[The legislature has not been pleased to allow a defendant 
to pay money into court in actions for malicious arrest, or 
prosecution, or false imprisonment: + and no action for a 

malicious prosecution can be brought in a county court.Jl 

« 

* Per Jervis, C. J., Jihad _ v. Coker , 13 C. «B. 860. In this case, the 
plaintiff was jn tlie shop of the defendant, and on refusing to quit when 
desired; the defendant and his servants liirrounded him, npd tucking up 
tlicir sleeves and aprons, threatened to break his neck if Tie did not gr> 
out. On this the plaintiff, apprehensive of violence, ( Jeffc. This was held 
to he an assault.—A battery , which, always includes^an assault, is an 
injury actually inflicted on the person of another, witn\ he hand, or any 
instrument—as by throwing water—whether wilfully or not ; and without 
regard to the degree of violence** except aatinflueneiiig the damages which 
a jury may award. 

+ Stat. 15 & 16 Viet. c. 76, § 70. 

J 9 & 10 .Viet. c. 95, § 58. 
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CHAPTER LI. 


THE WRIT "OF HABEAS CORPUS. • 

[3 Bla. Com. 129—130.] • 

• The writ habeas corpug [which has been incorpo¬ 
rated into ^fclie jurisprudence of every State of the 
Union in America] is ^he most celebrated writ in the 
English law. Of this there are various kinds, matle Tuse 
of by the courts at Westminster, for* removing prisoners 
from one court to another, for the more easy administration 
of justice. 

But the great a&d efficacious writ, in all manner ofillegal a 
confinement, is that of habeas corpus ad subjiciendum; 
directed to the person detaining another, and commanding 
him to produce the body of the prisoner, with the day and 
cause of his caption and detention, ad faciendum,, subjici¬ 
endum, et recipiendum, — i.e. “to do* submit to, and receive” 
whatsoever the judge, or pourt awarding such writ, shall 
consider in that behalf. This is a liigjh prerogative writ, 
issuing out of *any of the superior courts at Westminster, 
including the court of chancery, not <ftdy in term time, 
but also during the vacation, and funning into all parts of 
the queen's dominions: for she is at all times entitled to 
have an account, why the liberty of any of her subjects is re¬ 
strained, whereVer that restraint may be inflicted. If the writ 
issue in vacation, it is usually returnable before the judge 
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WBIT OF HABEAS CORPUS. 


himself who awarded it, and he proceeds tyy himself thereon; 
unless the term should intervene, and then it may be 
returned in' court. And sipce the statutes 16 Car. I. c. 10 
[and 56 G. III. c. 100], every subject of the kingdom is 
equally entitled to the benefit of the common law writ, in 
either the queen’s bench, common pleas, exchequer [or 
court of chancery], at his option. 

It is necessary to apply for the writ*by motion to the 
court, or application to a judge, supported by an affidavit of 
the facts, as in the case of all other prerogative writs 
(i certiorari , prohibition,* mandamus, &ciy which do not issue 
of mere course, without showing some probable cause why 
the extraordinary« power of the crown is called in to 
the parly’s assistance. For, aa was '’mrgued by lord 
chief justice Vaughan, “it is granted on nation, because 
it cannot be had of course; and there is therefore no 
necessity to grant it; for the court ought to be satisfied 
that the party hath a probable cause to be delivered.” 
And this seems the more reasonable, because, when once 
granted, the person to whom it is directed, can return 
no satisfactory excuse for not bringing up the body of 
a the prisoner. So that, if it issued of mere course, with¬ 
out showing to the court or judge some reasonable ground 
for awarding it, a traitor or felon under sentence of death, a 
soldier or mariner in the queen's service, a wife, acchild, a 
relation, or a domestic confined for insanity, or other pru¬ 
dential reasons,might obtain temporary enlargement by suing 
out a habeas corpus, though sure to be remanded as soon as 
brought up to the pourt. And therefore, sir Edward Coke 
when chief justice, did not scruple in 13 Jac. I. to deny a 
habeas corpus to one confined by the court of admiralty for 
piracy; there appearing upon his own showing, sufficient 
grounds to confine bim. On the other hand, if a probable 
ground be shown, that the parly is imprisoned without just 
cause, and therefore, hath a right to be delivered, the writ 
of habeas corpus is then a writ of right, which may not be 
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denied, but ought to bo granted to every man that is com¬ 
mitted, or detained in prion, or otherwise restrained, 
though it be by tb$ command of the queen, or privy council, 
or any other. . • • » 

In a former chapter, the personal ^liberty of the subject 
was shown to be a natural inherent right, which could not 
be surrendered or forfeited, unless by the commission of 
some great and atrocious crime, and which ought not to be 
abridged in any case, without the special permission of law. 
This is a doctrine coeval with the first rudimehts of the 
English constitution; and handed dbwn to us from our 
Saxon ancestors, notwithstanding all their struggles with 
the Panes, and the violence of the JNorman conquest: 
asserted afterwntfls and confirmed by the Conqueror himself 
&nd his descendants: and though sometimes a little impaired 
by the ferocity of the times, and the occasional despotism of 
jealous or usurping princes, yet* established on the firmest 
basis, by the provisions of magna charta , and a long succes¬ 
sion of statutes enacted under Edward III. To assert an 
absolute exemption from imprisonment in all eases, is .incon¬ 
sistent Vith every idea of law and political society :^and in 
the end would destroy %11 civil liberty, by rendering its pro*; 
tection impossible: but the glory of the English law con¬ 
sists, in clearlydefining the times, the causes, and the extent 
when,.wherefore, and to what degree, the imprisonment of the 
subject may be lawful. This it is, which induces the absolute 
necessity of expressing*upon the face of every commitment, 
the reason for which it is made: that the court, upon a 
habeas corpus , may^pxamine into its validity; and according 
to the circumstances of the case discharge, ^dmit to bail, 
or remand thp prisoner. * 

And yet, early in the reign of Charles I. the court of 
king’s bench, relying on Borne arbitrary precedents, and 
those perhaps misunderstood, determined that they could 
not, upon a habeas corpus , either bail or deliver a prisoner, 
though committed without any cause assigned, in case he had 
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been committed by the special command of the king, or by 
the lords of the privy council. This drew on a parlia¬ 
mentary inquiry, and produced the Petition of Right,* 3 
Car^I. c. 1, which recites this'illegal judgment, a&d enacts 
that no freeman hereafter shall be so imprisoned or detained. 
But when, in the following year, Mr. Selflen and others 
were committed by the lords of the council, in pursuance 
of his majesty’s special command, under'a general charge 
of “ notable contempts and stirring up sedition against the 
king and government,” the judges delayed for two terms, 
including also the long ^vacation, to deliver an opinion how 
far such a charge was bailable. And, when at length they 
agreed that it was, they however annexed a condition of 
finding sureties for their good behaviour,v^hich still pro¬ 
tracted their imprisonment; the chief justice*, Sir Nicholas 
Hyde,at the same time declaring, that “if the^-were again 
remanded for that cause, perhaps the court would not after¬ 
wards §rant a habeas corpus, being already made acquainted 
with the cause of the imprisonment.*’ But this was heard 
with indignation and astonishment by every lawyer present, 
according to Mr. Selden’s own account of the matter; whose 
resentment was not cooled at the* distance of four and 
twenty years. 

These pitiful evasions gave rise to the statute 1G Car. I. 
c. 10. § 8; whereby it is enacted, that if any person bq com¬ 
mitted by the king himself in person, or by his privy 
council, or by any of tfyp member! thereof, he shall have 
granted unto him, without any .delay upon any pretence 
whatsoever, a writ of habeas corpus , upoq demand or motion 
made to the court of king’s bench or common pleas; 
who shall thereupon, within three court days after the 
return is made, examine' and determine the legality of 
such commitment, arid do what to justice shall appertain, 
in delivering, bailing, or remanding such prisoner. Tet 


* Ante, p. 99. 
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still in the case of Jenks, who jn 1G76 was committed by 
the king in council, for a tilrbulent speech at Guildhall,, 
new shifts and devices were made use of *to prevent 
his enlargement*by law; the* chief justice, as well as -the 
chancellor, declining to award a writ of habeas corpus 
ad subjiciendum in vacation, though at last he thought 
proper to award the* usual writs ad deliberandum , «fcc., 
whereby the prisoner was discharged at the Olcl Bailey. 
Other abuses had also crept into daily practice, which had 
in some measure defeated the benefit of this great consti¬ 
tutional remedy. Th* party imprisewrifig, was at liberty to 
delay his obedience to the first writ, and might wait till a 
second and a third, called an alias and a pluries , were 
issued, before Introduced the party: and many other 
vexatious shifty were practised, to detain state prisoners in 
custody. But whoever will attentively consider the 
English history, may obaerve, that the flagrant abuse of 
any power, by the crown or its ministers, has always been 
productive of a struggle, which either discovers the exercise 
of that pownr to be contrary to law, *r, if legal,.restrains it 
for the future. This was the case in the present iftsjjpnce. 
The oppression of an obscure individual gave birth to the 
famous habeas corpus act, 31 Car. II. c. 2, which is fre¬ 
quently considered as another magna charta of the kingdom; 
and by ^consequence and analogy has also, in subsequent 
times, reduced the general method of proceeding on these 
writs (though not withft tho rcaeh of that statute, but 
issuing merely at the common law) to be the true standard 
of law and liberty. *. 

. The statute itself enacts, 1. That on complaint and 
request in writing by and on behalf of any person com¬ 
mitted and charged with any crime,* (unless committed 
for treason or felony, expressed in the warrant; or as acces¬ 
sory, or on suspicion of being accessory, before the fact, 
$ 

* This iB now, as will shortly he seen, extended to other cases, by 
65 Geo. 111. c. 100. 
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to any [murder] or felony; or upon suspicion of such, 
plainly expressed in the warrant; or unless he have been 
convicted or charged in execution by Zegal process,) the 
lord chancellor or any of the 1 twelve [now fiftetfh] judges, 
in vacation, upon viewing a copy of the warrant, or affidavit 
that a copy is denied, shall, unless the party has neglected 
for two terms to apply to any court for his enlargement, 
award a habeas corpus for such prisoner; returnable imme¬ 
diately before himself or any other of the judges; and upon 
the return made, shall discharge the party, if bailable, upon 
giving security to appear and answei to the accusation, in 
the proper court of judicature. *■ 2. That such writs shall 
be indorsed, as granted in pursuance of this act, and signed 
by the person awarding them. 3. Thai* the writ shall be 
returned and the prisoner brought up, within- a limited time 
according to the distance, not exceeding in an'y case twenty 
days. 4. That officers and keepers neglecting to make due 
returns, or not delivering to the prisoner or his agent, within 
six hours after demand, a copy of the warrant of commitment, 
or shifting the custody of the prisoner from one to another, 
withqjil* sufficient reason or authority, specified in the act, 
Bhall, for the first offence, forfeit 100?. and for the second 
offence 200?. to the party grieved, and be disabled to hold 
his office. 5. That no person, once delivered by habeas 
corpus , shall be recommitted for the same offence, on penalty 
of 500?. 6. That every person committed for treason or 
felony shall, if he require it, the fiftt week of the next term, 
or the first day of the next session of oyer and terminer, be 
indicted in that term or session, or e’se admitted to bail: 

c 

unless the king’s witnesses cannot be produced at that 
time : and if acquitted, or if not indicted and tried in the 
Becond term or session, he shall be discharged from his im¬ 
prisonment for such imputed offences but that no person, 
after the assises shall be opened for the county in which he 
is detained, shall be removed by habeas corpus , till after the 
assizes are ended; but shall be left to the justice of the 
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judges of asBize. 7. That any «juch prisoner may move for 
and obtain hiB habeas corpus, as well out of the chancery or 
exchequer, as out.\of the king’s bench or common pleas; 
and the lord chancellor or''judges denying the same* on 
sight of the warrant, or oath that y the same is refused, 
forfeit severally to the party grieved, the sum of 5001. 
8. That this writ of hhbeas corpus shall run into the counties 
palatine, cinque pbrts, and other privileged places, and the 
islands of Jersey and Guernsey. 9. That no inhabitant of 
England (except persons contracting, or convicts praying, 
to be transported * or having committed some capital 
offence in the place to which they, are sent) shall be sent 
prisoner to Scotland, Ireland, Jersey,*Guernsey, or any 
places beyond tbAseas, within or without the king’s domi¬ 
nions: on pain that the pfcity committing, his adviBerB, 
aiders, and Assistants, shall forfeit to the party grieved, a 
sum not less than 500?. t b be recovered with treble costs; 
shall be disabled to bear any office of trust or profit; sfiSll 
incur the penalties of praemunire; and shall be inca¬ 
pable of the king’s pardon. This is the substance of 
this grettb and important statute, which it may be observed 
extends to the case df commitments for such criminal. 
charges as can produce no inconvenience to public justice, 
by a temporary enlargement of the prisoner: all other 
cases of unjust imprisonment, being left to the Habeas- 
Corpus at common law. But even on suits at the 
common law, it is now expected**by the court, agreeably 
to ancient precedent, and *the spirit of the act of parlia¬ 
ment, that the writ should be immediately obeyed, without 
waiting for any alias or pluries; otherwise an«attachment 
will issue. * 

[As the statute 31 Car. II. c. 2extends only to cases 
of commitment, or detainer, for criminal/or supposed 
criminal matters,” it was thought proper, in the year 1816, 
to extend its remedies to all other miscellaneous causes of 
confinement. Accordingly, by Btat. 56 Geo. III. c. 100, 
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entitled “ An Act for more effectually securing the liberty 
of the subject/’ it was enacted that when any person 
shall be confined or restrained of hfe or her liberty, 
(otherwise than for some crihainal, or supposed' criminal 
matter, and except persons imprisoned for debt, within 
England, Wales, Berwick-on-Tweed, or the isles of Jersey, 
Guernsey, or Man, any one of tliu judges in England 
or Ireland, may, in vacation time, award the writ, if 
upon affidavit, or affirmation (in cases where by law, an 
affirmatioii is allowed,) probable and reasonable ground 
for it shall appear. The writ h to be returnable 
immediately before the judge who awards it, or any other 
judge of the same court; or if issued so late in the vacation 
as to make it not conveniently returftable in the same 
vacation, it may be then made returnable in court, on -a 
certain day in the next term. Although the return upon 
the face of it be good and sufficient, the truth of it may be 
qtifeffoncd, and the facts examined, on affidavit or affirmation. 
The courts may award this writ also in term time, return¬ 
able if convenient in the next vacation before any judge of 
the respective court; and in all these cases disobedience to 
. the writ may be punished as a Hjontompt of court. A 
baron of the exchequer may, in vacation time, and in 
exercise of the common law power possessed by the court 
of queen’s bench, issue the writ under the seal of the 
latter court, returnable in that court, in term time; and 
on affidavits entitled in the exchequer. The last section 
extends the provisions of this act as to the return of the 
writ, and the punishment for disobedience, to all writs 
issued under 31 Car. II. c. 2.] 

By these admirable regulations, judicial as well as par¬ 
liamentary, the remedy *s now complete, for removing the 
injury of unjust and illegal confinement. A remedy the 
more necessary, because the oppression does not always 

* Cai'us Wilson's case 7 Q. B. 984. The writ ruijp to Jersey. Id. ib. 
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arise from the ill-nature, but ^sometimes from the mere 
inattention, of government. For it frequently happens in 
foreign countries,^and has happened in ^England during 
temporary suspensions of tl?e statute, that persons appre¬ 
hended upon suspicion, have suffered^a long imprisonment, 
merely because they were forgotten! 



494 


CHAPTER LII. 

MERCANTILE LAW; 

[The Mercantile Law of Englancf : | t perhaps justly ob¬ 
serves one of our ablest writers on iv oil laws in the 
world, most completely the offspring of usage and conveni¬ 
ence, and tbe least fettered by legislative regulations; an 
edifice erected by tbe merchant, with, at all events till re- 
c&!ffiy * comparatively little assistance from courts of justice, 
or tbe legislature. Tbe former bave, in many instances, only 
impressed* with a judicial sanction, or deduced reasonable 
and proper consequences from, those regulations v^hich the 
experience of tbe trader, whether borrowing from foreigners, 
or inventing himself, had already adopted as the most con¬ 
venient. The legislature, wisely reflecting that commercial 
men are notoriously the best judges of their own interests, 
has interfered as little as possible with their avocations, and 
shackled trade and commerce with few of those formalities 
and restrictions which are mischievous, if only because of 
the waste of time incurred by complying with them. 

[The fear of public opinion, and of the leproach and loss 
of credit following deviations from the regular course of 
business, and the dictates of truth and integrity, have com¬ 
bined to cheidsh that nice sense of commercial honour, so 

• _ 9 

characteristic of the British merchant, and for which he is 

given credit by his brother merchants all over the world. 

* Vide, ptuam, Smith's Merc. Law, lntrod.^2, 13. 4th ed. 
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[When trade began to flourish in this country, those 
occupied about it, soon discovered that the law had provided: 
but few rules for f ^he guidance^ of their transitions; and 
that it was therefore necessity for them to adopt sAne 
regulations for their own government. Thus they in early 
times erected a sort of mercantile republic, the observance 
of whose code was endured, less by the law of the land, than 
the motives which have been referred to. The law has 
now become, indeed, more copious, but the high spirit thus 
called forth, has ever since continued to pervade our 
mercantile community; conducing tto" a more scrupulous 
observance of punctuality and good faith, than‘coul4 ever 
have been*conferred J by the most anxious efforts of the 
legislature. These and such are the reflections, adds 
the late learned and gifted .author already referred to, 
which suggest the inexpediency of compressing our com¬ 
mercial system into a cede, by Jwhich the energy of the 
mercantile community, would be prevented from developing 
and improving the law without assistance from the 
legislature. Such a code would destroy the singular and 
fortunate plasticity of a ‘system, the rules of which have 
been and always ought to be, made by the merchant, and • 
dictated by his exigencies.” * The disposition of modem 
legislation, however, is to move in this direction; as we have 
already # seen,f in the Merchant Shipping Act, 1854, the 
existing Bankruptcy, and other acts. 

[We have also seen $ that the rapid and gigantic growth 
of mercantile enterprise, and its novel requirements, have 
compelled the legislature recently to interfere with the 
mercantile law*more frequently than has ever been known 
before : but there can be no doubt thaf such interference, 
so calculated to unsettle and change the mercantile world, 
and its vast interests and operations, ought* to be limited 
by an absolute and pressing necessity. It is at this 

* Smith's Merc. Law, Introd. p. 14. t Ante, p. 327. 

* $ Ante, p. 395—8. 
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moment (1855) apparently the intention of Parliament to 
•introduce a great alteration in the English law of Partner¬ 
ship, by allowing, as in France, America, rnd other countries, 
a issponsibility on the part of those whe may furnish the 
funds by which it is carried on, restricted to the amount of 
such funds ; on the ground that it will bring dormant capital 
into active and useful employment. ' The propriety of such 
a change has occasioned great difference of opinion. 

[The mercantile law is deducible, in great part, from the 
Imperial code of Borne, and the different maritime codes of 
ancient Europe, it is chiefly conversant with personal 
property: the laws regulating whifdi are to be looked for in 
tha,t of Borne. Our ancient jurists, c& voted almost entirely 
to the explanation of the feudal system, aftd its consequences 
to the’tcnurc of real property,•rarely discuss the nature of per- 
boilA property, which, as we have seen, was regarded as an 
altogether inferior and itfconsidetfablc species of possession; 
buVwhenever they do so, they adopt, and almost verbatim , 
the doctrines and language of the civilians: and the more 
readily, as they find that already done by the ecclesiastical 
authorities, in administering such property after the death 
of its owner. Thus the Imperial 1 law, so fiercely repelled 
from any interference with the landed interest, was adopted 
as the governing principle of a description of property 
destined ultimately to compete, at least, in importance with 
that landed interest.* This consideration affords another 
reason for the student of English law’s paying attention to 
that of Borne. 

[The reasons on which our law of reel property is founded, 
are, generally speaking historical ;f and part of history 
must therefore be recounted, in order to explain them 
fully and scientifically; while the mercantile law, as we 
have seen, is deduced from considerations of utility, the force 
of which the mind perceives as soon as they are pointed 


* Ante, p. 445. 


+ Smith’s Merc. Law, 4. 
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out. Groat part of our law of real property, for instance, 
stands solely on Yeudal reasons; and to one ignorant of 
them, must appear a mere collection of arbitrary regulations. 
Our mercantile^ la\v on the*contrary, though many of its 
rules arc derived from the institutions of ancient times and 
distant countries, has incorporated tliose institutions, not 
from a blind respect %for their origin, but an enlightened 
sense of their propriety. No one, unless acquainted with 
their feudal source,* could assign any reason for^the rules 
respecting fines, escheats, or reedferies; but it is not neces¬ 
sary, for the purpose *of comprehending the good sense and 
justice of the law of general average,t to knOw tljat it 
formed part'.of the maritime code of the .ancient "Rhodians. 

[To three of the greatest judges that England ever saw, 
we are indebted for the systematic development of oift* com¬ 
mercial jurisprudence: Lord Ilolt, Lord Mansfield,*and 
Lord Stowell: whose nainps are Received with veneration 
by all competent to appreciate their .exertions, both in this 
and in foreign countries. That jurisprudence is also culti¬ 
vated and developed in the United States of America, to an 
extent which has earned for their judges and lawyers* the 
highest .respect in the mother country; and one of their 
most eminent X thus concludes his valuable treatise on a 
great branch of this law. 

[“ On reviewing the whole subject, it cannot escape tho 
observation of the diligent reader, *liow many of tho general 
principles which regulate it, are compion to the Roman law, 
to the law of continental Europe, and Scotland, and to the 
commercial jurisprudence of England. To the* last, how¬ 
ever, we are indebted, not only for the fullest*and most 

• 

* Smith’s More. Lav% 2. 

+ By GeneT.il Average is meant, the contribution of the (several persona 
interested in a ship, freight, and cargo, to indemnify tlic owner of a par¬ 
ticular portion against the damage, loss, or exj tense, occasioned to it, for the 
preservation of the rest, and the common good, when the whole adventure 
was in jeopardy. 

£ Mr. Justice Story, Commentaries on the Law of Agency, ad finem,. 

K K 
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comprehensive exposition of these principles, hut for the 
most varied and admirable adaptations of them to the daily 
business of human life. It is indeed to he numbered among 
ther-* proudest achievements <6f Englaiid,. that while the 
peculiar doctrines of her own common law, have been culti¬ 
vated and illustrated by her lawyers, and admiuistered by 
her judges, with a sagacity, learning, ami ability rarely 
equalled,“and never excelled,'Westminster Hall has promul¬ 
gated the more enlarged and liberal principles of her com¬ 
mercial jurisprudence, with a practical wisdom and en¬ 
lightened policy, which have commanded the reaped of the 
world, and silently obtained au authority and influence 
more enviable and, more extensive, ewvn than those acquired 
by her arts or her arms.’* '*• 

{A* outline df the* scope of'the Lex Mercatona cannot be 
bet%r afforded, than by the fourfold distribution of the work 
seyeraljimes cited in thir. chapter,—i.c. Mercantile Persons: 
Mercantile Property ,: Mercantile Contracts: Mercantile 
[Remedies. Mercantile persons involve the description of 
those by whose intervention trade is carried on: i.e. sole 
traders, partners, joint-stock companies, corporations, prin¬ 
cipals and agents—Mercantile property consists of ^hipping, 
good-will, negotiable instruments, together with the inci¬ 
dents peculiar to such property: i.e: t being trausferrible 
by, and subject to, the operation of the bankrupt laws : 
that the right of survivorship (jus accrescendi) to real or 
personal property, dogs not exist among trading partners, 
for the encouragement of commerce: that goods delivered 
to a trader, to be carried, wrought or managed m the 
way of his trade, and trade fixtures, “arc for the time 
privileged from •distress.—Mercantile contracts , are bills 
of exchange and promissory notes, contracts with carriers, 
contracts fcf affreightment, maritime, life, and fire in¬ 
surance, bottomry, and respondentia, hiring and service; 
contracts with seamen, contracts of apprenticeship, guaran¬ 
tees, sales, debts.—Mercantile remedies consist of stoppage 
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in transitu , lien, bankruptcy. A faint idea may be gained, 
from this enumeration, of the extent,difficulty, and import¬ 
ance of this vast head of English law: concerning which the 
student may ob^erVe, generally, that that difficulty consists, 
not so much in the subtlety, or complexity of the rules 
regulating it, as in the application* of them to endlessly 
varying combinations of circumstances. Those rules are 
acted on daily, and hourly, in the course of business, by 
those unconscious of the deep reasons on which they rest; 
but whose pecuniary interests, as involved in ihc justice 
and equity of such ^ules, would prompt them to have *any 
one overturned, were it # n<jt demonstrably of that character. 

[Many of these ’ ales have long stoojji this test, and also 
that afforded by repeated examination in courts of law. 
Two recent important decisions afford instructive i&tances 
of mercantile opinion and usage, long acquiesced £ 1 , or 
at least not resisted, being suddenly and successfully 
challenged in a court of law. In one ;* the question 
was, whether an agreement with a factor, selling on a 
del credere commission, need be in writing, as* a promise 
“ to answer for the debt, default, or miscarriage of 
another person” l.e. the buyer, within the statute of , 
frauds.t It was held that it need not; for that the 
com mission was really not for guaranteeing the buyer’s 
performance of liis contract, but only a higher reward 
paid by tfie principal to the factor, in consideration of 
his taking greater earc in sales # to biB customers; pre¬ 
cluding all question whether tlio loss arose from negligence 
or not;—and also for his assuming a greater share of 
responsibility than ordinary agents,—namely, responsibility 
for the solvency and performance of hfe contract, by the 
vendee.—The other case is one of far greater importance 
and interest, and over-rules a decision of Lord Sllenborough, 

acted upon ever since the year 1807, relating to an insurance 
« 

* Couturier v. Ilastie, 8 Excb., 55, 66. + Vide post, p. 503. 

kk2 
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on the life of William Pitt v It was held, in the year 1854, 
in a case relating to policy effected on the life of the late 
Duke of Cambridge, that a policy of insurance on life, is 
not p contract of indemnity agifinst loss, like.a fire or marine 
policy, but simply what it is on the face of it, a contract 
to pay a definite sum, in consideration of an annuity paid 
during the life. The unsoundness of Lord Ellenborough’s 
opinion to the contrary, was demonstrated by irresistible 
legal logic :* and it was stated by Baron Parke, in delivering 
the judgment of the Court of Error, that the decision in 
question of Lord ElIei?borough,+ had .been uniformly dis¬ 
regarded in practice: the Insurance Offices not having felt 
it to their interest ,to avail themselves ?f that decision.] 


* DfM/Y. The Ini-Ha and Londnn t L’.fc Assurance Company (in Hit.) 21 
Law AfeN. S., C. P. 2 ; and see Law v. The London Indisputable Lift 
Polity Company, 24 L. J., N. 8. 190 (Chancery), 1855. 
v. JBoldero, 9 Eastjl 72. 
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CHAPTER Lin. 

—♦— 

•CONTRACT'S. 

[Tife word “ contract,” contractus , expresses, as'its etymo¬ 
logy shows, the idea of persons draion not merely towards 
each other, but together, by some common motive; and^pgni- 
lies, in our law, an engagement, jjnade in due form, upon a 
sullicien^ * consideration, between competent panics, for a 
lawful object. This definition, apparently as simple, as brief 
and comprehensive, contains the essential + elements of the 
thing signified *, ibut involves conditions opening to the eye 
of the lawyer; astt wer<* a long vista of refined distinctions, 
for the exact adjustment of rights and liabilities, however 
keenly contested in all the relations and transactions of 
nmnkiud, from the smallest to the greatest. The following 
questio&s arise, at first sight, out of this definition: What 
is the nature of the act called, an engagement ? What is 
its due form P Who are competent parties to make the 

* Jly * * sufficient ’ihwBteaut, sufficient in contemplation of law; and the 
word must not be confounded with “ adequate” as to which, vide pout, 
)». 508. • 

f The French law (Code Civile, art. 11M), defines a contract as, An 
agreement which binds one or more persons, towards another, or several 
others, to give, or do, or not to do, something; and by Art. 1108, declares 
four conditions essential to the validity of an agreement: the consent of 
the party who biifds himself: his capacity to contract: a certain object, 
forming the matter of the contract: and a lawful cause (une cause licite 
dans l’obligation) or consideration. 
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engagement ? "What is a consideration ? , Wliat is a lawful 
object ? A little closer consideration show's many de¬ 
pendent and collateral questions. Assuming, for instance, 
a vaiid contract or agreement, how is its existence to he 
evidenced ? How and when is it to he performed ? What 
is an excuse for performing it? How, when, and hy 
whom may it he rescinded ? Answers to these questions, 
which traverse three-fourths of the field of practical juris¬ 
prudence, .and actual litigation, indicate every ground for 
sustaining or impeaching every description of contract; and 
cannot he properly given, hut hy skilful and experienced 
lawyers, nor understood hut hy thoughtful and earnest 
students. All that can he here done, is briefly to indicate 
a few general principles: premising that it is chiefly in 
relation to contracts that the Homan jurisprudence displays 
the profound and admirable sagacity of its architects. 

Toi constitute a le|ally-eniorceahle contrac|, there 
must be, in the language of Lord Coke, aggregatio mmtium 
[agreement],—a definitive absolute* accord between the 
parties, as to’ the terms of it: a request on one side, and an 
assent on the other: + a proposal or offer, r ..id an acceptance 
* in the precise terms of such proposal or offer: a promise on 
each side: a concurrence of intention. Anything short of 
this, in fact and law, fails to create a contract. % However 
near the parties may have approached the point of contact, 
and anxious each to attain it, they have been drawn only 
towards each other, and not together; all is in fieri; and 
there is nothing of which the law can take cognisance 
on behalf ofj or against, either party, L/« enforcing specific 
performance, or bv awarding damages, compensating for 
non-performance. t 

* 

* Chcereley v. Fuller, 13 C. B. 122. 
t Per Tindal, G. J., and Bosauquet, J., Jackson v. Galloway, 5 Bing. 
N. C. 75. 

+ Brokers’ Bought and Sold Notes differing, afford an ordinary instance 
of such failure to effect an intended contract. 
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[And tlio assent above spoken of, includes both a physi¬ 
cal, mental, and moral power of giving it, and* the deliberate 
and free use of ill at power. A contract Obtained by 
duress,—which •consists of violent restraint, or imprison¬ 
ment, and consequently applies to the person only, and not 
the goods,*—is avoided by proof of such duress. 

[ii. A contract must be made in due form. Though no 
particular or techflical words need be adopted, or are re¬ 
quired by law', to give force to a contract, nevertheless the 
parties must express themselves with such distinctness, that 
it can be ascertained* to a moral dr reasonable degree of 
certainty what they mean.* If their language b£ too yague 
or indefinite for their intention to be, collected from it, 
there is no contract: for neither the court nor jury will 
malic a contract for the parties. * 

[It is a general rule of the common law, that a simple 
contract,—by which is sfgnified^as will be pre^ntly ex¬ 
plained, one not by deed,—need not be in writing: and 
the properties of simple contracts are identical, whether 
those contracts Joe verbal or written. The . statute law, 
however wisel y ! R equires 'inany agreements to be nq£ only 
in writing, but often to*bo even by deed. The Statute of« 
Frauds, for instance, as it is called, + passed in the year 
107G, and entitled “ A.n Act for Prevention of Frauds and 
Perjuries,” requires a large class of agreements to be not only 
in writing, but the agreement, or some memorandum or 
note of it, to signed by the party to be charged there¬ 
with, or some other person thereunto by him lawfully 
authorised. % 

[The great Lord Nottingham used to say of ihis statute, 
“that every line was worth a subsidy:” but it has been 
well observed also, that every line*has cost a subsidy, % for 
no enactment of any legislature ever became the subject of 
so much litigation. Almost every word has been the 

* Oates v. Hudson, G Excli. 3 !8. + 29 Car. II. c. 3. 

% Smith's Law of Coat. 32. 
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subject of anxious discussion, since its stringent provisions 
regulate matters of every day’s occurrence, in our trans¬ 
actions with one another. Itg object is sin^ply, to prevent the 
facility to frauds, and the temptation to perjury, held out by 
the enforcement of obligations depending for their evidence 
on the unassisted memory of witnesses. This lias become 
an object of infinitely greater importance than ever; since 
the legislature has opened the lips of the parties themselves, 
who have go deep an interest in upholding or defeating an 
alleged contract.—The two sections relating to contracts, 
are the fourth and seventeenth: each word clustering with 
cases 4 that have heavily taxed the intellects of lawyers, 
and the purses of their clients. The fourth applies to fixe 
great classes of contracts: declaring, not that they shall be 
void if not in writing, and’signed by the party or his 
agent, but that no action shall be brought to charge the 
contracting party by reason of it: differing materially in this 
respect from the seventeenth section, which is far stronger, 
and avoids the contract totally and absolutely.* The five 
classes of contracts under the fourth sectic,*i are, first, pro¬ 
mises by executors and administrators to aipcvsT damages out 
c of their own estates; secondly, promises by any one to answer 
for the debt, default, or miscarriage of another person; 
thirdly, agreements made in consideration of marriage (not 
an agreement to marry); fourthly', contracts, or sales, if lands , 
tenements, hereditaments, or any interest in or concerning 
them ; fifthly, agreements not to bo pe^brmed within 
a year. 

[The seventeenth section applies toc\h& sole of goods; 
and, as amended by a subsequent statute (9 Geo. IV. c. 14, 
§ 7), enacts, that no contract for the sale-of any goods, wares 
or merchandise for the price of 10b sterling*or upwards, 
(notwithstanding the goods may not be actually made, pro¬ 
cured, or provided, or fit or ready for delivery, or some act 


* Per Bosanqnet, J., Laythoarp v. Bryant, 2 Bing. N. C. 747. 



WETTING AND SIGNATURE. 


505 


may be requisite for that purpose, or may be intended to be 
delivered at some future time) shall be goody unless some note, 
or memorandum in writing, of the bargain be mdfle, signed by 
the parties to be charged by\t, or their lawfully authorised 
agent, except in three cases: when there has been an accept¬ 
ance of any part of the goods; payment of part of the 
price; or something % given by way of earnest, to bind the 
bargain. • * 

[The last-mentioned statute, 9 Geo. IV. c. .14, §§ 1, 5, 

G, renders a signed writing necessary, also, in tfiree other 
cases of much importance: an acknowledgment or promise 
to take a case out of the operation of the Statute of Limita¬ 
tions; a promise made after full age, Jo pay a # debt con¬ 
tracted, or ratification of a promise or simple contract made, 
during infancy ; and a representation or aSsurance made, oy 
given, relating to the character, conduct, credit, ability, 
trade, or dealings of any other person, to the intent that he 
may obtain credit, money, or goods [on it]. 

[All these arc cases of simple contracts, in which, where 
the signature is by* an agent,it is not necessary that he should 
have beffti appointed in writing. There are, however, certain 
other cases, in which he must have been so appointed, for the # 
purpose of actually creating or transferring a title to land, 
by lease for a period exceeding three years, or otherwise; 
and sum'll creation or transfer must now, also, be by 
deed.* 

[When an agreement is thus reduced into writing, (and it 
may be collected out of a long series of letters, one only, where 
it is necessary, bejng stamped) the construction, of it is for 
the court, or a judge, not a jury; ancl as in the case of 
statutes,t the great rule is, to collect the intention of the 
parties from the language which th$y have used, onm careful 
consideration of the whole of that language. The con¬ 
struction must be reasonable; liberal—according to the 

* Stat. 8 & 9 # Yict. c. 106, § 3. 


t Ante, pp. 64, 65. 
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most comprehensive popular,sense, unless there be anything 
in the agreement showing that such was not intended; 
favourable—so as to support the agreement as far as prac¬ 
ticable. It is a rule established for the purpose of defeating 
studied ambiguity and deceitful intricacy of expression, that 
the words of a grantor of anything, or of a contractor,* 
shall be taken most strongly against ldmaelf. Verba car - 
tarum fortius accipiuntur contra proferentem. This rule, how¬ 
ever, is one of such rigour, that it must be the last resorted 
to, only when all others have failed. 

[An agreement, morfeover, must Bpeak for itself, and 
oral evidence is not admissible to contradict or alter it. 
No contemporaneous verbal expressions can be engrafted on 
the agreement, for the purpose of altering, adding to, or 
taking away from its imports and this, from grounds of 
obvious propriety, reason, and justice; but the rule is 
subject t-g important limitations, 1 - and the application of 
it is often a matter of extreme difficulty. There arc two 
kinds of ambiguity in written instruments, one of which is, 
and the other is not, explainable by verbal eridenee. If the 
ambiguity be one appearing on the face instrument, 

u it is called a patent (patens) ambiguity: and oral evidence 
is inadmissible : as in the case of a will, if there be a blank 
left for the legatee’s name. If, however, the instrument be 
on the face of it intelligible, but a difficulty arises a* to the 
identity of the subject to which it applies—as, if a bequest 
were to “ John Smith,” without further description;—this 
would be ealled a latent (latens) ambiguity, lying hidden till 
evidence had'been adduced, showing, for ^stance, that there 
were a great number of persons corresponding with the 
name used in the will.f 

[It is t>ften sought to engraft usage on express written 

* See Rhodes v. Jbbetson , 23 Law J., N. S. (Chancery) 459 (1853); 
where the ambiguous words of a seller, were construed most favourably fur 
the purchaser. , 

+ Smith’s (J. W.) Law of Contracts, pp. 28, 2D. 



WHAT IS A CONSIDERATION. 


607 


terms: but, in the terse language of Lord Lyudhurst,* 
usage may be admissible to explain what is doubtful, but • 
never to contradiot what is plain. And again, in the 
language of another great authority,f it is quite certain 
that general usages are tacitly annexed to all contracts 
relating to the business with reference to which they are 
made, unless the terms of such contracts expressly, or 
impliedly, exclude them. Thus far for the necessity of 
contracts being made in due form; and when in A^riting, of 
the rules for construing them. 

[iii. “A bargain,’ 1 said Lord Lodgftborough,J “without 
a consideration, is a contradiction in terms, and cannot 
exist.” This is the “cause,” the very fdfcndation of a simple 
contract, equally at law and *in equity. In its .absence, a pro¬ 
mise or undertaking is purely*gratuitous,an3,however sacred, 
and binding in honour, creates no legal obligation. This was 
the rule also of the Romati law; tvhich called such*a nudum 
pactum —a mere naked promise, ex quo non oritur actio. 
This is one of the most important laws in our whole 
system; and tli/ reason why it is enforced- with great 
strictness is, tflug’qu’d persons against tho consequences of 
their own improvidence, in entering hastily and impro- 
vidently into engagements which may prove ruinous. The 
enforcement of such promises, at law, however plausibly 
recommended by the desire to effect all conscientious en¬ 
gagements, might be attended with mischievous conse¬ 
quences to society; one of which would be the fre¬ 
quent preference of voluntary undertakings, to claims for 
just debts; rcyjpaing the rule, Be jqst before you be 
generous. Suits would thereby be multiplied* ami volun¬ 
tary undertakings would be also ^multiplied, to the pre¬ 
judice of real* creditors. The temptations of executors 
would be much increased by the prevalence of such a 

* Blackett v. It. E. Ins. Co., 2 Tyrr. 266. . 

+ Parke, B., Metzncr v. Bolton , 9 Exeh. 521. 

£ Middleton v. Lord Kenyon, 2 Yes. J. 1S8. 
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doctrine, and tlie faithful discharge of their duty rendered 
•more difficult.* * * § On these principles it is held that a mere 
moral obligation , however sabred, does not constitute a con¬ 
sideration for a binding promise, except in those cases in 
which there has once been a legal right, which has become 
devoid of legal remedy: as na the case of a debt barred by 
the Statute of Limitations, ubut revived by a subsequent 
promise. A recent caBe affords a remarkable illustration 
of this doctrine.f—What, then, is a legal consideration? 
The best and most practical answer is, any benefit to the 
person who makes the promise ; or, at • his request, to any 
third r person; or any loss, trouble, or inconvenience to, or 
charge upon, the petteon to whom it is made.} Any one of 
these is a sufficient cause of 4he contract. Though the 
consideration must be of some value, in contemplation 
of law, courts of law cannot enter into the quantum, or 
amount of it,§ in order\to see*whether it be, in their 
opinion, adequate in value to the thing promised for it. 
Tliis would be to exercise a sort of tyranny over the parties, 
who, in their various transactions, have a flight to fix their 
own ralue on their own labour and exertjeds- but would be 
» prevented, if subject to a subsequent legal scrutiny, whether 
the bargain had been such os a prudent man would have 
entered into. Very gross inadequacy, however,— e.g. the 
taking of ten pounds for an estate worth ten thousand,— 
might afford evidence of the existence of fraud , which, as 
we have seen, will vitiate every thing. || 

[iv. A contract must be between parties capable of con¬ 
tracting; tile law. protecting those cannot protect 

themselves. >■ It presumes, however, a full capacity to con- 

* Per Cur. Eastwood v. Kenyon, 11 A. & £. 451; and soo Smith’a 
Law of Contracts, p. 8(i. 

+ Beavmmt v. Reeve, 8 Q. B. 4S3. 

t Smith’s Law of Cont., p. 87. 

§ Parke, B., Smith v. Monteith, 13 M. & W. 442. 

• II Ante, p. 4G1. 
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tract; and the Code Civile declares (art. 1123) that “ every 
person may contract, who has not been declared by the la\y 
incapable of doing^so.” Our law has declared ft>me persons 
absolutely incompetent to cofttract. 

[If at the time of entering into the supposed contract, 
a man be in such a state o^^runk&nness that he is not 
aware of what he is cftiing, auARiis is known to the opposite 
party, the latter is guilty of actual fraud, and the? contract 
is void altogether. The signature of such a drunkard is as 
if it had been made in a state of somnambulism.* So 
also, in the case of, an insane person; there can evidently 
ho no capacity of contracting, while in that condition: and 
if the other party have notice of the inanity, from oppor¬ 
tunities of observation afforded by the iusane person’s 
conduct, both before and aftej entering iflto the contract, 
and of which evidence is admissible for that purpose, the 
contract is void.f In this case? also, as in that of total 
drunkenness, the other contracting party is guilty of fraud. 
It has, however, been recently decided, after great con¬ 
sideration, by a (?burt of Error, that unsoundness of mind 
will not*racate iy contract,• where the other party is igrjprant 
of the fact of suck uiisosmdness, an<J)no advantage is taken 
by him of the lunatic, hut the transaction is in the ordi¬ 
nary course of human affairs, fair, and bona fide: especially 
where the contract having been wholly or partially carried 
into effect, the parties cannot be restored to their original 
position. J The old and absurd doctrine of our law, that a 
man should not be beard to Btultify himself, against which 
Blackstone reasoned powerfully,§ ia now completely over¬ 
turned ; and in the case above cited, it's formally decided 
that it is open to a man, or to his representatives, to shew 

* Per Alderson, B., Gore v. Gibson, 13 M. & W. 620, 

+ Baum* v. McDonnell (18541, 23 Law J., IT. S., Exch. 326. 

+ Molhm v. Camroux, 4 Exelunp 17. This role was adopted im¬ 
plicitly in the recent case of Bcavan v. McDonnell, 23 Law J.. N S 
Exch. 94. ’ 

§ 2 Comm. 291. 
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that he was so lunatic, or drunk, as not to know what lie 
yras about. 

[We have already seen, generally, to what extent an 
. infant is capable of entering® into a ojntract;* and also 
the position, in contemplation of law, of a married 
woman, t v 

[v. A contract must haflf moreover, a lawful object, or 
purpose ;‘that is, it must be to do an act which is not for¬ 
bidden by either the statute or common law; or to abstain 
from doing some act not enjoined by Btatute or common 
law. A contract is illegal at commondaw on one of three 
grounds as violating morality : opposed to public policy ; 
or tainted with fraud. As to contracts illegal because in 

G> ( ° 

contravention of the statute law, it is necessary to say only 
that no contractus valid, which is forbidden expressly, or by 
implication, by a statute: in which case no court will lend 
its assistance to give it effect. And it must be observ cd, 
that a penalty implies a prohibition. 

[vi. As to the evidence of a contract—There is no dis¬ 
tinction between an express and an implied one, except as 
to the mode of substantiating it# * An express contract is 
, proved by an actual agreement; .on implied contract, by 
circumstances—as, by the general course of dealing between 
the parties: but, whenever a contract has been once 
proved, the consequence resulting from the breach of it, 
must be the same, whether it have been proved by direct or 
circumstantial evidence.;}; And when acts of parliament 
prescribe certain formalities to be observed,—as writing and 
signing,—$iey are not part of the contract itself, but only 
necessary eyidence*bf it; the intrinsic character and effect 
of it being left untouched. 

[The contracts of whifch we have spoken thus at large, on 
account of their extensive interest and importance, are 
called simple contracts, to indicate the contradistinction to 

* Ante, p. 352. + Ante, pp. 335—8. 

• X Ter Lord Tenterden, Marzetti v. Williams, 1 B. k Ad. 423. 
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specialty contracts; by whicli are signified contracts under 
seal, or by deed. *A deed is a written instrument sealed, and 
delivered: both of which are absolute^* essential. There 
are certain peculiar^ characteristics of this class of contracts: 
the chief of which is, that a contract by deed is conclusively 
presumed, by the law, to have been made upon a good and 
sufficient consideration; whi# must be proved, in the case 
of a simple contract, if denied, with the exception of bills 
of exchange and promissory notes. These instruments are 
always primd facie presumed to have been gfcen for a 
sufficient consideration: but this presumption may be re¬ 
butted, either wholly, or jmrtially, by evidence.to the con¬ 
trary. men to a simple contract are added the formality 
and solemnity of sealing and delivery, these ceremonies 
import deliberation, and attach an importance, and a charac¬ 
ter, not belonging to a contract entered into by mere writing, 
or word of month. # * 

[By the law of England, all contracts are distinguished 
into these two kinds,—those by specialty, and those by 
parol: i.e., verbal/ or in writing merely, with one exception, 
and thjfct of a kind little nsed in the ordinary allairs of 
private individuals. A^’hat is liere^jilluded to, is a Uecog-^ 
nisancc; an instrument by which a witness is compelled to 
appear and give ^evidence in a criminal ease: in which he 
acknowledges himself to be bound in a certain sum, to the 
Queen,*to perform the duty cast on him; and on failure, 
he is said to liave forfeited his recognisance, and the sum in 
which he is bound, is payable to ifer Majesty. 

[The mode in which a contract must he # performed, 
depends primal i!y on that prescribed by the contract, 
whether expressly, or impliedly; and «on certain rules of 
law devised to secure the equitable performance of all 
contracts.—The person who is to be dischargetMrom liability, 
upon a contract, by the performance of a certain act, is 
impliedly bodnd to do, or cause to he done, the act which 
is to exonerate him. It is a debtor’s duty, for instance, to. 



512 


PE R.FORMANCE HOW, AND WHEN. 


seek out his creditor, and tender payment, at the proper 
time,—that is, gci^rally speaking, before any demand be 
made, or action brought,—in the proper mode, and to the 
proper amount; and the Creditor’s djjfty to receive that 
payment, and make his debtor a proper acquittance. A 
contract is also to be performed according to its legal con¬ 
struction; and, when no tim# is fixed, within a reasonable 
time.* It is impossible here- to do more, than apprise 
the student, that the rules regulating the time and manner 
of performing a contract are very numerous, and often 
nice and difficult of application, especially when acts are to 
be done by both parties, and one./is the condition of doing 
the other. 

[If a person choose foolishly to contract to do. an act abso¬ 
lutely,—that is, without expressly providing against con¬ 
tingencies, and exempting himself from liability in certain 
events,—an inevitable accident, pr an unforeseen contin¬ 
gency, will not excuse performance^ and be musk, answer in 
damages if be refuse. The law, however, does not seek to 
compel a man to do that which he cannob possibly perform: 
for, in the language of Lord Stowell, the law itself,.tand the 
, administration of it, npst yield to tjiat to* which every thing 
else must bend. Lex non cogit ad impossibilia, vana, seu 
inutilia. These principles, however, are ♦’subject to many 
exceptions and limitations. A great maxim, is Actus Lei 
nemini facit injuriam: i.e. the act of God is so treated by the 
law, as to affect no one injuriously* incases where the law 
had cast on a party a duty to be performed, which, by the 
actus Lei , /done, is prevented: as by storms, tempest, or 
lightning. Jt would be unreasonable, say's Lord Coke, that 
those things which are inevitable by the Act of God, 
which no industry can‘'avoid, nor policy prevent, should 
be construed to the prejudice of any person, in whom 

* A contract to be performed “directly,” does not mean “within a 
reasonable time,” bnt *‘speedily”—or at least, “as soon as practicable.” 
Duncan v. Tvjtham, 8 G. B. 225. 
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there was no laches, which tyst is a very material con¬ 
sideration.* 

[Finally, it is fyoth a legal and moral duty, incumbent 
on all parties a contract, Living entered into it .with 
due consideration of the consequences, to perform that 
contract conscientiously and punctually, and as near to the 
letter and spirit of it'as possible. 

[It is proper h<Sre briefly to apprise the reader, of a very 
important alteration effected, in the year 1856, by Statute 
10 20 Viet., c. 07, entitled ‘ An Act to Amend the Laws 

of England and IreMid affecting Trade and Commerce,’— 
with respect to the law affecting guarantees. •'With^refer- 
cnco to a efause in the fourth section of t[jc Statutq of Frauds 
(ante p.504)*it is now enacted (§ 3), that ‘ no special promise * 
in writing, and signed, ; to^iyswer for th£ debt, default, or 
miscarriage jof another person,* ‘ shall be invalid, by reason 
only that the consideration fdjr such promise # does not 
appear in writing, or by necessary inference from a written 
document.’ The object of this enactment is, to put an end 
to many vexatious* difficulties and subtleties, arising out of 
a long»established judicial construction of the fourth 
section of the Sfatutc* of Frauds# The new Act also„ 
provides (§ *1), c that no guarantee to, or for a Firm, shall be 
binding on the giftirantor, after a change of the Firm, unless 
a contrary intention shall appear, by either express stipula¬ 
tion, or by necessary implication from the nature of the 
firm, qr otherwise .’ The Act effects other changes of great 
practical importance, and ought to be consulted carefully by 
the reader.—It w$s attempted, during^ the same Session, 
even wholly to repeal the 17th section of the Statute of 
Frauds, ante , pp. 504-5.] 

* Shelht/s Case, 1 Coke Rep. 97. See the judgment of Lord 
Sfcowell in The Generous , 2 Dodson, 323-4 : .and Broom’s Maxims, 171 — 189, 
where the subject, is lucidly explained. 
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THE SUPERIOR COURTS OF COMMON LAW.—INFERIOR 

COURTS. 

[Bt the expression “the Superior Courts of the Common 
Law” which the legislature has sanctioned in several recent 
statutes, are signified the three courts of £he Queen’s 
Bench, (Xunmon Pleas, and Exchequer, which sit at West¬ 
minster.* They are called “superior,” in contradistinction to 
“inferior” courts; which, among other incidents,have only 
a limited and local jurisdiction, ^cannot grant a new triul 
on the merits, and are liable to^have their proceedings, 
‘ subject to certain restrictions, removed into, and reviewed 
by, the superior courts. 

[How, and when, these three courts became stationary at 
Westminster, and how two of them originally Acquired 
jurisdiction,—to a great extent by flimsy fictions,t covering 

* The Counties Palatine of Lancaster and Durham, arc also original 
Superior Courts (Peacock v. Bell ds Kendal, 1 Saund. Rep. 73;, and 
are called “ Superior Courts” in the title to the Co^itnou Law Procedure 
Act, 1852, and “ Superior Courts of Common Law” in that of 1854. 

+ The Court of Queen's Bench acquired a jurisdiction in ordiuary suits, 
at the expense of the Common Pleas, by means of a pure false pretence. 
A man was alleged to have committed a breach of the peace, within the 
extraordinary criminal jurisdiction of the court, for which he was siq^/oeed 
to have been committed to the custody of the Marshal! and then, having 
l>een got within its jurisdiction, could be proceeded against in any civil 
action ! The Court of Exchequer acted similarly. A plaintiff was allowed 
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mere encroachment and usurpation on the province of the 
third,—is now a matter of only antiquarian interest: and those 
so inclined may gratify their cariosity, by referring to the in¬ 
teresting and lucid ^account of these matters, to be found in 
the Commentaries.* All we are here concerned with, is 
their existing condition; the nature and extent of their 
jurisdiction, and how it is exercised: premising, that changes 
unprecedentedly 'great have been lately effected in the 
administration of the common law, in order to adapt it to 
the requirements of t|ie age, by promoting the expeditious, 
economical, and eQjeient administration of justice, in the 
superior courts, to all the Queen’s subjects aisposed, or 
bound, to resort to them. Each o£ these courts still 
exercises certain important exclusive jurisdiction; but over 
Actions at law, with certain, •exceptions, they have a con¬ 
current jurisdiction, and co-ordinate authority. Each is 
bound to respect the other’s ^decision, while ^t stands 
unreversed on error, by the Court of Exchequer Chamber, 
or House of Lords, on appeal. Thus, Mr. Baron Parke, on 
a recent occasion, while expressing the deliberate dissatis¬ 
faction *of the Coprt of Exchequer with a decision »f the 
Court of Queen’s Bench* declared that they were nevertheless • 
bound by it, “as they were only a court of co-ordinate 
jurisdiction.”f A ntPsubsequently Lord Truro, when Chief 
J ustice* of the Common Pleas, held tiie same language in 
speaking at the Court of Exchequer, J that “ that court 

to pretend liiinself to be a debtor fo the crown ! and that by reason of the 
defendant’s having done him the injury or danjpgc complained of, the 
plaintiff was the less able to pay his own debt or rent to th^crown !—By no 
better tenure did these courts hold a very large stare of their jurisdiction, 
down to the year 1832; when the first of a long series of statutes for reforming 
the administration of the common law (stat. 2 Will. IV., c. 39), abolished 
the existing complicated process, founded on these gross fictions, and in¬ 
vested each of the three courts with a direct and proper jurisdiction. 

* Vol. III. pp.*37—60. 

+ Wagstaffe v. Sharpe, 3 M. and W. 525. 

$ Barker v. Stead, 3 C. B. 951. 
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having solemnly decided a point, it did not become a court 
of co-ordinate jurisdiction to entertain a discussion as to 
the propriety of such a decision: that should be left to a 
court of error; a contrary course leading to much un¬ 
certainty and inconvenience to the public.” 

[Subject to recent great inroads, as will shortly be seen, 
the three Superior Courts of Common iaw have jurisdiction 
m all personal actions whatever, to any'amount: and so 
strongly inherent is such jurisdiction, that in the language 
of Lord Mansfield,* 1 nothing but express negative words in 
a statute shall take it a\tay.’ In theyear 1856, by statute 
19 & 20 Viet. c. 108, that of the County Courts was, on the 
one hand, .extended,considerably beyond the point to which 
it had previously reached, and on the other, slightly restricted. 
Two actions—those for Criminal Conversation, and on 
Judgments in the Superior Courts—are peremptorily with¬ 
held from ^ he County Courts (§§ 23, 27) ; but with respect 
to “ all other actions which may be brought in any of the 
Superior Courts,” if both parties agree in writing that it 
shall be so, the County Court will have jurisdiction (§ 23) : 
and if* in like manner, they agree,* the judge’s decision will 
‘be final (§ 69).—If in an action brought before him, the 
title to any incorporeal hereditament, toll, fair, market, or 
franchise come incidentally in question,' lie may, if the 
parties, at the hearing, consent in writing, decide the claim 
which it is the immediate object of the action to enforce; 
but his judgment will be no evidence of such title , in any 
court (§ 25).—Where a debt or* demand consists, after an 
admitted set-off, of ja balance not exceeding 50Z. it may be 
recovered in u County Court (§ 24) ; and if such an amount, 
whether reduced to it by admitted set-off, payment, payment 
into court, or otherwise, be sued for in a Superior Court, 
a judge may, after issue joined , at the instance of either 
party, order the action to be tried in any County Court 
(§ 26).—If an action of contract be brought in a Superior 


* J2. y. Abbott, 2 Doug. 555, note. 
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Court for a sum not exeeedingJ20?., and the defendant suffer 
judgment by default, no costs are recoverable, unless spe¬ 
cially allowed by a judge (J 30); and if *an action be 
brought in a Cpuniy Court,*for a debt, or liquidated*‘sum, 
exceeding 20?. the plaintiff may require 0 the defendant a 
notice of his intension to defend, on pain of judgment by 
default (§ 28).—A landlord may recover summary posses¬ 
sion of premises "of which neither the value of the premises 
nor the rent shall have exceeded 50?. by the y^ar, on the 
expiration of the term, or of notice by either party to quit, 
or if half a year’s *hht be in arreal*, and he have a right of 
re-entry £§§ 50—52). €n actions of tort, cr contract, 
though on a small scale, brought in the County Court, the • 
defendant may, on giving sufficient security, obtain leave to 
have the action removed info, and tried in, a Superior Court 
(§§ 38, 39)* finally, it is to be observed, that the pressure 
on plaintiffs to resort to ‘these Inferior tribunal^ does not 
consist in positive prohibition, but in withholding their costs, 
even though successful. The precise limits within which 
such pressure operates, must be sought in the statute above 
cited, hud those ( which "it incorporates. To particularise 
them, is beyond the scflpe of this work. The Act, of which* 
some leading provisions have been given, exhibits the anxiety 
of the Leg's! at uVc to' support the County Courts; to remove 
occasions of conflict betweeu them and other inferior courts ; 
and facilitate the access of suitors to tribunals of cheap 
aud speedy action, without depriving them, under due 
restriction, of the right of having such decisions revised by 
the Superior Courts. , * • 

[There are certain other inferior civil courts of record, 
created by charter or act of parliament, in various parts of 
the country, which have a jurisdiction to try all kinds of 
action, and to any amount, subject only to the limitation 
of locality, aqd the right of removal, as a matter of course, 
into the superior courts, by writ of certiorari; a right which 
also exists, in certain cases, in respect of actions commenced 
in the new county courts. 
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[Thus far for the jurisdiction, over actions, of the three 
Superior Courts of common law, either exercised exclu¬ 
sively, or shared with inferior courts. r The mode of 
statihg that jurisdiction has been adopted, ^or the purpose 
of at once discltsing the vast inroad upon it made by 
the legislature, in the years 1846,1850, and 1856, in its 
anxiety to provide for “ the more easy recovery of small 
debts and demands." It has been, however, during the 
same interval, at least as solicitous to provide for the 
more easy recovery of the great debts and demands, 
which form proper subjects for the 'jurisdiction of the 
superior courts. It is utterly in vain to attempt to afford 
the student or lay reader, an adequate idea, in these pages, 
of the immense changes which have been wrought in this 
quarter, within even the laBt-fi&ur years. It is almost as 
though an old house had been pulled down, and rebuilt in 
a different fashion, though' with many of the old materials, 
in accordance with modem taste and requirements. All 
that can be here attempted, is to afford a glimpse of Borne 
of the leading features of these alterations and improve¬ 
ments;— Plaintiffs and defendants can now come, dis¬ 
embarrassed of foolish fictions and'needless technicalities, 
to an understanding, as it were, at the very outset, concern¬ 
ing the real matter in dispute between th’em: each armed 
with ample powers of scrutinising the other's pretensions, 
and ascertaining his movements and objects, at every 
step, from the first to the latest stage in the litigation. 
The court, or a judge, is constantly at hand to deal 
equitably between, them, for the purpose of removing 
out of the way obstacles and grounds of delay; affording 
to each, by interrogation upon oath, those powers of 
discovery which have, hitherto, been obtained through a 
court of equity only; and inspection of any property, real or 
personal, by the jury, the party, or his witnesses, as far as may 
be material to the proper determination of the question in 
dispute.—Also documents in the custody or control of his 
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opponent, relating to the action, or pending proceeding, may 
be inspected by either litigant party; and evei\ copies of them 
taken, subject only to the proper limitation on such a right, 
long presented by courts of equity.—If a cause appear 
unsuitable—as consisting wholly, qr in fart of matters of 
mere account —foririal by jury, the court, or a judge, on the 
application of either party, may, before trial, either decide 
it summarily, or order it to be referred wholly, or partially, 
to an arbitrator agreed upon by the parties, or to an 
officer of the court, or, in county, cases, to a judge of a 
county court.—If the cause go on to trial, apd there then 
appear to the judge matters of account to De involved, 
not conveniently triable before him by a jifry, he may* 
order them to be referred to an arbit^tor; and this, in- 
' dependency of the consent?or non-consent of the parties, 
by the authority of the judge alone; who may proceed to 
dispose in the ordinary way, ‘of any remamihg matters 
in issue. 

[Again. Many equitable powers, in furtherance of legal 
remedies, hitherto exercisable by a court of equity only, are 
now vested in the common law court, or judge: hnd in 
particular, a defendant may avail himself, in a court of law| 
of an equitable defence to an action; while the plaintiff, in 
his turn, may answer his opponent's plea by a replication of 
equitable matter; but these topics, will be more fully and 
fitly explained in the ensuing chapter, for reasons which 
will be there assigned. It may lfowever be here suggested, 
that these more recent 'changes are of a fundamental 
character and*may be attended, as has 'Seen already 
intimated,* with consequences of tj^e utmost practical 
importance to our system of jurisprudence. 

[The parties to an action have also new and great 
facilities afforded them-, for testing the correctness of a 
ruling against them, by the court, during the progress of 


* Ante, p. 68. 
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the action, by direct appeal to the Court of Exchequer 
Chamber, and thence to the House of Lords; while corres¬ 
ponding facilities are afforded to both parties, for bringing 
before the courts, in a summary way, matter, important to 
their cases. A judge, with the consent of the parties, may 
try a cause, and pronounce a verdict, without the aid of a 
jury; a judgment creditor may now avail himself of debts 
which are owing to his judgment debtor; and a third 
person may be compelled by a judge, at* the instance of 
either party, to attend and be examined, if he had before 
refused to xqpke an affidavit. ' ? * 

[Again, all the three courts, and all their judges indivi¬ 
dually, sitting in banco, or at Nisi Prius, are armed with 
greatly augmented powers of amending all defects and 
errors in any proceeding, in civil' cases, on equitable terms: 
and in short, of making “ all such amendments as may be 
necessary for the purpose - of determining, in the existing 
suit, the real question in controversy between the parties 
what that real question is, being left, at the trial, as a 
matter of fact, to be determined by the judge, from the 
pleadipgs and evidence.* The system of Pleading, more¬ 
over, has been reduced from its prurient and mischievous 
luxuriance, and now exhibits a degree of simplicity and 
directness + which may commend itself to the common 
sense of any intelligent layman; but after all, is little more 
than a return to the ancient system in the time of Edward I.; 
when, as the commentator correctly states, “ pleadings were 
short, nervous, and perspicuous ;*not intricate, verbose, and 
formal| while corresponding alterations have been effected 
in the law of Evidence, as will be shown in a subsequent 

* Wilkin v. Seed, 23 L. J. N. S., C. F. 193. 

+ Those venerable legal puppets, John Doe and Richard Roe, with 
their quaint antics, have disappeared for ever. There is now neither 
declaration nor plea in the action of ejectment; only a statement of the 
names of the parties, and of the property sought to be recovered; the sole 
question being one of title. X 1 Comm. 127. 
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chapter; and the judges, undgr legislative authority, have 
established an entirely new code of Practice. 

[The above are, such few of the recent sweeping changes 
in the administration of thd Common Law, as may serve to 
show the spirit in which they have been conceived; their 
extent being incidentally and shsA*ply evidenced to the 
practitioner, by the havoc which they have made in his 
library!—The chief engines for effecting these reforms, 
are the two Common Law Procedure Acts for 185£ and 1854. 

It may be regretted that they were not consolidated in the 
first instance, as they ihay ere long'bfe, into one statute. 

[A suitor may, subject to the limited restriction to be 
presently specified, select which of the three, courts he , 
pleases : the method of procedure in each, being identical.^ 
•Each court consists of a chiff, and four ’puisne judges, or 
barons; and all the courts may appoint and hold sittings 
either in banco, or for the trial, \y judge or jurj^ of issues 
in fact, and at any time, in term, or vacation, except between 
the 10th of August and the 24th of October, which are the 
limitB of the long vacation. 

[The* litigants may conduct their own cases personally, 
or with the aid of'counsel, and attorneys; and all the three • 
courts are open to all classes of practitioners alike—queen's 
counsel, sergeants, barristers-at-law, and attorneys. 

[Errpr lies from the judgment of any one of the three 
courts, directly to the Exchequer Chamber before the 
members of the other two courts^and thence to the House 
of Lords: but the writ of error is abolished, and the procedure 
in error greatly simplified. 

[Thus far we have spoken of the jurisdiction^over action*, 
exercised concurrently by all the three Superior Courts: 
but each has, besides, matters w r ithin its own province, 
exclusively. 

[i. The court of Queen’s Bench* is the Supreme court 

* In the reign of a king, it is called (( The King's Bench." In the time 
of the Commonwealth, it was styled “ The Upper Bench." 
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of common law in the kingdom, and exercises a high and 
transcendent authority: keeping all inferior jurisdictions 
within tlicir due bounds, and removing their proceedings 
where it may be deemed necessary, to- be determined by 
itself, or prohibiting their progress below. It is also the 
superior Criminal Court of the land, tq which Grand Juries 
have been regularly summoned from time immemorial, and 
which the Court has no power to discontidue. Indictments 
for high treason have been preferred to them, and may 
again, should there ever unhappily be occasion. * This high 
court also superintends all civil corporations; commands 
magistrates and others to do what their duty requires, in 
every case where there is no other specific remedy; protects 
the liberty of the subject by speedy and summary inter¬ 
position; taking''cognisance nf'both criminal cases, on its 
crown, and civil, on its plea side. It is also the Court 
of Error from the courts r of Common Pleas at Lancaster, 
and of Pleas at Durham, and from inferior courts of 
record. 

[ii. The Court of Common Pleas, next in rank to that 
of the Queen’s Bench, has exclusive jurisdiction 1 in the 
few Beal actions which remain it existence, relating to 
Dower, and also, in certain matters recently confided 
to its exclusive jurisdiction. Pirst, by statute 6 Yict. 
c. 18, § 42, this court is constituted the exclusive and final 
court of appeal from any decision, by a revising barrister, 
concerning the right tc vote in the election of a mem¬ 
ber of parliament, “on any ‘point of law material to 
the result of the caseand the decisions of the court are 
conclusive, and binding on every committee appointed by 
the House of Commons, for the trial of any election petition. 
Secondly, by statute 17 & 18 Yict. c. 81, (the Bail way and 
Canal Traffic Act, 1854,) this court has been selected for 

* Per Lord Campbell, L. C. J., addressing the grand jury in Easter 
Term, 7th of May, 1855, on their complaining of being summoned every 
Term apparently for no purpose. 
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the responsible # duty of administering equal laws for 
regulating the relation between the public, and the 
great railway corporations. JPhe avowed object of this 
statute is, to jyotqet the public from any evil consequences 
which may result from the grant the legislature has made 
to the railway companies, of a virtual monopoly of the 
traffic over these great public highways.* The t necessity 
of such a rigordus control and supervision as this act 
establishes, over *the traffic on our railways, has •long been, 
apparent, and the construction and enforcement of the com¬ 
prehensive enactment for this purpose, contained in the 
second section of the act, the legislature has intrusted to the 
court of Common Pleas, and armed it with great powers (§ 3,) 
for accomplishing that object with advantage to the public. ^ 
• [iii. The Court of Exchequer it now a court of Revenue, 
as well as of common law: but was also, down to the year 
1841, a court of equity. *In that year, however, by statute 
5 Yict. c. 5, its equity jurisdiction (except as a court of 
revenue t) was abolished, and transferred to the court of 
Chancery. As a court of revenue, it ascertains and enforces, 
by appropriate proceedings, the proprietary rights of the 
crown against its subjects, J which are matters so purely 
cognisable in this court, § that if an action in which they 
come in question* be brought in another court, the court 
of Exchequer, on the mere suggestion of the attorney- 
general, and without any affidavit, will remove the cause 
into its own court, from the other? but placing the parties 
in the same stage of the proceedings which had been 
reached in the other court. || , " * 

[For the trial of actions commenced in the superior 
courts, the judges sit at Nisi Pitius, as it is still called, 
during both term time and vacation, in Middlesex and 

* See Hodges on the Law of Railways, p. 564 (2nd Ed.). 

t Ex parte Hailing, 15 M. & W. 687. 

$ 3 Steph. Com. 391. 

§ Per Parke, B.„ Adams v. Fremantle, 2 Exch. 455. 

|] Id. p. 453. Attorney-General v. Hallett, 15 M. & W. 97. 
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London, and twice annually in all. the other counties in 
England and Wales ; into which they go, for that purpose, 
and also to deliver the gaols, by trying prisoners, on 
the spring and summer circuits, in the gespfctive vacations 
of Hilary and Trinity terms.* These circuits are eight in 
number: the Home, Midland, Norfoiy, Oxford, Northern, 
Western, North Wales, and the South Wales. While thus 
engaged, the judges are commonly called judges of “ Assize 
and 1 V r m Prius terms now, however, used, in conformity 
with a state of the law which has ceased, through the 
effect of the statutes .abolishing real actions, and also the 
Common Law Procedure Act, 1S52 (§104). The judges 
sit by virtue of several authorities: that of Nisi Prius for 
the civil business; the commission of the peace ; Oyer and 
Terminer,—for enquiringly moans of the grand jury, and 
trying by the petty jury, all offences for which bills are 
presented at the assizes tor the time being; and General 
Gaol Delivery,—for trying and delivering every prisoner who 
may be in gaol when the judges arrive at the assize town, 
whether the indictment may or may not have been preferred 
at auy previous assize. Tinder this authority they must 
clear and deliver the gaol of all in it, whenever and for 
■whatever crime indicted. There are included in the Com¬ 
mission for the dispatch of civil and criminal business, 
the queen’s counsel, sergeants, and barristers having (l patents 
of precedence, practising on the circuit; each of whom can, 
if required, act as judge of assize + while the commission is 
in force. While fourteen of the judges are thus absent on 
their circuits, the fc fifteenth remains in town, attending at 
chambers, for the dispatch of all matters requiring the 
exercise of his authority. 

[If the ruling of a judge on circuit, in a civil case, be 
objected to by either of the parties, or if the verdict be from 

* For the latter purpose a Winter Assize has latterly been held in the 
counties of York and Lancaster. 

t 13 & 14 Yict. c. 25. 
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any cause deemed^ unsatisfactoiy, the matter is discussed 
before the court at Westminster in which the action is 
pending, on a motion made, for that purpose?, within the 
first four days oj the ensuing*term. This is done according 
to the nature of the case, either with, or without the leave 
of the judge, at the ^rial. And here* may be cited the just 
eulogy pronounced by Blackstone upon this admirable 
institution. “ Thd trial, if held in the country, 1 * he says, 
“is to be before*the judges of assize, delegatec^from the 
courts at Westminster: persons whose learning and dignity 
secure their jurisdiction from contetftpt. The very point of 
their being # strangers in the county, is of infinitfe service in 
preventing those factious and parties, ^hicli wou^d intrude 
in every cause of moment, wore it tried only before persons 
resident on the spot. And* as this constitution prevents 
party and faotion from intermingling in the trial of right, 
so it keeps both the rule, Aid the UdmmUtration ofjbhe laws, 
uniform. These justices, though thus varied and shifted at 
every assizes, are all sworn to the same laws, have had the 
same education, have pursued the same studies, converse 
aud eoifsult together, communicate their decisions,and 
resolutions, and pruside tn those courts which are mutually 
connected and their judgments are blended together, as 
they are interchangeably courts of appeal, or advice to each 
other. JLience their administration of justice, and conduct 
of trials, are consonant and uniform; whereby that confusion 
and contrariety are avoided, which would naturally arise 
from a variety of uncommunicating judges, or from any 
provincial establishment.*—Thus, if facts afe« disputed, 
they are sent down to be tried in the country, by the 
neighbours; but the law arising from these facts, is 
determined by the judges above: aud if they are mistaken 
in law, there remain successive courts of appeal to rectify their 
mistakes—the exchequer chamber, and the house of lords.** t 


* 3 Bla. Com. 356. 


t 3 Bla. Com. 59. 
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[How long this ambulatory administration of justice may, 
however, continue one of our institutions, it is not easy to 
say, in this time of change; but the following observation of 
a distinguished historian of our Constitution,* is worthy of 
being well weighed by the legislature. “ To this excellent 
institution we have owed the uniformity of our common law, 
which would otherwise have been split, like that of Trance, 
into a multitude of local customs; and we still owe to it the 
assurance;, which is felt by the poorest fcnd most remote 
inhabitant of England, that his right is weighed by the 
same incorrupt and acute understanding, upon which the 
decision of the highest questions is reposed.” 

[In London and Middlesex, every judge of the superior 

_ courts is authorised to sit there, for the trial of issues arising 
in any of these courts; and, by the Common Law Procedure 
Act 1854, at the request of either chief justice, or of the 
chief baron, any of the judges may 1 sit for the trial of causes 
there, on the same day on which the former, or any other 
judge of the same court, may be sitting; so that the trial 
of two causes, in the same court, may bo proceeded with 
simultaneously. 

[In concluding this brief account 1 of the administration of 
justice by the great common law courts of the country, it 
may be instructive to fix the attention of tho student, upon 
the grand distinction between Law and Tact; with 
reference to the provinces of judge and jury.—It is an 
ancient and cardinal maxim, de Facto respondent Juratores t de 
Jure Judices ; and to this is to be attributed the distinctive 
character eff bur jurisprudence. It is of essential importance 
to bear in mind this distinction; which cannot be better 
expressed than in the language of that eminent common 
lawyer, Lord Tenterden. 

| [“I consider the system of special pleading, which 

prevails in the law of England, to be founded upon, 


* Mr. Hallam. 2 Middle Ages, p. 4G3 (5th Ed.) 
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and adapted to, the peculiar mode of trial established 
in this country, — the trial by jury : and that its object is, 
to bring the ease, before trial, to a simple, and, as far as 
practicable, single question tff 'fact: whereby, not only the 
duties of the jury may be more easily and conveniently 
discharged, but the expense to be incurred by the suitors, 
may be rendered as small as possible. An j experience has 
abundantly proved that both these objects abe better 
attained, where the issues and matters of fact tp be tried, 
are narrowed and brought to a point, by the previous proceed¬ 
ings and pleadings a oti the record, than where the matter is 
left at large, to be established by proof, by either»the plaintiff 
in maintenance of his action, or by the defendant in 
resisting the claim made upon him.”* ?This was said in the 
year 1832; and may be read instructively by the light of 4 
the legislation of 1852,1854,1855, and 1850. 


INFERIOR COURTS OF LAW. 

[Wc tiave seen to what'an extent the new County Ceurts 
hold a division imperium with the Superior Common Law • 
Courts. The number of the former is sixty, the judges of 
which are appointed by the Lord Chancellor; must be 
barristers of seven years’ standing, or have practised for seven 
years as barrister and special pleader; + are removable for 
“ inability or misbehaviour ” (stat. 9 & 10 Viet. c. 95, § 18), 
and if afflicted with some* permanent infirmity disabling 
from the due execution of their office and' desirous of 
resigning it, the Lord Chancellor, on jbheir petition, may 
order them an annuity for li{jp, not exceeding two 
thirds of their yearly salary. (Stat. 15 & 16 Yict. 
c. 15.) They are also prohibited from practising their t 
• 

* Selby r. Banlms, 3 B. and AdoL 1G. 
i And so with the deputy judge, Stat. 19 & 20 Viet. c. 10S, § 6. 
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profession, while such judges, either at or under the bar, 
directly or indirectly (§ ll>}. 

[These courts, which are but extensions of the Courts of 
Bequests and original County Courts, are expressly created 
courts of record (stat. 9 & 10 Viet. c. 95, § 3), yet are 
without records;* and the mode of proving what has 
occurred in thegi, is by calling some person who was present, 
and can speak to the particular matter of fact enquired 
into; but the only evidence of the official acts of the 
court,—its orders aud judgments,—is the entry directed to 
be made by the clerk,-in a book, under stat. 9 & 10 Vicfc. 
c. 95, § 111. Though declared courts of record, their pro¬ 
ceedings are not according to the course of the Common 
Law; f as they proceed, under statutory powers, in a new 
summary way. The substanoj of the law, which they 
administer, however, is that of the Common L^w, the prin¬ 
ciples and doctrines of j.hich, where it is not expressly 
provided to the contrary, must be strictly adhered to. 

[There are also many other courts, in different parts of 
the kingdom, with jurisdiction confined to particular spots: 
but £>ften invested, within their respective localities, with 
as large a jurisdiction over action?, so far as regards their 
kind, and the amount involved in them, as the superior 
courts. Thus, the Court of Becord of Kingston-upon 
Hull, is empowered by charter to “ hold, for ever, in the 
guild-hall of the town or borough, all manner of pleas, suits, 
plaints, and demands,—also actions personal, real, und 
mixed whatsoever, within the.town or borough and the 
liberties aqd precincts of the same, moved or to be moved ; 
and cognizance of all pleas of trespasses, covenant, and con¬ 
tract whatsoever, within the town or borough, and the 
liberties and precincts, howsoever done, happening, or 

t 

* Per Parke, B., Harmer v. Be an, 3 Carr, aud Kor. 307. 
t See Owem v. Breese, 6 Exch. 920 (iu Error). Therefore a writ of 
trial cannot be directed to them ; for it would require a jury of twelve, 
whereas that of the County Court is five only. Id. ib. 



INFERIOR COURTS OF RECORD. 


529 


growing.” These courts are held by prescription, charter, 
or act of parliament; and originally arose from the favour 
of the crown to particular districts, for the* convenience 
of the inhabitants^ that thdy "might prosecute their suits, 
and receive justice, at home. The jurisdiction of these 
courts was carefully preserved by *the Municipal Corpo¬ 
ration Act (statute 5 & 6 Will. IV. c. 76, §§ 118, et seq.), 
and subsequent statutes (6 & 7 Will. IV. c. # 105, § 9, 
and 2 & 3 Vick c. 27) moke further provision for the 
conduct ofsuch courts; particularly by enabling the recorder, 
or other judge, to, Tnake, alter, aftd* revoke rules for re¬ 
gulating the practice and*pleadings of the coilrt, provided 
they be allowed and confirmed by thjee of thq judges of 
the superior courts: which for the most part have a^ 
concurrent jurisdiction with fchem, or cls^ a general super¬ 
intending ppwer, in the way already indicated. 

[Besides these, there are certain other courts q£ a special 
jurisdiction—as the courts of the duchy chamber of Lan¬ 
caster, and of the counties palatine of Lancaster and Durham, 
the stannary courts in Devonshire and Cornwall; and the 
courts t>f the universities of Oxford and Cambridge. .Con- 
cerning all these it may suffice to remark, iu the language < 
of Lord Coke,* that these particular jurisdictions, deroga¬ 
ting from the gofleral jurisdiction of the courts of common 
law, arq ever strictly restrained; and cannot be extended 
further than the express letter of their privileges will most 
explicitly warrant. • 

[Before quitting the subject of the courts of law, it may 
be well to place before the student, in the language of the 
County Court Commissioners, whose report appeared in the 
year 1855, a lucid summary of the respective advantages and 
disadvantages attending the administration of justice in the 
Superior and County Courts. 

[In the former, the means adopted for separating ques- 


* 2 Institute, 548. 
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tions of law from those of fact; the exertions of skilled 
advocates accustomed to practise in the central tribunals of 
the country f the attendance of a learned and enlightened 
Bar, .in whose presence each L Jddge is required to fulfil the 
functions of his office; the facility for reviewing his opinion 
and direction, and for 'appealing from t the decision of the 
full court, are calculated to insure the satisfactory ad¬ 
ministration of justice. On the other hand, considerable 
delay and* expense necessarily result from bringing the 
machinery of those courts into full activity. 

[In the County Coif rite, the absence hf any pre-appointed 
means of separating questions of law from those of fact, 
the non-employment generally of legal advocates, the non- 
attendance of a Bar, the rapidity of the proceedings, and 
the power of the'Judge finally to decide on all questions of 
law and fact, except where the claim exceeds 201 in amount, 
render the judgment of the court* less secure against mis¬ 
carriage. On the other hand, the County Court is near to 
the residence of the suitors, and the proceedings are simple, 
cheap, speedy, and final. 

[Iq claims of considerable amount, the inconveniences 
.incident to the administration of justice in the Superior 
Courts, are counterbalanced by the greater certainty in the 
application of the rules of law, than can" be expected in a 
tribunal so constituted as the County Court. Qn the 
other hand, in claims of small amount, the evils caused 
by an occasional miscarriage appear more than counter¬ 
balanced, by the advantages presented by a local tribunal, 
the proceedings of which are simple, cheap, speedy, and 
final.] 
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CHAPTER LV. 

THE COURTS OF EQUITY, ADMIRALTY, AND’OTHERS. 

[As in the preceding chapter we dismissed rather sum¬ 
marily the history of the establishment of our Commoif 
Law Courts, so in the present* must we deal with that of 
our Courts *of Equity; jreferriag the reader, desirous of 
prosecuting his researches into 'that obscure, Ifbt by no 
means uninteresting section of our judicial institutions, to 
the work of a late learned writer, who has made it the 
subject .of comprehensive and elaborate investigation; * 
with a view to explaining how it has arisen, that so much of 
the laws of England as relate to Property, are administered 
by distinct tribunals, the Courts of Common Law and the 
Court of Chancery; and to point out the boundary lines 
betweeif their respective jurisdictions. He could scarcely, 
however, have anticipated how* much would be done 
by the legislature, within a very few years, to obliterate 
the distinctions which he had been so laboriously illus¬ 
trating. 

[We have, in an early chapter, give* a slight outline of 
the province of equity, and its relation to law; + for which 
we were indebted to the hand of a master, the late 

* Equitable Jurisdiction of the High Court of Chancery, comprising its 
Rise, Progress, and Final Establishment^ by George Spence, Esq., Q. C. 
In two volumes, a.d. 1846, 1849. t Ante, Chap. IX., pp. 67—69. 

o2 
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Lord Jledesdale. A second, and for greater authority, the 
late Lord Eldon, said, in tUe course of tf case before him,* 
“Lord Chiof Justice De Grey said, that he never liked 
equity so well, as when it *was like law. On the day 
before, I had heard Lord Mansfield *say*' tliaf he never 
liked law so well, as when it was like equity: remarkable 
sayings of these two great men, which made a strong 
impression upon my memory.” On another occasion, that 
mighty lawyer also thus expressed himself, in advising a 
gentleman commencing his studies. “I know from long 
personal observation and experience, that the great defect 
of the chancery bar, is its ignorance of common law: and, 
strange as it should seem, yet almost without eiccption it 
is, that gentlemen 'go to a bar where they are to modify, 
"qualify, and ®>fi.en the rigour of the common law, with 
very little notion of its doctrines or practice.” Another 
great master of both lawi and equity, Lord St. Leonards, 
said, many years ago,+ “ As the law of property is now 
administered in the different forms of law and equity, in 
this country, allowing for the imperfection of all human 
laws^ it exhibits a splendid and comprehensive code of 
jurisprudence; and that man will Reserve ill of his country, 
who shall ever attempt to confound the rules by which the 
courts of law and equity are severally guided.” 

[Whatever weight may be due to this expression of 
opinion, by so eminent ai» authority, the legislature has 
lately, as we indicated ih the last chapter, % taken a great 
stride in this direction, by arming the courts of law, with 
some of thq greatest powers hitherto exercised exclusively by 
courts of equity. The former may now, in All actions, except 
Ejectment and Bepbvin, award a Writ of Mandamus (which 
is quite distinct from th&prerogative Writ of Mandamus),§ 

i * * 

i 

* Dwraley v. Fitzhardmg Berkeley, 6 Ves. 260. 

+ Letters to a Man of Property on the Sale of Estates. Ante, p. 7, (n.) 

t Ante, p. 619. 

§ Common Law Procedure Act, 1864, § 75. 
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—“ commanding the defendant, to fulfil my duty in the 
fulfilment of which the plaintiff is personally interested ”• 
(§ 68) ; words so comprehensive, that they may lead to the 
most important changes in the administration of civil justice, 
and effect an immense inroad on that portion of the 
domain of equity, v^iich consists in enforcing Specific 
Performance. But the same is the case with that of 
Injunction: for (*f 79) in all cases of breach of contract, 
or other injury , thfe party injured, and who has b&ught the 
action, may claim a writ of Injunction, against the repeti¬ 
tion or continuance* of such brcacfi of contract, or other 
injury, or tjie committal of?any breach of contract or injury 
of a like kind, arising out of the same contract, qjr relating 
to the same property or right; and he may also, in the 
silme action in which he claims this wrft of injunction, 
include a claim for damages, or other redress. And so 
with Discovery— for coufts of law are now, by Btq£. 15 & 16 
Yict. c. 90, § 6, authorised to grant an inspection of docu¬ 
ments, (in all cases where a court of equity may order it,) on 
which the action and defence is immediately founded, and 
of documents necessary for the purposes of evidence) in 
which the applicant lufe a direct interest, and which are 
held by his opponent in a fiduciary character. And, by the 
Common Law Procedure Act, 1854, § 50, either party to an 
action, making affidavit of liis belief that such an instrument 
is in the possession or power of his opponent, may apply for 
an order that he shall answer onr affidavit, stating what 
documents he has in his possession or power, relating to the 
matter in dispute j or what he knows as to the custody they 
are in; and whether he object, and on what grounds, to the 
production of such as are in his possession or power. And 
again, the province of equity is further invaded in the matter 
of interrogatories : for either party to an action may obtain 
leave from a judge, to deliver to the other, with his pleadings, 
written interrogatories on any matter in which discovery 
may be sought, and require answers by affidavit, on pain of 
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being proceeded against fo? contempt:—and, if the written 
answers be insufficient, an oral examination may be ordered 
by the court or a judge, before a judge or master. 

[As if this had not been sufficient,. thV legislature has 
gone still further, and boldly given the courts of common 
law, as we have seen in the preceding, chapter,* power to 
entertain equitable claims, and defences. First, in the 
case of a*lost bill of exchange, or other "negotiable instru¬ 
ment, the common law court, or a judge (§ 57), may order 
that such loss shall not be Bet up, provided an indemnity 
be given against the" claims of any other person on such 
instrument:—the only mode of proceeding in such a case, 
till then^ having been by a bill in equity, under statute 
9 & 10 Will. III. c. 17, § 3. And again, a similar course 
may now be pursued, insteid of resorting to a court of 
equity, under the statute (53 Geo. III. c. 159) for limiting 
the responsibility of shipowners. Secondly, wherever a 
defendant, or plaintiff in replevin, would heretofore have been 
entitled to obtain relief, in a court of equity, against a common 
law judgment, he may now, in the court of law, plead the 
facte which would have entitled him to guch relief, 4 by way 
of defence, heading his plea, “ For defence on equitable 
grounds, or words to that effector, if the subject- 
matter of it arose after the time for pleading had elapsed, 
it will be available by auditd querela (§ 84). And, in his 
turn, a plaintiff may answer any plea of the defendant, by 
a replication, showing facts avoiding the plea, on equitable 
grounds. 

[Thus, as'in the former chapter we commenced by ex¬ 
hibiting the-inroads made on the jurisdiction of the superior 
courts of common liw^ by the newly-established county 
courts, so in the present we hhve sketched the vast en¬ 
croachments made by those superior common law courts 
upon the province of their powerful Bister Equity: which 


* Ante, p. 6181 
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may seem to afford a sort of compensation to the former, 
for the loss of junsdiction sustained by the encroachments 
upon them of the county courts. What may«be the prac¬ 
tical results ofvthis transfer df so much of equitable juris¬ 
diction to the common law courts ; how great or how 
small may be the change really effected; it is not easy to 
foresee, and would be folly to predict. * 

[Quite as great improvements have been effected in the 
courts for administering equity, as in those ^f common 
law; the interposition of the legislature for that purpose, 
during the last thirty years, having been almost incessant.— 
There are now four ordinary courts of equity. Over one 
presides the Master of the Bolls; and, over each of the 
other three, a Vice-Chancellor. In the year 1851 the Court 
•of Appeal in chancery was reconstructed, by statute 14 
Viet. c. 83« It now consists of the Lord Chancellor and 
two Lords Justices of Appeal ? jand all its power may be 
exercised by the lord chancellor, sitting with only one of 
the lords justices; or by both the lords justices, sitting 
together, as such court, apart from the lord chancellor, 
either *in his absence from the Court of Chancery, or while 
sitting there. Tlie lo»d chancellor, however, while sitting 
alone or apart, has the same powers which they have, 
as well as all His own former authority: and the Court 
of Appeal exercises all former authorities and duties, 
judicial and ministerial, previously exercised by the lord 
chancellor. The decrees and judgments of the court are 
subject to appeal to the House of Lords (§ 10). 

[The office of Master in Chancery was abe^shed in the 
year 1852 (statute 15 & 16 Viet. c. 8b) because the pro¬ 
ceedings before them were attended %ith great delay and 
expense; and provision was mad<? by the same act, for the 
more speedy and efficient despatch of business in the Court of 
Chancery. The Master of the Bolls, as well as each of the 
three Vice-Chancellors, now sits in chambers for the despatch 
of such business as may be properly transacted there, with 
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the same powers which they respectively exercise in open 
court (§ § 11,13). The proceedings are by summons, and may 
be despatched by the judge or the clerks, appointed for that 
purpose by the act, according 'as the judges may determine 
what is fit to be heard by himself, or them. A great 
number of other regulations for the prompt and efficient 
despatch of business, analogous to those which exist 
in the cohrts of common law, have been effected by this 
act, and tw % o others in the same year (cc. 86, 87). By the 
former of these two (c. 86) the practical procedure in the 
Courts of Equity has beten entirely remodelled by as bold 
and salutary reforms of pleading, practice, and eyidence, as 
those contained in either of the recent Common Law Pro- 

i 

cedure Acts. For Bills engrossed on parchment, are now 
slibstituted printed Bills of Cojnplaint or Claim, the price of 
copies being fixed; the old mode of taking .evidence is 
abolished, and a new one.,Substituted, including the oral 
examination of witnesses. Courts of Equity may now 
determine the legal right and title in all questions of law 
where equitable relief is sought; and have no longer power 
to direct a Case to be stated for a Common Law Court; 

4 while the lord chancellor and other judges may, like the 
common law judges, make general rules and orders, which 
must be laid before parliament, for regulating the proceedings 
of the courts. The latter act (c. 87) is for the relief of 
suitors from the oppressive fees and emoluments formerly 
exacted. , 

[The general scope and tendency of these great changes, 
is to place t]ie administration of justice in our Courts of 
Equity pretty, nearly on a footing with that in our Common 
Law Courts, with a vifew to making both prompt, economical, 
and efficient. 
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, • • 

[In tlie year aL840 the Court of Admiralty was entirely 
reconstructed ; * its practice improved, and civil jurisdiction 
extended, and assimilated, in many important particulars, 
to that of the Common Law Courts ; especially in taking 
evidence viva voce, in open court, compelling the attendance 
of witnesses and production of documents, and granting 
new trials, making .rules of cour^.and committing for 
contempt. Appeals" from the decision of this court lie, as we 
have secn,«Ao the Judicial"Committee of the Privy Council, 
of which the judge of the Admiralty Oeurt is a member. 

[Such changes are contemplated in the.constitution axyL 
’ practice of the Ecclesiastical Courts, as to render it unsafe 
to give here "any account of tha^ jurisdiction; of which, in 
its existing form, an outline may be found elsewfrcre.f 

[Jurisdiction in Bankruptcy, primary and appellate, is 
exercised by the Court of Bankruptcy, which is declared a 
court of law and equity for that purpose. The nature of 
its constitution may be seen in the early sections of the 
Bankrupt Law Consolidation Act, 1849. 

[ Jurisdiction ii\Insolvency is exercised by “ The Court for 
the Belief of Insolvent Debtors in England,” established 
by stat? 1 & 2 Viet. c. 110. The Commissioners of this 
court no longer make circuits through tho kingdom, sitting 
in London only; the petitions foif relief of country insol¬ 
vents being heard in the County Courts; which in this, as 
in other instances, have recently had duties cast*upon them 
far beyond the scope add object of th^ original institution 
of those courts.] 


* 8 k 4 Viet. cc. 65, 66. 

+ See Warren’s Law Studies, Chapter XIII. pp. 627—662 (2nd Ed.). 
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CHAPTER LYI. * 

C0URT3 OF RECORD; CONTEMPTS; EXCESS OF 
JURISDICTION; APPEALS. 

[Hayhto thUjS exhibited an outline of the different 
courtsof primary, as contra-distinguished to appellate, juris¬ 
diction, several matters common to them all, remain to be 
noticed. <- 1 

[i. And first there is an important distinctionbetween those 
which are “ of record,” and those which are “ not of record.” 
By the former is meant one whose acts and judicial pro¬ 
ceedings are enrolled, or “ recorded,” as a perpetual, in- 
* trinsic, and exclusively admissible testimony # of all the 
proceedings comprised in it; no collateral proof being 
admissible, to impeach its authenticity or accuracy so long 
as it stands unreversed. 

[ii. The distinction in question involves one important 
circumstance: that, to Courts of Record is incident the 
power of punishing, by fine and imprisonment, for contempt. 
“ That a court of r 3 cord has a power to fine a party who is 
not then present before them,” saja Mr. Justice Bayley,t 
“but who has been guilty of a contempt, I entertain no doubt; 
for otherwise, his contempt in not appearing before them, 
would prevent his being punished for the previous contempt 

* Stephen on Pleading, 25, (3rd Ed.) 
f The King v. Clement, 4 B. & Aid. 231. 
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of which he had been guilty.” Ijji a recent case * relating to a 
committal by the Court of Chancery (a court of record) in the 
Isle of Man, for contempt, in publishing libelldus matter of 
the court, Mr.'Justice Erie observed, “The commitment 
here, wfts for a contempt in publishing, while the court was 
not sitting, and p^haps at some*distance of time and 
place, a libel on the proceedings of the court. In the 
elaborate judgment of Willes, C. J., it is shown that such a 
publication may have a strong and immediate jendency to 
paralyse the proceedings of the court.” The committal 
was upheld, thougli it was “ until 'farther order "—such 
appearing, to be the practice of the court; buf Mr. Justice 
Patteson added, that no English coi^rt would pommit by 
way of punishment, except for a time certain. All such 
•courts are called the Queefi’% Courts, in nght of her crown 
and royal dignity; and therefore have this power of vindi¬ 
cating their authority ; tip power so important a§ to require 
the greatest nicety in its exercise, t Those courts, which 
are not of record, are not of sufficient dignity and authority 
to be called the Queen’s Courts, or armed with power to fine 
or imprison the subjects* of the realm, except such power 
be expressly i-oiiferrdtt by the legislature. This it has* 
thought proper to do, in the case of the recently created 
County Courts* which, as we have seen,J it expressly 


cnacls^hall bo courts of record, and also as expressly invests 
with power to punish for contempt, by fine and imprison¬ 
ment, to a specified and limited extent, in the case of any 
one who “ wilfully insults 4i the judge, or a juror, or officer 
of the court, during his sitting, or attendance *in court, or 
in going to, or returning from it; or who wilfully interrupts 


* Crawfords ease, 13sQ. B. 613. 

+ Per Lord Abinger, The King v. Faulkner , see 2 C. M. & R. 532. “ No 
judge, whilst separately discharging liis judicial fanctums, in chambers, 
as ancillary to the general business of the court, lias ever yet ventured 
to act as a coart of record, by punishing a man for a contempt.” 
id. p. 533. 

$ Stat. 9 & 10 Viet. c. 95, § 113. 
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the proceedings, or otherwise misbehaves• in court. , It is 
obvious, in the language of the Court of Common Picas, on a 
recent occasibn, that many acts may come within this pro* 
vision, which it would be impossible adequately to define in 
words; and the judge has jurisdiction to decide, conclu¬ 
sively, whether any particular act did anymnt to an “ insult,” 
“interruption,” or “misbehaviour.”* It is unnecessary 
for him to say more, in the warrant of* commitment for 
the contempt, than that he had been wilffflly “ insulted.” t 
The power which the legislature has thus expressly conferred 
on these courts, js incident by common law, to all other 
courts of rdcord, whether superior or inferior,; J and a 
contempt is the or\jy case in which the common law 
authorises a summary conviction.§ 

contempt tlfus promptly.ptmishable, consists, as far as* 
regards our'present purpose, of rude and contumelious 
behaviour, Jby either words, &r acts,* in the face of the court. 
“ Every insult offered to a judge,” said Lord Cottenham,|| 
“ in the exercise of the duties of his office, is a contempt:” 
anything, in short, to use the language of Blackstone, 
whiclt demonstrates a gross want df that rpgard and respect 
•which, when once courts of justice* are deprived of, their 
authority, so necessary for the good order of the kingdom, 
is entirely lost among the people; for laws, without a com¬ 
petent authority to secure their adjudication from disobedi¬ 
ence and contempt, would be vain and nugatory.^ “ In 
the case of an insult to himself,” said Mr. Justice Holroyd,** 
“ it is not on his own account that the judge commits, for 
that is a consideration which should never enter his mind. 
But though he may despise the insult, it is a duty which he 
owes to the station to which he belongs, not to suffer those 

* Levy v. Moyl&n and Others, 1 Prac. Gas. 317. + id. ib. 

X Per Holroyd, J., in Bex v. Clements, 4 B. & Aid. 233. 

§ 4 Bla. Com. 278. 

|| Charlton's Case, 2 Mylne & Craig, 239. 

% 4 Comm. 286. ** Bex v. Davison, Aid. 329. 
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things to pass, which will make him despicable in the eyes 
of others. It is*his duty to'support the dignity of hjs 
station, and uphold the law, bo that, in his presence, at least, 
it shall not be infringed.” *Eord Tenterden, on the,same 
occasion, said, * It is utterly impossible that the law can be 
administered, if those who are charged with the duty of 
administering it, lia?b not the power to prevent instances 
of indecorum from occurring in their own presence. That 
power has been nested in the judges, not for their personal 
protection, but for that of the public;—and a judge will 
depart from his bojoliden duty, if hb •forbear to use it when 
occasions arise which call/or its exercise.” In the case then 
before the'court, a judge had fined a defendant, conducting 
his own defence to an indictment for a blasphemous libel, 
three successive fines, one ofi twenty, andt\flo of forty pounffi, 
for an insult to the judge, reviling the Christian religion, 
and calumniating third persons # (the Bishops) not before 
the court. The Court of King’s Bench unanimously upheld 
this exercise of judicial authority; declaring also, that the 
judge alone is competent to determine, whether what is 
done, be or be not a contempt; and that neither that court, 
nor any co-ordinate court, had a right to examine the ques- 1 
tion, whether liis discretion in that respect had been fitly 
and properly exercised.* In France such contempts are 
punished with great severity. By the Code Jfenale, art. 222, 
when any executive or judicial officer shall, during, or on 
account of, his official duties, be. insulted in open court, 
(par paroles tendant 4 inculper leur honneur, ou leur deli- 
catessc,) the offender shall be imprisoned for *qpt less than 
two years, nor more than five. In this country, owing as 
well to judicial discretion and forbeanfiice, as the universal 
and deep-seated respect entertained for the administration 
of justice, the exercise of the power under consideration is 
very rare; but it is well that its existence should be known. 

* Vide qnoque , Crawfords caw, 13 Q. B. 628. 
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[iii. Efficient provision is made by our law to restrict 
cpurts to the exercise of jurisdiction within the limits 
respectively assigned them. Acts done beyond, or without 
jurisdiction, are utter nullitfb#, however advanced may- be 
the stage of the proceedings; and it is a fixed rule, that 
consent cannot give jurisdiction: were the contrary to be 
allowed, it would lead quickly to the confusion, and indeed 
subversion, of all jurisdiction.—It is the duty of a court to 
exercise its powers, even though the judge doubt as to his 
jurisdiction,* if the parties do not question it: but it is to 
be presumed, that a court deals only with the matters within 
its jurisdiction.f If, however, a doubt arise on that ques¬ 
tion, the solution of that doubt by the court itself, cannot 
be final .% The question must be determined by a superior 
court, on motion for a prohibition. Where an authority is 
conferred, to do a certain act, its exercise by those authorised 
is imperative , when duly applied for by a party interested, and 
having a right to do so.§ The Court of Queen’s Bench will 
enforce the due exercise, by an inferior court, of its judicial 
and ministerial powers; and it will, on the other hand, he pro¬ 
hibited from entertaining or prosecuting any matter^beyond 
m its jurisdiction, and appertaining to that of another tribunal. 
How this is done, may be readily seen, in law books, under 
the heads, Mandamus , Certiorari , Prohibition , Procedendo. 

[Whatever be the court., if it assume a jurisdiction 
which it has not, its decision is so entirely a nullity, that 
it does not create any necessity for an appeal from it,|| 
and every thing done under such a usurped authority, 
is not only a nullity, but may entail serious liability on 
those enforcing it. A judge of record, whether superior 
or inferior, is not litfftle, either civilly or criminally, for any 
act done by him, However erroneously, in the exercise 

* Winch v. Winch, 22 Exch. C. P. 104, (N.S.) 
t Thompson v. Ingham , 14 Q. B. 718, per Patteson, J. J I<1. ib. 
§ Macdougal v. Patterson , 11 C. B. 755. 

|| Attorney General v. Lord Hotham, Turn. & Russ. 219. 
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of his judicial functions, provided that act were done 
within the scope of his jurisdiction: “a rule,” observes 
Mr. Chancellor Kent, “ of verjr great antiquity, and main¬ 
tained steadily, J>y qn undisturbed series of decisions izr the 
English courts, amidst every change of policy, and through 
every revolution of* # their government. This freedom is 
given by the law to the judges, not so much for tjieir own 
sakes, aB for that*of the public, and"the advancement of 
justice; that beiifg thus free from liability, they may be 
free in thought and independent in judgment.* It is very 
far otherwise, liowevnr, if the judge act beyond his jurisdic¬ 
tion. A judge of a court of record is answerable in an 
action for damages, for an act done by Jiis command, where 
he has no jurisdiction, and is not misinformed as to the 
'fdcts on which his jurisdiction depends, ^f, therefore, the 
act be done, nr the order made, under a mistake of the law, 
which he is bound to knovfr, and not of the facts, the judge 
is liable in trespass.t It lies, however, on the plaintiff to 
prove that the judge knew, or ought to have known, of the 
defect -,X the question as to the jurisdiction, depending on 
the state of the fagts as they appeared, at the time, to*the 
magistrate or judge assuming to have the jurisdiction. 

[It is to be observed, finally, that as it is the right of every 
Englishman to apply to the courts of justice for redress of 
injuries,«4'or which purpose they are at all times open, as we 
have seen, to the subject ;§ so no agreement which is to 
prevent the suffering party from coming into those courts, or 
which, in other words, ousts*them of their jurisdiction,|| can 
be pleaded as a defence, but an agreement to refer future 
differences to arbitration may be enforced by action. % 

[iv. To complete this outline of # the scheme of English 

* See Broom's Maxims, Gl, and the instructive judgment of Lord 
Brougham, in Ferguson v, Earl Kinnoull, 9 Clark and Finn. 251. 

+ Holden v. Smith, 14 Q. B. 841. 

£ Per Parke, B., Colder v. HaUectt, 3 Moore Privy C. Gas. 76. 

§ Ante, Chap. XII. p. 109. || Scott v. Avery, H. of L. 10 July, 1856. 

Tf Livingston v. llalli, 24 L. J. N.S. Q.B. 209. 
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jurisdiction, it is necessary r to advert briefly to tlie arrange¬ 
ments for reviewing and correcting erroneous procedure, 
though within jurisdiction, by way of Appeal. We do not 
conclude a subject of these realms, by tyie decision of a 
solitary and fallible tribunal, whether consisting of one 
individual or several,* however profeund their learning, 
on questions affecting his rights or duties. Every just and 
reasonable facility, oft the contrary, is afforded, for submit¬ 
ting a decision, if it be challenged by°any one whom it 
affects, to a fresh tribunal, unembarrassed by, and not com¬ 
mitted to, a previously expressed opinion. A great and 
salutary principle, however, must be borne in lpind, and is 
expressed in the maxim, Interest reijpublicee- ut sit Jinis 
litium : in which is included another, JSemo debet bis vexari 
pro eddem causa.* To unravel the grounds and motives 
which may have led to the determination of a question 
once settled by the jurisdiction to which the law has 
referred it, would be extremely dangerous. It is better for 
the general administration of justice, that an inconvenience 
should sometimes fall upon an individual, than that the 
wh«le system of law should bd overturned, and endless 
uncertainty introduced, t 

[The verdict of a jury may be set aside, if deemed by 
the court unsatisfactory, and that more than once, or even 
twice, but this is not done without due consideration, for 
the utmost respect is, primd facie , due to the verdict ofLa 
jury.—The order of a judge at chambers, or his ruling at 
nisi priu8 t may be reviewed by the court; the decision 
of one court by. the other two Bitting in error in the 
Exchequer chamber ^ and their decision, finally, by the House 
of Lords. 

[The award of an arbitrator may be set aside, varied, or 
sent back to lnm for re-consideration, if he have not properly 
adjudicated upon the matter referred to him, but it must 

* Broom’s Max. p. 254. 

+ Id.; and see Per Cur. Beg. v. Justices of West Biding, 1 Q. 33. 631. 
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be mentioned, as a general rul^ that an arbitrator having 
been voluntarily substituted by the parties, for a court and 
jury, they must be bound by his decision, whether he be 
lawyer or layiqan^though Ee may have been mistaken in 
both law and fact, unless the mistake be on the face of his 
award, and the law^quite clear; or* unless the mistake be 
so gross as to imply misconduct in the arbitrator ; 0 or unless 
the award have been obtained by “ corruption or undue 
means” (stat. 8 •& 9, Will. 3. c. 15, § 2.).—The decision 
of a revising barrister, on points pf law, may be brought 
before the court of common pleas, on appeal.—The judg¬ 
ments of inferior civil courts of record, may tie examined 
by the court of queen’s bench, and.those of,the new 
county courts by the tribunal specially appointed for 
’ that purpose: those of the. court of bankruptcy, by a 
vice-chancellor, and successively by the lord chancellor, 
and house of lords, if lid deem the question oi« sufficient 
difficulty or importance,*—The decision of the insolvent 
debtor’s court, discharging a prisoner, is final, and 
subject to no appeal; but the court itself may annul its 
adjudication, if obtained'by false evidence, or otherwise 
improperly, and remahd the delinquent debtor to his 
former custody. He is also liable, after his final discharge, 
to be summoned before the court, and examined on oath 
relative, to his estate and effects.f—The decrees of the 
master of the rolls, and three vice-chancellors, may be ex¬ 
amined by the court of appeal, ancUafterwards by the house 
of lordsthose of the admiralty, ecclesiastical, and foreign 
courts within the British dominions, by the jifdicial com¬ 
mittee of the privy council. • 

[The orders of justices, exercising summary jurisdiction, 
may, subject to certain restrictions, be the subject of 
appeal to a court of quarter sessions ; whose decision may 
• • 

* Bankrupt Law Consolidation Act, 1849, § 18. 

t Stat. 1 & 2 Viet. c. 110, §§ 90, 96, 98. 
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be referred, if that court think fit, to the court of queen’s 
bench,—which may also, on certiorari , quash orders and 
convictions; and any question of law, which may have 
arisen on a criminal trial, before a court of quarter sessions, 
at the assizes, or before the central criminal court, may, in 
the exercise of the presiding judge's discretion, be submitted 
to the criminal appeal court, constituted in the year 1848, 
by stat. 11 & 12 Viet. c. 78: and whicK has been justly 
characterised as perhaps the greatest improvement ever 
made in the administration of our criminal law, as far as 
relates to indictable offences. This, however, wifi be more 
fully considered in a subsequent chapter. 

[The proceedings of courts-martial are conducted on the 
principles of the common law courts, and, in the language of 
the late Duke of Wellington, fotmded on, and in a great mea¬ 
sure analogous to, the proceedings of the other courts of 
law, and tyound to be conducted, except where the mutiny 
act may have otherwise ordered, according to the ordinary 
law of the land. The courts of common law can prohibit 
the execution of an illegal sentence pronounced by a court- 
martfal; but neither legal nor equitable courts can reverse or 
alter its sentence. The queeu may, undoubtedly, if she should 
think fit, though such power has not hitherto been exercised, 
refer Buch a matter to the judicial committee of the privy 
council, under the unlimited powers conferred by* statute 
3 & 4 Will. IV. c. 4, § 4;* but the course usually 
adopted by one complaining of being aggrieved by the 
decision of a Court-martial, which is submitted for the 
personal approval of the queen before being promulgated, is 
to memorialise the commander-in-chief for a revision of the 
sentence, who will, if he think fit, refer tlie matter to the 
judge-advocate-general for reconsideration. 

[The ultimate and supreme court of appeal, in all cases 
of law and equity,* for the whole united kingdom; is, subject 


* Ante, p. 220, Chap. XXI. 
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to the exceptions already indicated, and certain other incon¬ 
siderable ones, the house of lords. For the history of the 
jurisdiction exercised by it as the high court of parliament,* 
reference may be made to the foft-k of a learned person already 
several times referred to.f This august tribunal should 
take care, in the lqpguage of Blackstone, to preserve an 
uniformity and equilibrium among all inferior jurisdictions. 
“It is a court,” lietontinues, “ composed of prelates selected 
for their piety, and of nobles advanced to that honour for 
their personal merit, or deriving both honour and merit from 
an illustrious train of ancestors: wild are, formed by their 
education, interested by Ijieir property, and bound upon 
their conscience and honour, to bo skilled in the laws of 
their country.” The practical qualification of this, how- 
• over, in modern times, has been given in ail early chapter^ 
where.it is. explained that the duties of tlTfe house of 
lords, as a court of appeal, are reality discharged solely 
by the judicial peers. It has been well observed by 
Mr. Justice Coleridge,§ that it was not upon any such 
refined reasoning as that of Blaekstone, that the peers have 
become* in our constitution, the court of last resort. . At 
the same time, it is probable that the great trust can be 
nowhere else so properly reposed. It is not that the lords 
are presumed by the constitution to be better acquainted 
with th<$ law than the judges, whose decisions they are called 
upon to review: and whom the constitution, on the contrary, 
makes their dignified attendant^ foJThe purpose of inform¬ 
ing them on the law. But when questions have been 
thoroughly discussed before tribunals in which the best 
talents, the largest experience, and the soundest know¬ 
ledge are supposed to preside, it is f81t that, for settling 
them definitively, authority is wanfed more than new light. 
In a difficult case, the lords usually pronounce*the judgment 
• 

* Ante, p. 215. + Maoquoon’s Practice of tlie House of Lords. 

? Chap. II. Ante, pp. 9, 10. § 3 BI. Com. p. 12, note 2. 
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dictated by the fifteen judges, though they may totally dis¬ 
regard them:* yet every one must be sensible that the 
judgment, even when bo adopted and pronounced, is far 
more weighty as the decree of that august tribunal, than it 
would be as the decision of fifteen judges, affirming or over¬ 
ruling a previous judgment of other judges. 

[The proper constitution of the supreme court of appeal, 
justifies th£ utmost solicitude of the legislature and the 
country. The difficulties surrounding its reconstruction, 
were found too great to admit of solution during the session 
of 1855-6, unexpectedly complicated as they were, by the 
creation of* that very distinguished judge, Baron Farke, 
a peer for life only, as Lord Wensleydnle. The greatest 
constitutional lawyers in the House of Lords, supported 
by a considerable majority of the peers, declared that the 
crown had ho power to create a peer for life* only, with a 
right to sjt and vote in that House; that such an act was 
illegal , and that the very essence of the British peerage 
consisted in its hereditary character. Issuing out of 
these discussions, a Bill for reconstructing the Appellate 
Jurisdiction, was sent down from the Lords to the Com¬ 
mons, but so late in the session, that they declined then 
to entertain it.—Whatever may be the ultimate fate of this 
measure, it is still practicable, even without adopting its 
special machinery, to preserve the Appellate Jurisdiction of 
the House of Lords,—itself an object of the highest import¬ 
ance,—by providing for more assistance from the legal and 
equitable judicial force of the country. In the meantime, 
a well-earnefi hereditary peerage was conferred on Lord 
Wensleydale, under which he took his seat before the ses¬ 
sion closed. ® 

* On two recent occasions, and in cases of great public interest and 
importance, a majority of the law Lords concurred with minorities of two 
of the Judges. See O'GonneU v. The Queen, 11 Clark k Fin. 155, and 
Egcrton v. Earl Broumlow and Other e, 23 Law J. (N.S.) Chanc. 348. 
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CHAPTER LYII. 

- 

SUTPOSED- UNCERTAINTY*OF THE LAW. 

• [3 BUl* Com. 325—330.] 

• • 

The uncertainty of legal proceedings, is a notion gene¬ 
rally adopted, and has long* been the stan&ing theme of wit 
and good humour. Yet it may be not ami 8^ to inquire a 
little wherein this uncertainty dbpsists ; and to vghat causes 
it owes its original. 

It hath been sometimes referred to the number of our 
municipal constitutions, and the multitude of our judicial 
decisiotis; which occasion, it is alleged, abundance of piles 
that militate with and thwart each other, as the sentiments 
or caprice of successive legislatures and judges have 
happened to vary. The fact of multiplicity is allowed, 
and thsjt thereby the researches of the student are rendered 
more difficult and laborious; but not that, with proper 
industry, the result of those M^Virles will be doubt and 
indecision. People are apt to be angry mt the want of 
simplicity in our laws; hastily mistaking variety for con¬ 
fusion, and complicated cases for contradictory. They 
bring us the examples of arbitrary ^bvemments; of wild 
and uncultivated nations; or of domestic republics in 
ancient and modem ^mes; unreasonably ‘requiring the 
same paucity of laws, the some- conciseness of practice, in 
a nation of freemen, a polite and commercial people, and a 
populous extent of territoiy. 
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In an arbitrary despotic government, where the lands are 
at the disposal of the prince, the rules of succession, or 
the mode of enjoyment, must depend upon his will and 
pleasure. Hence there can be but few legal determinations 
relating to the property, the descent, or the conveyance of 
real estates; and the same holds, in a stronger degree, with 
regard to goods and chattels, and the contracts relating to 
them. Under a tyrannical sway, trade must be continually 
in jeopardy, and of consequence can never be extensive: 
whereby an end is put to the necessity of an infinite 
number of rules, to r which the English merchant daily 
recurs for adjusting commercial differences. Marriages are 
there usually contracted with slaves; or at least women 
are treated as such : no laws can be therefore expected to 
regulate the rights of dower, jointures, and marriage settle¬ 
ments. Pew, also, are the persons who caq claim the 
privilege of any laws; the bulls of those nations, viz., 
the commonalty, boors, serfs, or peasants, being merely 
villeins and bondmen. Those are, therefore, left to the 
private coercion of their lords; are esteemed, in the 
contemplation of these boasted, legislators, incapable of 
either right. or injury, and of consequence are entitled 
to no redress. We may see, in these arbitrary states, 
how large a field of legal contests is already rooted up and 
destroyed. 

"Were we, again, a poor and naked people, like the savages 
of America are, strangelo iu science, to commerce, and the 
arts as well of convenience as of luxury, we might perhaps 
be content, as some of them are said to be, to refer all 
disputes to the next man we meet upon the road, and so. 
putira short end to e/ery controversy. Pot in sych a rude 
state of mankind, there is no room for municipal laws : and 
the nearer any nation approaches to that state, the fewer 
they will have occasion for. When the people of Home 
were little better than sturdy shepherds or herdsmen, all 
their laws were contained in ten or twelve tables; but as 
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luxury, politeness, and dominion increased, the civil law 
increased in thd same proposition, and swelled to that 
amazing bulk which it now occupies, though* successively 
pruned and retrenched by the emperors Theodosius and 
Justinian. 

In like manner # we may lastly .observe, that, in petty 
states and narrow territories, much fewer laws will suffice 
tjRn in large ones, because there are fewer .objects upon 
which the laws can operate. The regulations of a private 
family are short and well known; those of a prince’s house¬ 
hold are necessarily Snore various aJhd diffuse. 

The causes, therefore, of the multiplicity of* the English 
laws arc, the extent of the country which they govern; the 
commerce and refinement of its inhabitants; but, above 
•all, the liberty and property of the subject. These will 
naturally produce an infinite fund of dispute®, winch must 
be terminated in a judicial way; and it is essential to a 
free people, that these determinations be published and 
adhered to; that their liberties and property may be as 
certain and fixed as the very constitution of their state. 
Eor though, in many other countries, every thing is left in 
the breast of the judg%to determine, yet with us he is only 
to declare and pronounce, not to make or new model, the 
law. Hence a multitude of decisions, or cases adjudged, 
will arise; for seldom will it happen that any one rule will 
exactly suit with many cases. And in proportion as the 
dopisions of courts of judicatUMH e multiplied, the law will 
be lolled with decrees, that may sometimes, though rarely, 
interfere with each other: either because succeeding judges 
may not be apprised of the prior adjudication; or because 
they may think differently from their predecessors 
because the same arguments did*not occur formerly as at 
present; or in fine, because of the natural .imbecility and 
imperfection that* attend all human proceedings. But 
wherever this happens to be the case, in any material point, 
the legislature is ready, and from timefto time, both may, 



552 SUPPOSED COKTBADIOTION AJTD XJKCEBTAIETY. 

% 

and frequently does, intervene to remove the doubt; and 
upon due deliberation had, determines, by a declaratory 
statute, how- the law shall be held for the future.* 

Whatever instances, therefore, of contradiction or un¬ 
certainty may have been gleaned from our records or 
reports, must be imputed to the defects of human laws in 
general, and not to any particular ilb construction of the 
English system. The reverse, indeed,*is strictly ti&e. 
The English law is less embarrassed vyth inconsistent 
resolutions and doubtful questions, than any other known 
system of the same extent and the satiie duration. I may 
instance the civil law: the text whereof, as collected by 
Justinian and his agents, is extremely voluminous and 
diffuse; but the idle comments, obscure glosses, and jarring 
interpretations grafted thereupon by the learned jurists, are 
literally witLout number. And these glosses, which are 
mere private opinions of soholastio doctors, (and not, like 
our books of reports, judicial determinations of th*e court,) 
are all of authority sufficient to be vouched and relied on : 
which must needs breed great distraction and confusion in 
their tribunals. The same may bq said of the canon law ; 
though the text thereof is not of hal£, the Antiquity with the 
c common law of England; and though the more ancient any 
system of laws is, the more it is liable to bo perplexed with 
the multitude of judicial decrees. When, therefore, a body 
of laws, of so high antiquity as the English, is in general 
so clear and perspicfU/u^, -it argues deep wisdom qpd 
foresight in such as laid the foundations, and v great 
care and circumspection in such as have built the super¬ 
structure. 

fjBut is not, it will be asked, the multitude of law-suits* 
which we daily see and experience, an argument against the 
clearness and certainty of the law itself? By no means: 
for among the various disputes and controversies which are 

* 


Ante, p. 29, Chap. IV. 
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daily to be met with in the course of legal proceedings, it 
is obvious to observe how very Yew arise from obscurity ip 
the rules or maxims of law. An action shall seldom be 
heard o,f, to determine a question of inheritance, unless the 
fact of the descent bq controverted. But the dubious points 
which are usually agitated in our courts, arise chiefly from 
the difficulty there i i of ascertaining the intentions of indi¬ 
viduals, in their solemn dispositions of property*; in their 
contracts, conveyances, and testaments. It is an object, 
indeed, of the utmost importance in this free and commercial 
country, to lay as *few restraints* *as possible upon the 
transfer of possessions frqm hand to hancf, or their various 
designations, marked out by the prudence, convenience, 
necessities, or even the caprice of fheir owners: yet to 
investigate the intention oft the owner is frequently matter 
of difficulty t among heaps of entangled conveyances or wills 
of a various obscurity. The law*rarely hesitates in declaring 
its own meaning; but the judges are frequently*puzzled to 
find out the meaning of others. Thus the powers, the 
interest, the privileges, and properties, of a tenant for life, 
and a teqant in tail, are clearly distinguished and precisely 
settled by law : but, what words in a will shall constitute 
this or that estate, has occasionally been disputed for more 
than two centuries past: and will continue to be disputed 
as long as the carelessness, the ignorance, or singularity of 
the testators shall continue to clothe their intentions in 
daj;k or new-fangled expressions*" ■ ■ 

But notwithstanding so yast an accession of legal contro¬ 
versies, arising from so fertile a fund as the igqprance and 
wilfulness of individuals, these will bear no comparison, in 
point of number, to those which are founded upon the dis¬ 
honesty and dUingenuity of the "parties; by their either 
suggesting complaints that are false in fact, and thereupon 
bringing groundlesl actions; or by their denying such facts 
as are true, in setting up unwarrantable defences. JEJx 
facto oritur jus: if, therefore, the fact be perverted or 
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misrepresented, the law which Bribes thence will unavoidably 
be unjust or partial. And, in order to prevent this, it its 
necessary to set right the fact, and establish the truth con¬ 
tended for, by appealing td' bbme modo of probation or 
trial, which the law of the country t lfas ‘ordained for a 
criterion of truth and falsehood. 

These modes of probation, or trial, fdrm, in every oi\ili&od 
countiy, *che great object of judicial decisions. And ex¬ 
perience will abundantly show, that abo\e a hundred of our 
law-suits, arise from disputed facts, for one where the law is 
doubted of. [Doubtfuf*and obscure pbints of law are not 
nearly so numerous, observes I)r Palcy,in a eliaptir worthy 
of attentive consideration,* as they are apprehended to be. 
Out of the multitude of causes which in the course of each 
yCar are brought to trial in tl e metropolis, or upon the 
circuits, there are few in winch any point is reserved for 
tho judgment of superior courts. Yet thebe few contain 
all tho doubts with which the law is chargeable : for, as for 
the rest, the uncertainty is not in the law, but in the means 
of human information.] 

** * Moial and Political Fliilo&opby. Book-VI. c. \iu. 
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CHAPTEK LYIII. 

* i, 

EVIDENCE AND WITNESSES. . 

[Such fundamental changes liave been effected in the law 
of evidence within the last ten years, or even a much shorter 
period, that it may be said to stand upon finite a new baSis, 
and to be thoroughly illuminated by the light 8f good sense. 
In no department of our jurisprudence has the hand of 
innovation been bolder or more successful. The legislature 
lias liberated the law of evidence from shackles which had 
for centuries impeded its search after truth; and whoever 
can cdhtrast the present with the very recent statp of 
that law, will feel astonishment that such impediments 
should have been tolerated so long. English law books 
swarm with complex rules, and decisions of courts carrying 
out th<jse rules with a sort of relentless and excruciating 
ingenuity, the effect of which is now seen by all, to have 
been only to shut, carefully, aTfffJSy apertures as possible, 
through which that truth, might be seen, which courts of 
justice were instituted to discover. This arose from a 
marvellous distrust of the conscientiousness <jf witnesses, 
and the intelligence of juries, together with an inversely 
strong confidence in the means* resorted to by law for 
obviating such evils.* To see whether these remarks are 

a 

* A popular sketch of the former and existing Lav of Evidence may be 
seen in Chapter xxv. of Warren's Manual of Parliamentary Election Law 
Vol. II. pp. 580—628. 
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well or ill-founded, it may be observed, that down to tbe 
year 1843, the law excluded from tbe witness-box a per¬ 
son of spotless integrity, of the greatest intellect, and 
beyond all suspicion of unuufe bias or motive, if it could 
only be made out by a train of subtle “reasoning, that he 
might have a single farthing’s interest in the ultimate 
issue; while the same law admitted Into the witness-box 
those influenced and tempted, by the strongest ties of natural 
affection, to deceive. 

[At length, in the year 1851, after a series of steps in 
that direction, the legislature, by a single section of statute 
14 & 15 Viet. c. 99, let in a flood of light on ever^r question 
thenceforth made the subject of legal investigation, by 
removing the incapacity of the parties themselves to any 
legal proceeding. This effected a complete revolution in 
this extensive department of the law. Those who had for ages 
stood with sealed lips in courts of civil justice, while their 
characters,^properties, rights, and liberties were assailed, by 
falsehood and fraud, with perfect impunity; those who alone 
knew the true facts in dispute, and yet were compelled to look 
on with silent indignation, while futile and illusory efforts 
were being made to prove those facts, were, by the fiat of 
the legislature, suddenly given the power of speech, and 
enabled, in their own persons, viva voce, or by affidavit, to 
state those facts before competent authorities. From that 
moment fraud and chicane received a desperate check; 
and claims were jufiuv enforced and resisted, wlrch 
would otherwise have continued to be withheld) or sub¬ 
mitted to, unjustly. It must not, however, be disguised, 
that these great advantages have been not unattended 
with the countervailing disadvantages of exposure to a 
temptation to commit perjury, too frequently proving 
irresistible. 

[Subject to exceptions deemed by the legislature expedient 
to be maintained, and which will be immediately specified, 
thus now stands the law: “ On the trial of any issue joined, 
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or of my matter or question, <jr on any enquiry arising in 
any suit, action, or other proceeding, in my court of justice, 
or before any person having," bj law, or by consent of parties, 
authority to hear, receive, and examine evidence,” all 
persons who have the use of their reason, and believe in a 
God who, whether here or hereaftef, will reward or punish 
them according to their deserts, are competent # and com¬ 
pellable to give evidence either viva voce t or by deposi¬ 
tion, on behalf of either or any of the parties. The following 
are the exceptions # to this rule., First, the parties to 
criminal proceedings (and those instituted in respect of 
offences, penalties, and forfeitures relating to tlie revenue*), 
are not competent or compellable tew give evidepce for or . 
against themselves. Secondly, no person is compellable to 
hnswer any question tending criminate fiimself. Thirdly, 
no husband or wife is competent or compellable to give' 
evidence for or againsf each ether in any ^proceeding 
instituted in consequence of adultery, or in any criminal 
proceeding (except when either is indicted for a personal 
injury to the other, in which case the common law enables 
either *to give evidence against the other). Fourthly, no 
husband or wife is compilable to disclose any communication • 
made to either by the other, during marriage ; + and lastly, 
in an action or suit, instituted in consequence of adultery, 
and in* an action for the breach of a promise of marriage, 
neither of the parties is admissible as a witness. No one, 
intact, appears now excluded from giving evidence, that can 
be admitted with a due regard to liberty, public decorum, 
and the delicacy and confidence wlpch should subsist 
between those intending to enter into the sacred contract 
of marriage.—An affirmation may Ce substituted for an 
oath, whenever the latter is deemed unlawful by the witness 
on religious grounds; and when he is sworn, the oath must 

• * Stat. 17 k 18 Viet., c. 122, § 15. * 

t The Provisions of the Wills Act of 1837 (ante p. 454) are not affected 
by Statutes 14 k 15 Viet. e. 09, and 16 k 17 Viot. e. 88. 
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be administered in the forrp which he declares binding on 
his conscience. 

[Infants of very tender years are admissible, if the judge, 
or other person entitled to examine them, be of opinion that 
they have competent discretion to comprehend the nature 
of an oath.- Also a person convicted of any crime what¬ 
ever—even of perjury—is competent to give evidence, even 
against those with whom he is jointly indfeted, as well as in 
other cases, Ilis conviction affects merely his credit as a 
truthful witness, in the^estimation of Jhe jury—as, indeed, 
in the case of all, other witnesses. Corresponding changes 
have just been effected in the Jaw of Scotland, by sta¬ 
tutes 15 & 16 Yict.,c. 27, amended by statute 16 & 17 
Viet. c. 20. 

tit must be observed, that $hd presumption of law is in’ 
favour of the'competency of a witness, and that presumption 
must be rebutted by evidence submitted, not to the jury, 
but the judge; * who, in cases of doubt, is always disposed 
rather to receive, than reject a witness; allowing the ob¬ 
jection to go to his credibility, rather than his competency. 
And*this points to a cardinal distinction, essential to'under- 
• standing the scope of the great and fundamental change of 
which we have been speaking; what is meant, being the 
distinction between the competency, and credibility, of a 
witness. He is incompetent to be heard in the witness- 
box, when the judg e boun d, as a matter of law, to 
reject his testimony, nob permitting him* to open his Kps 
either on any, or only some psfirfc, of the matter in issue. 
In all other cases tlje witness may deliver his testimony, the 
credibility of which is to be weighed by the jury, as their 
grand and proper function. That of the judge is perfectly 
distinct, and absolutely indispensable to the performance 
of their duty, by the jury: namely, to see that no proper 
evidence is excluded, and no improper evidence admitted. 


* Bartlett v. Smith, 11 M. & W. 433. R. v. Hill , 2 Den. C. C. 254. 
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When it has been, so to speak, filtered through the judicial 
medium, it must be left to act oh the conscience and under¬ 
standing of the jurymen. Now the scope of hiost of the 
recent changes lias been, tO Augment the responsibility of 
the jury, by increasing the elements with which they have 
to deal, and proportionally restricting the province of the 
judge.] d 

The* open examination of witnesses, viva voce , in the 
presence of all mankind, is much more conducive to the 
clearing up of truth, than the private and secret examination, 
taken down in writing before an officer, or his clerk, in the 
ecclesiastical courts, and all others that have borrowed their 
practice from the civil law; where a witness may frequently 
depose that in private, which he will be ashamed to testify 
. in a public and solemn tribunal. There,'kn artful or care¬ 
less scribe ipay make a witness speak what he'Uever meant, 
by dressing up his depositions 4n that scribe’s own forms 
and language: but here the witness is at liberty to correct and 
explain his meaning, at the moment, if misunderstood, which 
he can never do after a written deposition is once taken. 
Besides, the occasional questions of the judge, the jury, ,and 
the counsel, propounded to the witnesses on a sudden, will 
sift out the truth much better than a formal set of interro¬ 
gatories previously penned and settled: and the coAonting 
of adverse witnesses, is also another opportunity of obtaining 
a clear discovery, which can never be had upon any other 
m^hod of trial. Nor is the of the judge, during 

the examination, a matter of small importance: for, besides 
the respect with which his presence will naturally inspire 
the witness, he is able by use and experience to keep 
the evidence from wandering from "the point in issue. 
In short, by this method of ex&nination, and this only, 
the persons who are to decide upon the "evidence have 
an opportunity of observing the quality, age, education, 


* 3 Bla. Com. 373—4. 
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understanding, behaviour, and inclinations of the witness; in 
which points, however, all persons must appear alike, when 
thei^ deposttionB.are redded to writing, and read to the 
judge, in the absence of thodte Vho made them; and yet as 
much may be frequently collected from fhe lhanner in which 
the evidence is delivered, as from tbe qiatter of it. These 
are a few of the advantages attending this, the English 
way of gfving testimony ore tenus. Which was also indeed 
familiar among the ancient Romans, as may be collected 
from Quintilian; who lays down excellent instructions for 
examining and cross-examining witnesses vivd voce. And 
this, or somewhat like it, was continued as low as the time 
of Hadrian: but the civil law, as it is now modelled, rejects 
all public examination of witnesses. 

'[Highly beneficial changes were effected in the year * 
1854, with reference to witnesses. Ey statute 17 & 18 
Viet. c. 84, reciting that gte&t inconvenience arose in the 
administration of justice, from the want of a power, in the 
superior courts of law, to compel the attendance of wit¬ 
nesses resident in one part of the united kingdom, at a 
triaj in another part, and the examination of such witnesses 
was not in all cases a sufficient nemedy for the inconve¬ 
nience the courts of law in England, Scotland, and 
Irelan*or any judge of any them, is enabled to compel the 
personal appearance of any witness at any trial, wherever 
he may be in the united kingdom. An oath may be dis¬ 
pensed with, and a sffiSJRITTiffirmation or declaration sub¬ 
stituted, in the case of any person solemnly, sincerely, and 
truly affirming and declaring that the taking of any oath 
is, according to his'religious belief, unlawful.* The statute 
effecting these last'great innovations contains other im¬ 
portant alterations in the law relating to witnesses, and 
the mode of dealing with evidence at a trial in every court 
of civil judicature in England and Ireland, and which may 


* Stat. 17 & 18 Yicfc. c. 125, § 20. Ante, p. 285. 
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bo conveniently noticed here. The party beginning, is 
entitled, at the clohe of his case,*fco make a second address to 
the jury, for the purpose of summing up the evidence, 
unless his opponent then announce that he intends A call 
evidence, on which the other would be entitled to reply. A 
similar right is givep to each partgs—A trial may be, by 
the judge, adjourned*at any stage of it, if such a course be 
deemed right, for the purposes of justice, for such*time, and 
on such terms and conditions, as he may think fitting. 

[If, in the opinion of the judge,% witness prove adverse to 
the party calling hup*though his cre&it cannot be impeached 
by general evidence of bad character, he may be-contradicted 
by other evidence of material relevant facts; or by leave of 
* the judge, it may be proved that the*witness ha £ made, at 
other times, a statement insonBistent withethe testimony4ie 
is then giving; but the circumstances of such statement 
must be first called sufficiently to his attention, and he 
must be asked, whether or not he had made such ^statement. 
This enactment deals, but not definitively,* with one of the 
greatest moot points in the law of evidence, both in this 
country and America. If the judge do not think fit to give 
the leave above specified) the old objection may still be taken, 
and even carried up to J> e determined by the House of 
Lords.—If a witness under cross-examination do %ot dis- 
tinctly^dmit that he has made a former statement, relative 
to the subject-matter of the cause, inconsistent with the tes¬ 
timony he is then offering, prdbf mgy be given that he did in 
fact make it—first calling it to his attention, as in the other 
case. He may also be cross-examined as to any. such state* 
ments in writing,* without showing them to him; and may 
be contradicted by such writing, provided his attention 
be first called to Buch parts of it*as may be used for that 
purpose;—but the judge, may at any time of the trial, 
require such writing to be proved for his own inspection; and 

* See Mr. Phillips’ Edition of the Common Law Prooedure Act, 1854. 
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he may make such use of it, for the purposes of the trial, as 
he may think fitting. 9 • 

[We have seen that no witness is now incompetent, 
because of a previous conviction of any kind of crime. As 
it is, however, of infinite consequence that a^jury may judge 
of the extent to whisk the source evidence adduced 
before them is tainted, if the witness, hiring been questioned, 
either reflise to answer, or deny the fact of his having been 
convicted of a crime, it may now be proved, and that 
simply by a duly authenticated certificate of it, and proof of 
the witness’s identity.* # * # 

[Unless an instrument be required by law,—as under 
powers, or by acts of parliament,—in order to be valid, to be 
attested fly a witness*although it may in fact be so attested,* 
it4s now unnecessary to call him, and the instrument may 
be proved as4hough it did nol bear any such attestation.— 
If a particular writing be # disputed, it may be compared, by 
witnesses,\ith a writing proved, to the satisfaction of a 
judge, to be genuine; and such writings, and *the evidence 
respecting them, of the witnesses, submitted to the court or 
jur£ am evidence of the genuinenqss or §puriousnes» of the 
disputed writing.—Provision is aI#o mode for obviating 
objection to the admisibility of a^i instrument as being un¬ 
stamped, due regard being had, at the same time, to the 
interests of the revenue. 

. [Other great facilities have been recently afforded, also, 
for adducing documetftagf efidence, especially of a public 
nature; by merely producing, for instance, a copy of any 
act of parliament, or the journals of either house of 
parliament, gurporling to have been printed by the queen’s 
printer, or the printers of either house: and in fact, it 
may be said, that all •instruments of a public official 
nature, purporting to he thus printed, are equally admis¬ 
sible, on their mere production. A fast class of other 
instruments of a public and official nature, but not in print, 
are provable by office copies, and examined copies,—as 



GENEBAL POLICY BEGULXTING BULBS OP EVIDENCE. 563 


entries in registers, corporation, and other hooks, reso*> 
lutions, orders, £c. Another "large class of instruments 
judicial or quasi-judicial, are admissible, on production, if 
bearing a seal, signature, or* Itamp, purporting to be that 
of the court, office, hr functionary whence they emanate. 

[None but practical lawyers, acquainted with a former 
state of the law, can*fully appreciate the benefits conferred 
on the public, and the facilities afforded to the adminis¬ 
tration of justice, by removing those obstructions, the 
existence of which may be suggested by a mere glance at 
the foregoing paragraphs. * t 

[With those who regard law as a science, resting on fixed 
and equitable foundations, and who view its decisions, not as 
arbitrary precedents, but valuable only as illustrating the 
great principles whence they emanate; tfie branch of Cur 
jurisprudence now under consideration, comprising the rules 
and practice of judicial wnvestfgjition, must, sa^s the most 
philosophical of our writers on the law of evidence,* exceed 
all others in point of interest. However widely may differ 
different codes, in matters of arbitrary positive institution, 
the gefleral means of investigating the truth of eolftqpted 
facts, must be commomto all. Every rational system, pro-, 
viding the means of proof, must be founded on experience 
and reason; on* a well-grounded knowledge of human 
nature ^md conduct; on a consideration of the value of testi¬ 
mony ; and on the weight die to co-incident circumstances. 
Hare, therefore, the object of the J»w*s identified with pure 
science. The common aim of each, is the discovery of 
truth; and all the means within the reach of philosophy, all 
the connections*and links, physical or moral, discoverable 
by experience and reason, are thus rendered subservient to 
the purposes of justice. In different systems of law, the 
great principles on which the rules of evidence depend, may 
be, and are, variously modified; but every departure from 

* The late Mr. Starkie. Law of Evidence, Vol. L p. ix. (3rd Ed.) 

o o 2 



564 PRINCIPLES OF LIMITATION AND EXCLUSION. 

those principles must constitute, wherever it occurs, a cor¬ 
responding and com mensui&te imperfection. 

[Notwithstanding,* however, the universality of the great 
principles of the science, it Is Essential to guard and limit 
the reception of evidence, by certain definite and positive 
rules. Nature has no limits ; but eveiy system of positive 
law must, on grounds of policy, prescribe artificial bound¬ 
aries, evdh in its application to a subject which, from its 
independent nature, least of all admits of such restraint. 
These are necessarily for the most part of a negative 
description; the effect of which is, to exclude evidence 
in particular cases, and under special circumstances, 
on general grounds of utility and convenience. But 
to admit that which reason and experience can apply for 
thb discovery of* truth, and reject that only which serves 
not to guide, «but bewilder and mislead, is the, great prin¬ 
ciple which ought to pervade every system of evidence. It 
may be safely laid down, as on universal position, that 
the less the process of inquiry is fettered by rules and 
restifeiints, founded on extraneous and collateral considera¬ 
tions fof policy and convenience, the more certain and 
' efficacious will it be in its operation** 

[These general observations may render doubly interest¬ 
ing the recent interpositions of the legislature, for the 
purpose of removing superfluous artificial and technical 
limitations and restrictions, imposed on courts of justice, 
in investigating truth.** Other illustrations of the principles 
above enunciated may be found in the leading doctrines 
of the law«of evidence,—such as that the best of which 
the nature of the particular case is susceptible, must be 
given, and that hearsay, or second-hand evidence, is, subject 
to certain exceptions, inadmissible. Again, what the law 
will presume, and on whom rests the onus of proof or dis¬ 
proof, depends on reasons of equity and Bound policy, which 


* St&rkie, Lav of Evidence, VoL 1. p. x. (3rd Ed.) 
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the student may, without much difficulty, learn, in 
learning, appreciate and admire.—He must, finally, bear 
in mind, that the principles of the law of evidence which he 
is mastering, are of universaf duplication: alike to law and 
equity, to civil* and criminal proceedings. Whatever may 
be received in the #ne, may be received in the other, and 
whatever is a rejected* in the one, ought to be rejected in 
the other* A fact, must be established by the same rules 
of evidence, whether it be followed by a civil, o$ a criminal 
consequence. 

[* Per Lord Tenterdcn (then Abbot). Rex v. Watson, 2 Stark. Rep. 355. 
■Lord Melbourne's case, 29 Howdll’s State Trials, 763.] . 
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CHAPTEB LIX. ' 

* 

TRIAL BY JURY. 

[8 Bla. Com. 870—881.] 

‘The trial by jtiry ever has been, and I trust ever will be,.* 
looked upon as the glory of the English law. It is the most 
transcendent privilege which any. subject can enjoy or wish 
fof, that he cannot be affected in either his property, 
his liberty, or his person, but by the unanimous consent 
of twelve of his‘neighbours and equals. This is a consti¬ 
tution which I may venture to affirm has, under Providence, 
secured th% liberties of this nation for a long succes¬ 
sion of ages. And, therefore, a celebrated French writer, 
Montesquieu, who concludes, that because Borne, Sparta, 
and Carthage have lost their liberties, therefore those in 
England in time must perish, should have recollected 
that Borne, Sparta, and, Carthage, at the time when their 
liberties were lost, were strangers to the trial by jury. [It 
should be borne in mind, also, that they were strangers, as 
we have seen, to a representative form of government, the 
object of which is t0 secure every man's attachment and 
obedience to the laws, Hay constituting him, through the 
representative 1 whom he elects, one of the very makers of 
those laws, which it is thus at once his interest, his right, and 
his duty, to secure being made just and equal. But beyond 
all this, those ancient states were strangers to the privileges 
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and hallowing influences of Christianity, the only enduring 
source and safeguard of real liberty.] 

Great as this eulogium may seem, it is no more than this 
admirable constitution, whew traced to its principles, will 
be found in sdberceason to deserve. The impartial adminis¬ 
tration of justice, ^jrhich secures bpth our persons and our 
properties, is the great end of civil society. But if that 
be entirely intrusted to the magistracy, a select body of 
men, and those generally selected by the prince, or such as 
enjoy the. highest offices in the state, their ’decisions, in 
spite of their own, natural integrity will have frequently an 
involuntary bias towards those of their 6wn rank and dig¬ 
nity ; for it is not to be expected from human nature, that 
the few should be always attentive t6 the interests and good* 
of the many. On the otl^pr hand, if the power of judicature 
wero placed at random in the hands of the jnultitude, their 
decisions would be wilc^ and capricious,-and a new rule of 
action would bo every day established in our dburts. Jit is 
wisely therefore ordered, that the principles and axioms of 
law, which are general propositions, flowing from abstract 
reason, and not accommodated to times or to men, should 
be deposited in the tyeasts of the judges, to be occasionally 
applied to such facts as come properly ascertained before 
them. For here partiality can have little scope: the law 
is well known, and is the same for all ranks and degrees: 
it follows as a regular conclusion from the premises of law 
qjad fact pre-established. "[Tho premises and conclusion 
Btand thus. Major : Agpinst him who has libelled me I 
may recover damages by law. Minor : A hns^ libelled me. 
Ergo, I shall reeover damages againsf A. If the major be 
denied, it is by demurrer * in law, and for tfle judge to de¬ 
termine. If the minor be denied, it is an issue in fact, for 
a jury to decide. If both be confessed, or found for the 
plaintiff, the conclusion, or judgment, cannot but follow.] 
But in settling and adjusting a question of fact, when in¬ 
trusted to any single magistrate, partiality and injustice 
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have an ample field to range in; either by boldly asserting 
that to be proved which is n<5t so, or by more artfully sup¬ 
pressing some circumstances, stretching and warping others, 
and distinguishing away the ‘remainder. Here, therefore, 
a competent number of sensible and upright jurymen, chosen 
by lot from among those /ii the middle rqnk, will be found 
the best investigators of truth, and the Lurcst guardians of 
public justice. For the most powerful individual in the 
state, will be ^cautious of committing any flagrant invasion 
of another’s'right, when he knows that the fact of his op¬ 
pression must be examined and decided by twelve indifferent 
men, not appointed till the hour of trial; and that, when 
once the fact is ascertained, the law must of course redress 
It. This, therefore, preserves in the hands of the people, 
that chare which they ought to have, in the administration 
of public justice, and prevents the encroachments of the 
more powerful and* wealthy eitizen^ Every new tribunal, 
erected for the decision of facts, without the intervention of 
a jury, whether composed of justices of the peace, commis¬ 
sioners of the revenue, judges of a court of conscience, or any 
other standing magistrates, is a step towards establishing 
aristocracy, tie most oppressive of absolute governments. 

[Elsewhere,* the commentator evinces the same noble 
solicitude concerning the preservation of this great insti¬ 
tution. Summary conviction he declared to be, even then,. 
“bo far extended, as, if a check were not timely given, 
to threaten the disuse of our admirable and truly English 
trial by jury, unless only in capital cases. 1 * After enu¬ 
merating thq ill consequences flowing from this tendency, 
he observes, that from them “ we may collect the prudent 
foresight of our ancient lawgivers; who suffered neither the 
property, nor the punishment of the subject, to be determined 
by the opinion of any one or two men; and we may also ob¬ 
serve the necessity of not deviating any further from our 
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ancient constitution, by ordaining new penalties to be in¬ 
flicted upon summary conviction*” These wise cautions were 
never more necessary to be attended to, than iif the present 
day, when summary jurisdictibif is being cbnstantly extended, 
and the functiofls ofla jury transferred to a single magistrate, 
or to one or two, according, sometimes, to the age of the 
offender, and at othefs the amount of the property stolen. 
It is a matter of supreme concern to the country, ^;o beware 
of shaking the confidence of the humbler classes of society, 
in the administration of criminal justice, by infringing their 
right to an open and formal trial by their equals, and placing 
them at the mercy of, it ir^ay be, an interested or prejudiced 
superior.] The feudal system, which, for the sake of military 
subordination, pursued an aristocratical plan in all ifs arrange- 
* ments of property, ha*d been«intolerable in tfmes of peace, had 
it not been wisely counterpoised by that privilege, so univer¬ 
sally diffused through every partfof it, the trial by the feudal 
peers. And in every country on the continent, as the trial 
by the peers has boen gradually disused, so the nobles have 
increased in power, till the state has been tom to pieces 
by rival factions, and. oligarchy in effect has been esta¬ 
blished, though under# the shadow of regal government, 
unless where the miserable commons have taken shelter 
under absolute monarchy, as the lighter evil of the two. 

It ^therefore, upon the whole, a duty which every man 
owes to his country, his friends, his posterity, and himself, 
to .maintain, to the utmost “of his “power, this valuable 
institution, in all its rights; to restore it to its ancient 
dignity, if at all impaired by the different value of pro¬ 
perty,* or it have* otherwise deviated from its first insti¬ 
tution; to amend it, wherever it is defective: and above 
all, to guard with the most jealous circumspection against 
the introduction of new and arbitrary methods of trial, 
which, under a v&riety of plausible pretences, may in 
time imperceptibly undermine this best preservative of 
English liberty. 
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[Inroads on this noble institution. are, however, now 
bping made incessantly. In criminal cakes, the summary 
jurisdiction *of magistrates is being continually increased. 
The elastic jurisdiction of 1'd‘urts of equity, abstracts a 
vast number of disputed factB, of the highest importance, 
relating to property, from the province* of a jury. In com¬ 
mon law, devices are being more and more resorted to, 
for the purpose of referring disputed facts to the judges, 
by affidavits, or to arbitrators, by vivd voce evidence. In 
the numberless cases in the county courts, the option of 
having a jury is rarely exercised; and by the Law Amend¬ 
ment Act 1854, a judge, as we, have seen, may not only 
compel parties to* refer certain questions of fact to an arbi¬ 
trator, but may by consent try cases himself, by witnesses, 
and pronounce & verdict, without a jury. This may be * 
advantageous «in civil casesbut in criminal, especially 
of a political character, any encroachment on trial by jury 
should be watched with stem jealousy. Even in civil cases- 
moreover, as has been forcibly observed by the distinguished 
jurist already quoted from, in the proceeding chapter,* the 
power of deciding on matters of feet, is much more Capable 
, of abuse, and liable to corrupt partiality, without appearing 
manifestly unjust, than is the power of deciding on matters 
of law, which can be quickly challenged and’proved unsound: 
but evidence offered in proof of facts, is so complex and 
varied, as to admit of no certain standard for judging: 
whence a corrupt or*erroneous decision becomes the less 
easy of detection. The excellence of the institution in ques¬ 
tion, was never better explained than by Lord Brougham, 
then Lord Chancellor. “ The diversity in the minds of 
the jury, even if they are taken without any experience as 
jurors; their various habtts of thinking and feeling; their 
diversity of cast of understanding; their discussing the 
matter among themselves; and the veiy fact of their not 
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being lawyers, but believing as men believe, and act on 
their belief, in fhe ordinary affairs of life, give them, a 
capacity of aiding the court, in the eliciting of truth, 
which no single judge, be* Mb ever so largely gifted with 
mental endowments, be be ever so learned with respect to 
past experience in^uch matters, can possess in dealing with 
either of those two Matters.” 

[In England, in both civil and criminal cases, the verdict 
of the jury must be unanimous; in Scotland, the verdict 
may, in a criminal case, bo pronounced by a Majority, the 
jury consisting of fifteen; but of twelve in civil cases, unani¬ 
mity being then, also, required, till lately, as in England. 
It was enacted, however, in the year 1854, by statute 17 
& 18 Viet. c. 59, with reference to Scotland, that if, in a 
civil'cause, the jury cannot agree ; and if* after having^een 
kept in deliberation for sii hours, nine shall agree, their 
verdict may be received as that of the!jury, and have the 
same force as an unanimous verdict:—and during the six 
hours, they may be furnished, by leave of the judge, with 
necessary refreshments. These changes were at the same 
time bought to be introduced into the English trial b^ r jury 
in civil cases, but ineffectually; and the policy of the inno¬ 
vation is gravely questionable. 

[In the ycar*1825, the laws relative to the qualification 
and summoning of juries, and the formation of juries, in 
England and Wales, being found very numerous and 
complicated, they were consolidated and simplified by 
statute 0 Geo. IV. c. 60. The first and second sections . 
contain respectively the qualifications of jurorsf and exemp¬ 
tions from serviflg on them. * 

[On the prayer of every alien) indicted for felony or mis¬ 
demeanour, the proper officer, atrthe command of the court,. 
must return for one half of the jury a competent number of 
aliens, if so many*be in the town or place where the trial is 
had; and if not, then so many aliens as shall be found 
there, if any; and no such alien jurors shall be challenged 
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for want of any qualification, but may be, for any other 
lawful cause. Such a mixed jhry is called a'jury de medietate 
lingua. So considerately just is our law, in the case of 
foreigners accused of offending 1 dgainst it.* 

t » ii 

[* In tl»e case of Reg. v. Maria Manning , 2 Cajr. & K. 887, who with 
her husband was tried, convicted, and executed ifi the year 1849, for an 
appalling murder, it was held by the Court of Criminal Appeal, that though 
an alien, she was, by her marriage with a British subject, to be deemed 
and taken to be herself naturalised, and entitled to haws all the rights and 
privileges of a- Wtural bom subject. Her claim for a jury de medietate 
lingua, as an alien bom, was therefore disallowed,] 
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CHAPTER LX. 

.CRIMES. 

[4 Bla. Com. 2—8»»] 

• [We have at length reached the last gr&at, and a glodlny, 
department, of English jurisprudence, that Concerned with 
crime: and here again may b5 $een, to Aisc the language 
of Plowden, adopted by Lord Coke, the “amending hand" 
even yet in full activity. Within the last very few years, 
such alterations have been effected in our criminal law, 
as to Rescue it from almost all the odium to which has 
been so long, and bj» no means unjustly, exposed. The. 
two leading features of the recent reforms, are the causing 
criminal trials to be on the substantial—the real and 
intrinsic—merits, as in civil cases, in justice alike to the 
accused, and the public; and the establishment of a court 
of• Criminal Appeal, investecT with, large powers, effectively 
guarded against abuse, by vesting in the judge the power of 
reserving a question of real difficulty or doubfc,4n point of 
law, arising at the trial, for the determination of that 
tribunal. From the pleadings and evidence, but especially 
the former, have been detached thfi pernicious subtleties and 
technicalities with which, till very recently*, they had been 
deeply encrusted. Ifot only is the indictment shortened and 
simplified, but ample powers of amendment at the trial are 
given, limited only by a due consideration for the interests 
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of the accused, in order that he may not he prejudiced in 
his defence, on the merits. Offences of different classes 
but often prt>vable substantially by the same evidence, may 
now be included in the same 4 indictment, and also charged 
against either one or several defendants, *wh<f may be jointly 
or severally convicted** of all, or any of such offences. 
Several accessories to a felony, or receivers of stolen pro¬ 
perty, if ‘in custody, may be charged with substantive 
felonies, though the principal felon be nut included in the 
same indictment, or be not in custody, or even amenable 
to justice. Again,—bn an indictment for a felony or 
misdemeanour, the jury may convict of the attempt to com¬ 
mit it, if the evidence should warrant their doing so, and 
require an acquittal of the offence charged. If a person 
be 'indicted for a misdemeanour, and on the evidence the* 
offence turn a~t to be a feloiiy, the judge may discharge 
the jury, and orde 1 the prisoner to he indicted for the felony, 
or the jury may still find him guilty of the misdemeanour. 

[By means of these and other improvements, which might 
be specified, and some of which will be presently noticed, the 
risk of justice being defeated, is greatly diminished, and 
t judges and juries, are relieved fron needless trouble and 
anxiety, without in the slightest degree prejudicing the 
prisoner, by depriving him of any safeguard to which he is 
fairly entitled. On the contrary, scrupulous care h^s been 
taken to prevent his being prejudiced before the jury, if 
charged with, an offeiice after previous convictions. More¬ 
over, the sanguinary severity of our criminal code, has 
been mitigated to an extent -which may he appreciated, on 
adverting to the evidence afforded by Blackstone, that in 
his day, “ to steal a handkerchief, or other trifle of above the ' 
value of twelve pence, privately from one’s person, was made 
capital! ”* “ It is a melancholy truth,” he says elsewhere,+ 
“that among the variety of actions which men are daily 
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liable to commit, no fewer than one hundred and sixty have 
been declared by ilct of parliament to be worthy of instant 
death! So dreadful a list, instead of diminishing, increases 
the number of offenders. TAerinjured, through compassion, 
often forbear tcf prosecute ^ juries, through compassion, will 
sometimes forget th§ir oaths, and either acquit the guilty, 
or mitigate the naturts of the offence: and judges, through 
compassion, will respite one-half of the convicts, afid recom¬ 
mend them to the royal mercy. Among so many chances 
of escaping, the needj and hardened^ offender overlooks the 
multitude that suffer:—he boldly engages in some desperate 
attempt to relieve his wants, or supply his vices; and if, 
unexpectedly, the hand of justice overtake him, he deems 
himself peculiarly unfortunate, in falling, at last, a sacrifice 
to those laws, whieh*Long impunity had tofUght him to Con¬ 
temn.” Afjer reading, and fefleeting on, » description of 
such mournful truth and jbree, and sentiirjbnts which reflect 
lustre on the memory. of the commentator, we may well 
felicitate ourselves on living in days of such enlightened 
humanity as the present, (when practically, but one offence, 
that ofl murder, is punished with death) and the disappear¬ 
ance of most, if not ally the evils which he enumerates.] 

The knowledge of that branch of jurisprudence, which 
teaches the nature, extent, and degrees of every crime, and 
adjust^to it the adequate and necessary penalty, is of the 
utmost importance to every individual in the state. For, 
as «a very great master * of the # crcflm law has observed, 
solemnly, upon a similar occasion, no rank or elevation in 
life, no uprightness of heart, no prudence or oircumspec- 
tion of conduct, should tempt a man to conclude, that he 
may not at some time or’other, be* deeply interested in 
these researches. [But a higher authority, the inspired 
Apostle has said, Let him that^ thinJcetk he standeth , 
take heed lest M fall, t] The infirmities of the best 
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among us, the vices and ungovernable passions of others, 
the instability of all human affairs, and the number¬ 
less unforeseen events,. which the compass of a day may 
bring forth, will teach us, ujJon a moment’s reflection, that 
to know with precision what the laws t>f cflir country have 
forbidden, and the deplorable consequences to which a 
wilful disobedience may expose us, is matter of universal 
concern. 

A crime, or misdemeanour, is an art committed, or 
omitted, in violation of a public law, either forbidding or 
commanding it. This* general definition comprehends both 
crimes and misdemeanours; which, properly speaking, are 
mere synonymous terms: though, in common usage, the 
word “ crimes ” is made to denote such offences as are of 
*a deeper and mofe atrocious dyo j while smaller faults, and 
omissions of ^ess consequence, are comprised under the 
gentler name of 1 misdemeanours-” only. [The true prac¬ 
tical distinction is, between felonies and misdemeanours, 
both of which are “ offences.”*] 

The distinction of public wrongs from private, of crimes 
and misdemeanours from civil injuries, seems principally to 
consist in this: that private wrongj, or civil injuries, are 
an infringement or privation of the civil rights which belong 
to individuals, considered merely as individuals: public 
wrongs, or crimes and misdemeanours, are a breach and vio¬ 
lation of the public rights and duties due to the whole 
community, ‘considered as a community, in its social aggre¬ 
gate capacity. * As, if I detain a field from another man, 
to which the’ law haB given him a right, this is a civil injury, 
and not a crime; for here the right of flu individual, only, 
is concerned, and* it it immaterial to the public, which of us 
is in possession of thef land: but treason, murder, and 
robbery are properly ranked among crimes; since besides 
the injury done to individuals, they strike at the very being 
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of society, which cannot possibly subsist, where actions of 
this sort are suffered to escape with impunity. 

[It is well observed by Mr. Justice Coleridge, that it iB 
not easy in theory, and qui?e* impossible, according to the 
English law, t<5 lay down*any single principle by which to 
distinguish crimes from civil injuries—public from private 
wrongs. In theory, dVery wilful violation of another's right, 
however committed, and to whatever extent, is a crime, and 
so a public wrong. The distinction, which seems, in our 
law, almost wholly technical, depends, sometimes on the 
situation of the agent; sometimes on ‘the nature or relations 
of the thing which is tjio object of the act*; sometimes 
on the nature in which the act is done; sometimes the 
consequences of the act, the time of doing it, and other 
■grounds, which aro*to be*leamed thoroughly only bjf an 
acquaintance with the law Itself. This w#l explain why 
much of Blachstone’s reasonings, is necessarily^unsatisfac¬ 
tory ; because it is an attempt to explain upon one principle, 
What has been founded on many.] 

In all cases, the crime includes an injury. Every public 
offeneef is also a.private, wrong, and somewhat more.; it 
affects the individual, and likewise the community. Thus, 
robbery is an injury to private property ; but were that all, a 
civil satisfaction In damages might atone for it: the public 
mischief is the thing for the prevention of which our laws 
have made it a serious [and when accompanied with stabbing, 
cuUing, or wounding, a capital *] offence. In such atrocious 
injuries, the private wrong is swallowed up *in the public: 
we seldom hear any mention made of satisfaction to the 
individual; the satisfaction to the communffy being so 
very great. And indeed, as the publtc crime is not other¬ 
wise avenged than by forfeiture of life [liberty,] and pro¬ 
perty, it was impossible [till very recently} afterwards to 
make any reparatmn for the private wrong; which can be 
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had only from tlie body [lands] or goods of the aggressor. 
There are, however, crimes'of an inferior nature, in which 
the public punishment is not so severe, but affords room 
for a private compensation alto! For instance; in the case 
of lottery, or beating another, ilie aggressbr may be in¬ 
dicted for this, at the suit of the queen, for disturbing the 
public peace, and be punished criminally by fine and im¬ 
prisonment : and the party beaten may also have his private 
remedy, by,action of trespass, for the injury which he in 
particular sustains, and recover a civil satisfaction in damages. 
[The important distinction between Felony and Misde¬ 
meanor, w'ith reference to the right of private redress by 
civil proceedings is this: that the civil remedy is, in mis¬ 
demeanor, not suspended; but, is in all cases, by a felony, 
whfcre the act 'complained of, which would otherwise 
have given a -right of action, is a felonious act: * and 
this, on the principle that the injured party ought first to 
fulfil his duty to the public, by prosecuting for the public 
offence.f After conviction and punishment, or even an ac¬ 
quittal, for stealing, the offender remains liable to an action 
for damages, at the suit of the prosecutor. And here must be 
noticed a great and beneficial changadn tbc law of England, 
introduced in the year 1846. Till then, this anomaly existed: 
that if a person survived a grievouB bodily’injury, he might 
bring an action for damages against the wrong-doerbut if 
that injury had been so grievous as to cause death, then he 
who had occasioned it escaped' all civil liability, os there was 
no one to sue for it: the rule of law being, actio perso¬ 
nalis moriKir cum persona. But in that year, this rule gave 
way to stat. 9 & 10' Viet. c. 93 ; which cannot so properly 
be said to have create any new right, as to have revived 
one that had died at common law. This statute enacts, that 
whensoever the death of a person shall be caused by such 
wrongful act, neglect , or default , as would have entitled, if 

* Ter Tindal, C.J., Marsh v. Keating, 1 Bing, N.C. 217. * 
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death had not enBued, the party injured to maintain an action 
and recover damages in respect thereof; the person, whether 
an individual or a body corporate, who would have been 
liable to such action, shall bfe Mable to an action for damages 
at the suit of *the • personal representative of the deo&sed, 
notwithstanding tlje death, and though it shall have been 
caused under such circumstances as amount in law to felony. 
Only one action can he brought, and that within twelve 
calendar months after the death ; and for the benefit of the 
wife, husband, parent and child of the deceased * the words 
parent and child including father? mother, grandfather, 
grandmother, stepfather^and stepmother; sen, daughter, 
grandson, granddaughter, stepson and stepdaughter. The 
damages must he measured altogether by the pecuniary* 

. loss actually sustained aryl proved; and*be divided among 
those entitled, in such share* as the jury shall direct by their 
verdict. The comprehensive language of t^is statute appears 
to embrace the highest class of felonious homicide,—even 
murder itself, as well a* manslaughter. Previously to the 
Act, the common law allowed the injured person, after 
citherwa conviction, or a bond fide acquittal of the wrong¬ 
doer not obtained by»collusion, to sue him for damages in # 
respect of a felonious assault, as by stabbing; + and this 
statute has vested such a right in the personal representa¬ 
tive of the slain person,— at all events after an acquittal. 
Where, however, there has been a conviction, the law of 
forfeiture may materially interfere wfth the realisation of 
the fruits of the verdict, with respect to property possessed 
by the defendant at the time of the felony :*b»t not with 
respect to property acquired subsequently to a pardon, or 
endurance of the punishment. As* far as concerns any 
remedy against the •person , it may he in tho custody of the 

law for a lengthened period.] • 

• 

* Per Pollock, C. B., GUlard v. Lajicast. and York It. Cot,, Legat 
Observer, xxxvii. p. 215. 

f Per Lord Kllenborougb, C. J., Crosby v. Long, 12 East. 409. 
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CHAPTER LXI. 

* i 

EXCUSEp FOR THE COMMISSION OF A CRIME. 

* 

[4 Bla. Com. 20—33.] 

A^l the several t pleas and excuses, which protect the com¬ 
mitter of a forbidden act from the punishment which is 
otherwise annexe^ thereto, Tttay be reduced- to this single 
consideration, the want , or defect , of will . An involuntary 
act, as it has no claim to merit, so either can it induce any 
guilt: the concurrence of the will, when it has itB choice 
either to do or to avoid the fact in question, being the only 
thing that renders human actions either praiseworthy or 
'culpable. Indeed, to make a complete crime, cognisable by 
human laws, there must be both a will and an act. For 
though, in foro conscientice , a fixed design or will to do an 
unlawful act, is almost as heinous as the commission of it, 
yet, as no temporal tribunal can search the heart, or fathom 
the intentions of the mmd, otherwise than as they are 
demonstrated, by outward actions,* it therefore cannot 
punish for what it cannot know. For which reason, in all 
temporal jurisdictions,</in overt act, or some open evidence 
of an intended crime, is necessary, in order to demonstrate 
the depravity of .the will, before the man is liable to punish¬ 
ment. And, as a vicious will without a vicious act is no 
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civil crime, so, on the other hand, an unwarrantable act 
without a viciou£ will is no crifbe at all. So that to consti¬ 
tute a crime against human laws, there mu£t be, first, a 
vicious will; * and seconder,* an unlawful act consequent 
upon such vicibus •will. • 

Now there are •three cases, in «which the will does not 
join with tho act: 1? Where there is a defect of understand¬ 
ing. For where there is no discernment, there is*no choice; 
and where them is no choice, there can be up act of the 
will, which is nothing else than a determination of one’s 
choice to do, or to abstain from, d particular action: he, 
therefore, that has no understanding, can have no will to 
guide his conduct. 2. Where there is understanding and # 
will sufficient, residing in the parfy, but not called forth 
> and exerted at the time oftthe action donb; which is th% case 
of all offences committed by *chance, or ignorance. Here the 
will sits neuter; and ^either concurs with the act, nor 
disagrees to it. 8. Where the action is constrained by some 
outward force and violence. Here the will counteracts the 
deed; and is so far from concurring with, that it loathe and 
disagrees to, what the pan is obliged to perform. It will 
be the business of the present chapter briefly to consider 
all the several species of defect in will, as they fall under 
some one or other of these general heads: as infancy, 
idiocy # lunacy, and intoxication, which fall under the first 
class; misfortune, and ignorance, which may be referred to 
t^e second; and compulsion or jiedffssity, which may pro¬ 
perly rank in the third. • • 

I. First, we will consider the case of infancy• or nonage; 
which is a defectfaf the understanding? Infants, under the 
age of discretion, ought not to be pifnished by any criminal 
prosecution whatever. • 

The law of Eugland does in some cases privilege an 
infant, under th£ age of twenty-one, as to common mis¬ 
demeanors, so as to escape fine, imprisonment, and the 
like: and particularly in cases of omission, as not repairing 
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a bridge or a highway, and other similar offences: for, not 
having the command of his fortune till twenty-one, he 
wants the capacity to do those things which the law requires. 
But where there is any notorious breach of the peace, a 
riot, battery, or the like, (which Infants, when full grown, 
are at least as liable as others to commit,) for these an 
infant, above the age of fourteen, is dually liable to suffer, 
as a person of the full age of twenty-one. [The criminal 
liabilities of, infants have been already sufficiently noticed 
in a preceding chapter.*! 

The second case of a deiiciency in will, which excuses 
from the guile of crimes, arises also from a defective or 
, vitiated understanding, viz. in an idiot or lunatic. [Actus 
nonfacit reum , nisi mens sitrea: i.e., the act itself does not 
rnakS a man guilty, unless his indention were so. The 'very 
essence of crime consists in ijgiention. “ It is a principle of 
natural justice, an I,of our law,” says Lord Kenyon, “that 
the intent and the act must concur to constitute crime.” f] 

* 

The rule of law is, furiosus furore solum punitur , i.e., a 
madman is punished only by his madness. In criminal 
cases, therefore, idiots and lunatics are not chargeable 
/or their own acts, if committed when under these inca¬ 
pacities : no, not even for treason itself. Also, if a man, 
in his sound memory, commit a capital offence, and be¬ 
fore arraignment for it he become mad, he ought not to 
be arraigned for it: because he is not able to plead to it 
with that advice and cautmn that he ought. And if, after 
he has pleaded, the prisoner become mad, he shall not be 
tried; for how can he make his defence ? If, after he be 
tried and fouqd guilty, he lose his senses “before judgment, 
judgment shall not be~pronounced: and if, after judgment, 
he become of nonsane memory, execution shall be stayed; 
for peradventure, says the humanity of the English law, 
had the prisoner been of sound memory, he might have 

* Ante, p. 350—2. Chap. XXXVIII. + Fowler v. Pad yet, 7 T. Rep. 514. 
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• 

alleged something in stay of judgment or execution. 
Indeed, in the Woody reign* of Henry VIII., a statute 
was made, which enacted, that if a person, being compos 
mentis , should commit higl^ treason, and after fall into 
madness, he nvghi* he tried in his absence, and should suffer 
death, as if he were of perfect mqjnory. But this savage 
and inhuman law wg,s # repealed by the statute 1 & 2 Ph. & 
M. c. 10. For, as is observed by Sir Edward* Coke, the 
execution of ai^offender is for example: [in the language 
of Cicero,] “ ut poena ad paucos, met us ad omnes*perveniat: 
but so it is not, whelh a madmqp isVxecuted; but should be 
a miserable spectacle, both against lavf, ayd of extreme 
inhumanity and cruelty, # and can be no example to others.” 
If there be any doubt whether the "party be compos or not,® 
this shall be tried by a jury # And if he b% found non compos, 
a total idiocy, or absolute insanity, excuse from the guilt, 
and of course from the puni&nent, of dny criminal action 
committed under such deprivation of the sendfes: but, if a 
lunatic hath lucid intervals of understanding, he shall" 
answer for what he docs in those intervals, as if he had no 
deficiency. Yet, in the case of absolute madmen, as they 
arc not answerable for* their actions, they should nftt be 
permitted the liberty of acting, unless under proper 
control; and, iu particular, they ought not to be suffered to 
go loose, to the terror of the queen’s subjects. [And there¬ 
fore, T>y several statutes, their apprehension and confine¬ 
ment arc provided for.* 

[The jury ought to be told, in all cases where the defence 
of a prisoner is insanity, that every man is presumed to be 
sane, and to possess a sufficient degree of reason to be 
responsible for his crimes; until tho.contrar/ be proved to 
their satisfaction; and that to .establish a defence on the 
ground of insanity, it must be clearly prqved, that at the 
time of committing the act in question, the party accused 

* See stats. 39 & 40 Geo. 111. c. 94, in cases of treason, murder, and 
felony, and 3 & 4 Viet. c. 54., § 3, in cases of misdemeanor. 
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was labouring under such a defect of reason, from disease 
of the mind, as not to know the nature and quality of the 
act he was <doing; or, if he did know it, that he did not 
know he was doing wrong. The law is administered on the 
principle that every body must c be taken '^inclusively to 
know it, without proof that he does. If the accused were 
conscious that the act was one which he ouglit not to do, 
and if that act were, at the same time, contrary to the law 
of the land, he is punishable. The usual and correct 
course, therefore, is, to leave the question to the jury,— 
Whether the party accused had a sufficient degree of reason 
to know that he was doing an act that was wrong ? In the 
case of a person labouring under partial delusions only, and 
r not otherwise insane, notwithstanding he did the act com- 
plaired* of, with a view, under the influence of insane delu- 
sion, of redressing or revenging some supposed grievance or 
^ n j ui y> or of producing somefl^ublic benefit, he is neverthe¬ 
less punishable according to the nature of the crime com- 
* nutted, if he knew, at the time of committing it, that he was 
acting contrary to the law of the land.—Such is the safe 
and sound rule laid down by the assembled judges of the 
land, in answer to questions proposed to them, a few years 
& S°> by the house of lords, in consequence of public feeling 
being outraged by the acquittal, on the ground of insane 
delusion, of a man for a deliberate act of assassination.* 
It was about that time a favourite notion with Borne specu¬ 
lative medical gentlemen, that " if a man should have been 
led to the perpetration of* the guilty act, by an uncontrolla¬ 
ble impulse whether accompanied by deliberation or not, he 
would be entitled Jo an acquittal, as an irresponsible agent.” 
This dangerous and monstrous doctrine, of the co-existence of 
moral insanity with intellectual sanity , which strikes at the 
root of personal safety in society, is utterly repudiated in 
our courts of justice. The present Lord Chancellor (Lord 

* This -was the case of Daniel M*Naughten, who shot Mr. Drummond, in 
the year 1843. See 1 Carr & K. 129, and Warren’s Miscellanies, vol. ii. 
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Cranworth) in trying, when Baron Rolfe, a boy twelve years 
old, for the deliberate and cunning poisoning of his aged 
grandfather, thus annihilated such mischievous* and absurd 
fallacies, when they were put forth in defence of the prisoner. 
“The witnesses called fqy the defence, had described the 
prisoner as acting fyom * uncontrollable impulse.' Such evi¬ 
dence may tend to the perfect justification of every crime that 
can be committed. What is the meaning of not being able 
to resist moral influence ? Every crime is committed under 
an influence of that description; and the object ftf the law 
is to compel persons* to control* those influences. If it be 
made an excuse for a person who has edmnutted a crime, 
that he has been goadecl into it by some impulse which 
medical men may choose to say he cTmld not control, I must * 
. observe that such doefyine.is fraught with very great 
danger to society.” The jujw, guided by J-his enlightened 
direction, convicted*the joutmul murderlr.] 

Thirdly; as to artificial voluntarily-contractbd madness, 
by drunkenness, or intoxication, which, depriving men of 
their reason, puts them in a temporary frenzy; our law 
looks Aipon this as an aggravation of the offence, rather than 
as an excuse for any criminal misbehaviour. A drunftard, 
says Sir Edward Coke, who is voluntarius daemon, hath no* 
privilege thereby; but what hurt or ill soever he doth, his 
drunkenness doth aggravate it: nam omne crimen ebrietas, 
et incendit , et detegit. A law of Fittacus ‘enacted, that he 
who committed a crime wheSi drunk, bhould receive a double 
punishment; one for thQ crime itself, and the other for 
the ebriety which prompted him to commit it. The 
Homan law indeed made great allowances for this vice: 
per vinum delapgis capit&lis poena* remittitur. But the 
law of England, considering hair easy it is to counterfeit 
this excuse, and how weak an excuse it is, though real, will 
not suffer any man thus to privilege one crime by another. 

[_Qui peccat ebriue , luat sobriue. It is to be observed 
however, that the fact of drunkenness is often very material, 
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to show the intention with which the particular act charged 
as an offence, was committed.] r 

A fourth* deficiency of will, is where a man commits an 
unlawful act by misfortune or 'chance, and not by design. 
Here the will observes a total neutrality, and does not co¬ 
operate with the deecU which therefore wants one main 
ingredient of a crime. Of this, whencit affects the life of 
another, we shall find more occasion to speak hereafter; at 
present observing only, that if any accidental mischief 
happen to°follow from the performance of a lawful act, the 
party stands excused from all guilt; but if a man be doing 
any thing unlawful, and a consequence ensues which he did 
not foresee or intend, as the death of a man or the like, his 
want of foresight shall* be no excuse: for, being guilty of 
one offence in dokag antecedent! y what’is in itself unlawful, 
he is criminally «guilty of whatever consequence may follow' 
the first misbehaviour. * 

Fifthly: 'ignorance, or mistake, iB another defect of will; 
when a man, intending to do a lawful act, does that w hich 
is unlawful. For here the deed and the will acting sepa¬ 
rately, there is not that conjunction between them/which 
is necessary to form a criminal act. But this must be an 
* ignorance or mistake of fact, and not an error in point of 
LAW. As, if a man, intending to kill a thief or housebreaker 
in his own house, by mistake kill one of his own family, 
this is no criminal action: but if a man. think he has a 
right to kill a person Excommunicated, or outlawed, wherever 
he meets him, and does so, this.is wilful murder. . For a 
mistake in point of«law, which every person of discretion 
not only may, but "is bound and presumed to know, is in 
criminal cases no box 6 of defence. Ignorantia juris , quod 
quisque tenetur scire , nemmem excusat , is as well the maxim 
of our own law, as it was of the Homan. 

[There is no presumption in this country, said Mr. Justice 
yaplfi * that every person knows the law: it would be 

* Martindale v. Falkner, 2 C. B. 719, 726. 
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contrary to common sense and reason if it were so. A 
person may be ighorant of tW law; but the rule is, that 
such ignorance shall not excuse him, or relieve Mm from the 
consequences of a crime, db ■from liability on a contract. 
There may be %ueb a thing as a doubtful point of law : for 
if not, ther<^ would be no need of courts of appeal, the 
existence of which fehows that even judges may be igno¬ 
rant of law: and if so, it would be loo much to hold 
that ordinary people are bound to know it. # The rule in 
the text of Blackstope, subject to the above judfcial quali¬ 
fication, may be received as a fundamental oue; for other¬ 
wise, there is no knowing to what extent* the excuse of 
ignorance might not be carried. It would be urged in 
every case, and paralyse the arm of*the law, in its attempt 
•to deal with those*who violate it. Jt is no defence on 
behalf of a^foreigner, charged in England with having com¬ 
mitted an offence Sgain^t ouj* law, that Vie did not know 
that lie was doing wrong, the act not being ah offence in 
his country.f In a case tried before Lord Eldon,J he told 
the jury that the prisoner was, in strict law, guilty within 
a certain statute, making penal the act with which he was 
charged, if the facts were proved, though he could not then 
know that the staiuto had passed: it having received the 
royal assent on the. 10th May, 1799, and the act having been 
done qjf the coast of Africa, on the 27th of the the ensuing 
June. That great lawyer said, under these circumstances, 
thgt the prisoner’s ignorance of the pacing of .the act, could 
in no otherwise affect the case, than that it might be the means 
of recommending him to a merciful coAideratiom elsewhere, 
should he be fouufi guilty. He'was convicted, but pardoned.] 
A sixth species of defect* of will is that arising from com¬ 
pulsion, and inevitable necessity.• These are a constraint 

upon the will, wheveby a man is urged to do that which his 

• 

* Per Lord Ellenborough, Bilbie v. Luinley, 2 East, 469. 

f Jiex v. Ewp, 7 C. & P. 456. • 

+ Bailees Case, Eussull & liy. C. C. 4. 



588 


COMPULSION - BY SUPERIOR AUTHORITY. 


judgment disapproves; and which, it is to be presumed, his 
will, if left to itself, would reject. As punishments are 
therefore inflicted only for the abuse of that free will which 
God has given to man, it is highly just and equitable that 
a man should be excused for those acts which are done 
through unavoidable force and compulsion. 

Of this nature, in the first place, i»ihe obligation of civil 
subjection ; whereby the inferior is constrained by the supe¬ 
rior to act contrary to what his own reason and inclination 
would suggest: as when a legislator establishes iniquity by 
a law, and commands the subject to do an act contrary to 
religion or sound morality. How far this excuse will be 
admitted in foro conscicntias, or whether the inferior in this 
case is not bound to obey the divine, rather than the human 
law? it is not my business to decide; though the question, I 
believe, among*.the casuists, >will hardly bear a doubt.* 
But, however that may be, obedience to the lawB in being, 
is undoubtedly a sufficient extenuation of civil guilt before 
the civil tribunal. The sheriff who burnt Latimer and 
Bidley, in the bigoted days of queen Mary, was not liable 
to punishment from Elizabeth, for executing so horrid an 
office; being justified by the commands of that magistracy, 
which endeavoured to restore superstition under the holy 
auspices of its merciless sister, persecution. 

As to persons in private relations; t the principal case 
where constraint of a superior is allowed as an excuse for 
criminal misconduct; is with" regard to the matrimonial 
subjection of the wife to her husband; for neither a son 
nor a servant are eMfcsed for the commission of any crime, 
whether capital or'otherwise, by the command or coercion 
of the parent or master; though in some cases the command 
or authority of the husband, either expressed or implied, 
will privilege the wife from punishment) even for felonious 

r» 

* Vide Ante, p. 19. Chap. IQ.; where it is hoped the reader may see 
the topic treated, though briefly, with the caution due to its great importance. 

t Ante Chap. XXXV., VI., VII., IX., pp. 319—353. 
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offences. And therefore if a woman commit theft, burglary, 
or other civil offences against «the laws of society, by th$ 
coercion of her husband, or even in his company, which 
the law construes a coercion, she is not guilty of any 
crime; being considered qp acting by compulsion, and not 
of her own will; doctrine at least a thousand years 
old, in this kingdom, Jbeing to be found among the laws of 
king Ina, the West Saxon. But (besides that iif our law, 
which is a stranger to slavery, no impunity is given to 
servants, who are a# much free agents as their "masters), 
even with regard to wives, this sule admits of an exception 
in crimes that are mala in-se, and prohibited by the law of 
nature, as murder and the* like: not only because these are 
of a deeper dye, but also, since in ahtate of nature no one 
.is in .subjection to fenothej*, it woulc^be*unreasonable to 
screen an offender from thg punishment «due to natural 
crimes, by the reffnementsjmd subordinations of civil society. 
In treason also, the highest crime which a member of society 
can, as such, be guilty of, no plea of marriage shall excuse the 
wife: no presumption of the husband’s coercion shall ex¬ 
tenuate her guilt: as well because of the odiousness and 
dangerous consequence of the crime itself, as because the 
husband, having broken through the most sacred tie of Bocial 
community, by nobellion against the state, has no right to 
that obedience from a wife, which he himself, as a subject, 
has forgotten to pay. And in all cases, where the wife offends 
alone, without the company* or coercion of her husband, 
she is responsible for her offence, as much os.any feme-sole. 

[The'presumption that a wife acts under her husband’s 
coercion, in committing a crime, map be rebutted by 
evidence to the contrary: and if it appear that she 
was not drawn into it by her husband, but the principal 
actor .and inciter, she is equally guilty with him. It 
has been lately held, that a wife commits no criminal 
offence, and cannot be convicted as a receiver, though 
she receive goods from her husband, knowing that he 
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bad stolen them ; nor is she an accessory after the fact, in 
xeceiving her husband, aftei* she knows h'e has committed a 
felony.* -And though a wife cannot be found guilty of 
stealing her husband’s property, yet if she commit adultery, 
and then, with her paramour, steal the goods, she is guilty: 
for she had determined*'her character of wife, and was no 
longer recognised as having any property in the goods.f] 
Another species of compulsion or necessity is what our 
law calls duress per minas; or threats and menaces, which 
induce, a *Tear of death, or other bodiiy harm, and which 
take away, for that reason, the guilt of many crimes and 
misdemeanors: at least before the human tribunal. But 

' r 

then that fear, which compels a man to do an unwarrantable 
• action, ought to be just and well-grounded, such qvi c&dere 
post'd in virum c&nspmtem, non ftimidntot et meticulosnm , as. < 
Bracton expresses it, in the words of the civil law. [“ What 
is the disclosure she makes P ” inquired Lord Mansfield, in 
delivering fes judgment, on an application of one Margaret 
Caroline Rudd to be pardoned, on having given evidence as 
an accomplice against the two brothers, Daniel and Robert 
Perreau, who were hanged for forgery. “ That «Daniel 
Perreau came with a knife to her throat, "and threatened to 
kill her, if she did not forge one of the bonds in question: 
that under the terror of death she forged it; and that 
Robert Perreau brought the bond, before ready filled up. 
On this information, she is no accomplice; Bhe has con¬ 
fessed no guilt, if tfie fact be 'true that she was under the 
fear of immediate death: for it is the will that constitutes 
a crime. ‘She comes, therefore, in the character of a’person 
injured, in the character of one to whom this violence has 
been done. Instead<*>f being & party offending, she is a 
party offended, as muoh as a man who has been robbed 
on the highway*” ;£] In time of war or rebellion, a man may 

* Reg. v. Brook 0 , 22 Law J., N. S., M. C. 12. 

t Reg. v. Fetherstone, 23 Law J., N. S. 127 (M. C.). 

+ Rex v. Rudd, 1 Cowp. Rep., 337. 
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■be justified in doing many treasonable acts, by compulsion 
of tlie enemy or febels, which would admit of no excuse in 
the time of peace. This however seems, only, *br at least, 
principally, to hold as to positive crimes, so created by the 
laws of society*; and whioh therefore society may excuse; 
but not as tp natural offences so -declared by the law of 
G-od, wherein humaxwnagistrates are only the executioners 
of divine punishment. And therefore though a man be 
violently assaulted, and have no other possible means of 
escaping death, but # by killing aij innocent person; this 
fear and force shall not acquit him of ^murder; for he 
ought rather to die himself, than escape by the murder 
of an innocent. But in such a case he is permitted to kill 
the hssailant; for there the law of nature, and self-defence, 
.its primary canon, hftve Triable him his 4uvn*protector. 

There is a third species of*necessity, \^h*ch may be dis¬ 
tinguished from the actigil convulsion of external force or 
fear; being the result of reason and reflection, which act 
upon and constrain a man’s will, and oblige him to do an 
action, without which such obligation, would be criminal. 
And tliat is when a mag. has his choice of two evils,set 
before him, and Toeing under a necessity of choosing one, 
chooses the less pernicious of the two. Here the will 
cannot be said freely to exert itself, being rather passive 
than active; or, if active, it is rather in rejecting the greater 
evil, than in choosing the lesser. Of this soijt is that neces¬ 
sity, where a man, by the commanfyient of the Jaw, is bound 
to arrest another for any oapital offence, or •disperse a riot, 
and resistance is made to his authority: it is here^justifiable 
and even necessary to beat, to wound, "or perhaps to kill 
the offenders, rather than permit the Aurderer to escape, or 
the riot to continue. Tor the preservation of the peace of 
the kingdom, and the apprehending of notorious malefactors, 
are of the utmost ‘consequence to the public; and there¬ 
fore excuse the felony, which the killing would otherwise 
amount to. 



592 ^ THEET FEOM STABVATION EOT EXCUSABLE. 

There is yet another case of necessity, which has occa¬ 
sioned great speculation among the writers upon general 
law; viz. wftether a man in extreme want of food, or cloth¬ 
ing, may justify stealing either, to relieve his present neces¬ 
sities P And this both Grotius and Puftendor^ together with 
many other of the foreign jurists # , hold in thp affirmative; 
maintaining by many ingenious, humane, and plausible 
reasons, tnat in such cases the community of goods, bv a 
kind of tacjt confession of society, is revived. And some 
even of our own lawyers have held the same, though it 
seems to be an unwarranted doctrine, borrowed from the 
notions of some civilians: at least it is now antiquated, the 
law of England admitting no such excuse at present. And 
this its doctrine is agreeable not only to the sentiments of 
many of the wise&t ancients, particularly Cicero, who -holds. 
that suum cuiqxs*. incommodum ferendum est, potius quam 
de altering commodis detra7*endunt; but also the Jewish 
law, as certified by king Solomon himself: if a thief steal 
to satisfy his soul wJten he is hungry, he shall restore seven¬ 
fold, and shall give jail the substance of his house; which 
was^the ordinary punishment for theft in that kingdom. 

, And this is founded upon the highest-reason; for men’s pro¬ 
perties would be under a strange insecurity, if liable to be 
invaded according to the wants of others,*of which wants 
no man can possibly be an adequate judge, but the party 
himself who pleads them. In this country especially, there 
would be a peculiar impropriety in admitting so dubious an 
excuse: for by-our laws such sufficient provision is made 
for the poor,*by the power of the civil magistrate, that it is 
impossible that the most needy strange* should ever be 
reduced to the necessity of thieving to support nature. This 
case of a stranger, is by«the way, the strongest instance 
put by Baron Buffendorf, and whereon he builds his princi¬ 
pal arguments: which, however they may hold upon the 

* And Archdeacon Faley, in his Moral Thilosophy, (l>k. iL' chx. i. ad 
finrn), lays down a similar doctrine. 
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continent, where the parsimonious industry of the natives 
orders every one fo work or stftrve, yet must lose all their 
weight and efficacy in England, wliere charity is rtduced to 
a system, and interwoven in tfur very constitution.* There¬ 
fore our laws ftugfrt by no means to be taxed with being 
unmerciful, fqr denying this privilege to the necessitous > 
especially when we Consider that the queen, on the repre¬ 
sentation of her ministers of justice, has power *to soften 
the law, and to extend mercy in cases of peculiar hardship. 
This is an advantage, wanting in .n^ny states, particularly 
those which are democratical; and these have, in its stead, 
introduced and adopted, in the body of the law*itself, a mul¬ 
titude of circumstances tending to alleviate its rigour. But 
the founders of our constitution, thought it better *to vest in 
•the crown, the powe/of pardoning particular objects of Com¬ 
passion, thqn to countenance and esta^'sh theft by one 
general undistinguishing law. 

[If a man procure an offence to be done by an innocent 
agent, the former only is held guilty. If an idiot be incited 
to commit murder, the inciter is guilty of murder, as prin¬ 
cipal iif the first degree, though not present when the offqpce 
was committed.f] • 

To these several eases, in which* the incapacity of com¬ 
mitting crimes arises from a deficiency of the will, we may 
add onc^rnorc, in which the law supposes an incapacity of 
doing wrong, from the excellence and perfection of the per¬ 
son^ which extend as well to*the wjjl, as*to the*other quali¬ 
ties of his mind. I mean the case of the sovereign; who, 
hy virtue of his royal prerogative, is not under«thb coercive 
power of the law; Vhich will not suppose him capable of 
committing a folly, much less a crime? We are therefore, 
out of reverence and decency, to foAear any idle inquiries, of 
what would have been the consequence if the sovereign were 

* Ante, pp. 367—381. Chap. XL. 

f 1 Hale,' 617, and see per Erie, J., Key. v. Bleasdtde, 2 0 . & 
K. 765. 
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to act thus and thus: since the law deems so highly of his 
wisdom and virtue, as not« even to presume it possible for 
him to db any thing inconsistent with his station and dig¬ 
nity ; and therefore has made"no provision to remedy such 
a grievance. [It is quaintly said, arguendo , in Willion v. 
Berkley , Plowden, 247,* * And if the kii.g kill a man, there 
is no remedy in the law, and yet it is not well done.*] 
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CHAPTER LXII. 

• • 

*T 

HIGH TREASON, AND MISPRISION OF TREASON. 

. [4 Bla. Com. 338.] 

[Dow to the y£ar 1828, the lawhstlnguished beffween 
High Treason and Petit Treason: tliH Matter consisting, 
according to statute 25#Edw.ffIJ. stat. 5, c. 2, in a servant 
killing his master, or mistress, or liis master’s wife ; a wife 
her husband; or an ecclesiastical person his superior. In 
all these cases, there was a relation between the offender 
and ttie victim, involving confidence, faith, and obedignee, 
violated by the offence; and such a prisoner was tried and. 
punished, as in cases of high treason. In the year above 
mentioned, howbver, by statute 9 Geo. IY. c. 31, §*2, it was 
enacted, that every offence which before then wouldthave 
amounted to petit treason, should be decpied to bo mur¬ 
der only, and no greater oflence ^ and* all persons guilty of 
it, as principals or accessories, should* be dealt with, indicted, 
tried,*and punished, as principals and accessories in, mifrder. 
There is, thcrefdte, no longer any legal significance in the 
formerly correlative term * “ High Tfeason ” ; since nothing 
exists to which it is contra-distinguished in the law. But 
as the expression has been for so many ages known to the 
law, and is still frequently used by the legislature: as in 

* 4 Steph. Com. 215, n. (5). 

Q <i 2 
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statute 3 & 4 Viet. c. 52, referred to in a former chapter,* 
where the aiding and abetting the marriage of the infant 
king or queen, there prohibited, is declared ‘ high treason; * 
and also in stat. 17 & 18 Vict.«c.'26, (which will be presently 
noticed), it is deemed right here to retain it.] 

Treason, proditio, in its very name, •■’which, is borrowed 
from the French, trahir , imports a betraying, treachery, or 
breach of faith. It is a general appellation, made use of 
by the law. to denote treachery against the sovereign or 
liege lord. When disloyalty so raises its crest as to attack 
even majesty itself, it is called, by way of eminent distinc¬ 
tion, High Treason (alia proditio ) ; being equivalent to 
the crimen lessee majeslatis of the Homans, as Glanvil 
denominates it, also, in our English law. 

A* this is the highest civil crime, which, considered as a • 
member of the go nmunity, aDy man can possibly commit, 
it ought therefore, to be the most precisely ascertained. 
For if the' crime of high treason be indeterminate, this 
alone, says the president Montesquieu, is sufficient to make 
any government degenerate into arbitrary power. And yet, 
by the ancient common law, there was a great latitude left 
in tie breast of the judges, to determine what was treason, 
or not so: whereby the creatures of tyrannical princes had 
opportunity to create abundance of consti active treasons; 
that *is, to raise, by forced and arbitrary constructions, 
offences into the crime and punishment of treason which 
never were suspected to be such. Thus the accroaching^ 
or attempting to exercise, ioyal power, a very uncertain 
charge, w as, in the 21 Edw. III., held to be treason in a 
knight of Hertfordshire, who forcibly assaulted and detained 
one of the king’s subjects till he had paid him 90Z.: a crime 
it must be owned, w r elh deserving of punishment, but 
which seems to be of a complexion very dillerent from that 
of treason. Killing the king’s father, or brother, or even 


* Ante, p. 208, Chap. XIV. 
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his messenger, has also fallen under the same denomination. 
The latter of which is almost as tyrannical a doctrine as 
that of the imperial constitution of Arcadius ancl Honorius, 
which determines that any‘attempts or designs against the 
ministers of the prince, shall be treason. But, however, to 
prevent the ^conveniences which began to arise in England 
from this multitude? of constructive treasons, the statute 
25 Edw. III. stat. 5, c. 2 was made: which defines what 
offences only for J;he future Bhould be held to be # treason: in 
like manner as the leg: JuUa majestagis among the Romans, 
promulged by Augustus Caesar, comprehended all the ancient 
Laws that had before been enacted to punish "transgressors 
against the state. , 

[Under this statute there are five existing branches of 
high 'treason. FirSt: “ "JVhen a man ?loth compaSS, or 
imagine the death of our Iprd the kin^Hof our lady his 
queen, or of their eldest son find heir; ” a queen regnant 
being within the wording of the act. The worfis “ compass 
or imagine ” are synonymous terms, signifying the purpose, 
or design, of the mind, or will, and not the carrying such 
desigminto effect. As tljis, however, is an act of the mind, 
it cannot possibly fall under any judicial cognisance, unless a 
demonstrated by some open or overt act, the statute ex¬ 
pressly requiring the accused to “ be thereof, upon suffi¬ 
cient proof, attainted of some open act, by men of his own 
condition.” Spoken words, though as wicked as may be, 
amount only to a high misdemeanor, and not.high treason. 
But writing them is an overt act of high treason, arguing 
deliberate intention: scrihere est agere . Secondly: “Tf a 
man do violate tin?king's companion (i.eTwife)^or the king's 
eldest daughter unmarried,* or the wife of the king's eldest 
son and heir ”: the plain intention being, to guard the blood 
royal from taint of illegitimacy, whereby the succession to 
the crown might bfe rendered dubious. Thirdly ': “ If a matt 
do levy war against our lord the king, in his realm ”: which 
may be, by taking arms , actually to dethrone the king, but 
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under pretence to reform religion or the laws, or to 
remove evil counsellors, or Other grievances, whether real 
or pretended. The test here is, the universality of 
the design; which makes it a rebellion against the state, 
an usuipation of the forms of government, hnd an evident 
invasion of the king’s authority. ^Fourthly : “ If a 
man be adherent to the king’s enemies?, in his realm, gives 
to-them aicl, or comfort, in the realm, or elsewhere ”: as by 
giving them intelligence, sending them provisions, selling 
them arms, treacherously surrendering them a fortress, or 
the like. Fifthly: “ If*a man slay the chancellor, treasurer, 
or the king’s justices of the one bench or the other, justices 
in eyre, or justices in assise, and all other justices assigned to 
hear and determine, being in their places, doing their offices.” 
Thus 1 has stood the 1 aw for upwards of five centuries, the 
statute having bec& passed in the year 1851. 

[Misprision of Treason ednsists - of the bare knowledge 
and concealment of high treason, without any degree 
of assent thereto; for any assent makes the party a 
principal traitor, as indeed the concealment, which was 
converted into aiding and abetting, did at cofnmon 
Jaw. But the statute 1 & 2 Ph. M. c. 10, enacts 
that a bare concealment of treason, shall be held only a 
misdemeanor. r 

[Two recent acts, called forth by the circumstances of the 
times, and which it is hoped may never again have to be 
called into action, are, sta-t. 5 & 6 Viet. c. 51, passed in the 
year 1842, entitled “An Act for* providing for the further 
Security and‘Protection of Her Majesty’s person”; and 
stat. 11 & 12 Viet. c. 12 (a.d. 1848), entitled “ An Act for 
the better security of the Crown and Government of the 
United Kingdom ”: constituting divers acts of a treason¬ 
able character felonies, punishable with transportation or 
imprisonment. The indictment is to be'valid, though the 
facts may amount to treason; and nothing in the Act is to 
affect the statute 25 Edw. 111. c. 2. 
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[The offence of high treason must be prosecuted, if at all, 
within three yeafrs after the •commission of the offence, 
except in the case of a designed assassination of the sove¬ 
reign ; and no person shall*be tried for high treason or mis¬ 
prision of treason, but on Ahe oath of two witnesses, unless 
he, willingly and •without violence, confess in open court. 
One witness suffices? however, under stat. 5 & 6 Viet. c. 51, 
in case of an attempt to injure the person of the 'queen. 

[The legislature (stat. 7 Ann. c. 21) lias anxiously pro¬ 
vided for giving one accused of this # enormous oflehce, or the 
kindred one of misprision of treason,'every reasonable means 
of securing a fair trial, by giving him, ten days before the 
trial, a list of the witnesses and jury, mentioning their # 
names, professions, and places of abode; and rft the same 
time* that a copy bf th^ indictment is* delivered tcF him. 
This Act was, in the yeai^l854, extended to Ireland, by 
stat. 17 & 18 Viet. c. 2(k • 

[This enumeration of the different heads of "high treason 
may be well followed by the impressive explanation of its" 
heinousness, by the late Chief Justice Tindal, on a memo- 
rable*occasion. # 

[“The crime of high treason, in its own direct conse¬ 
quences, is calculated to produce the most malignant effects 
upon the community at large. Its direct and immediate 
tendency is, the putting down the authority of the law; the 
shaking and subverting the foundation of all government; 
tbe loosening and dissolving the band^and cement by which 
society is held together; .the general confusion of property;, 
the involving a whole people in bloodshed, and national 
destruction: and, accordingly, the efime of high treason 
has always been regarded'by the law of this country as the 
offence, of all others, of the deepest dye, and as calling for 
the seyerest means of punishment. But in the very same 
proportion as it is dangerous to the community and fearful 


* Beg. v. Frost, December, 1839. 
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to the offender, from the weight of punishment which is 
attached to him, has it been thought necessary, by the wis¬ 
dom of our ancestors, to define and limit the law within 
certain express boundaries ; in order that, on the one hand, 
no guilty person might escape the punishment due to his 
transgression, by an affected ignorance of the law; and, on 
the other, that no innocent man might be .entangled, or 
brought unaware, within the reach of its severity, by reason 
of the law’s uncertainty.”] * 

The punishment of high treason is solemn and terrible. 
[As will be seen in an ensuing chapter, but far less appalling 
and revolting than in the time of Blackstone.] 
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CHAPTER LXIII. 

FELONY AND MISDEMEANOR.* 

[4 Bla. Com. 94-^7. f 

Felony, in the fjeneraJ acceptation of our English law, 
comprises # every species of crime, wh^sh occasioned, at 
common law, the forfeiture lands and goods. This most 
frequently happens in those crimes, for which a capital 
punishment either is, or was, liable to he inflicted. Treason* 
itself, says Sir Edward Coke, was anciently comprised under 
the rteme of felony: aiyl in confirmation of this we # may 
observe, that the statute of. treasons, 25 Edward Ill., c. 2 U 
speaking of some dubious crimes, directs a reference to 
parliament; that it may be there adjudged, “ whether they 
be treason, or other felony.” All treasons, therefore, strictly 
speaking, are felonies; though all felonies are not treason. 
Ajid to this also we may add, tljat not only all offences, 
now capital, are, in some* degree or other, felony j but that 
this is* likewise the case with some other offence?, which are 
not punished with death; as suicide,"where the party is 
already dead, manslaughter and larteny:* all wmch are, 
strictly speaking, felonies, as they subject the committers 
of them to forfeitures. So that upon the whole, the only 

* Till the year 1827 there was a distinction between Grand and Petty 
Larceny, which was then abolished, by stat. 7 & 8 Geo. IY. c. 29, § 2. 
Now, whatever be the value of the property stolen, it is Larceny. 
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adequate definition of felony seems to be that which is before 
laid down; viz., an offence which occasions a total forfeiture 
of either lands, or goods, or both, at the common law; and 
to which capital or other pumsnment may be superadded, 
according to the degree of guilt. -» « 

To explain this mattes a little farther < the <jvord felony, 
or fehnia, is of undoubted feudal original, being frequently 
to be met with in the books of feuds, &c.; but the deri¬ 
vation of it has much puzzled juridical lexicographers : some 
deriving it‘from the Greek (fy\os, an impostor or deceiver; 
others from the Latin, falls- frfclli, to countenance which 
they would have it called fullonia. Sir Edward Coke, as his 
manner is, has given # us a still stranger etymology; that it 
is crimen animo felleo perpclratum, with a bitter or galiish 
inclination. But all of.them agree in the description, that it 
is such a crime aa jeeasions a forfeiture of all the offender’s 
lands or goods. And this gives $*eat probability to Sir Henry 
Spelman’s Teutonic or German derivation of it: in which 
language indeed, as the word is clearly of feudal original, 
we ought rather to ^.ook for its signification, than among 
the Greeks and llomans. Fe-lon then, according to him, is 
derived from two northern words: fcf, which signifies, as we 
well know, the fief, feud, or beneficiary estate; and Ion, 
which signifies price or value. [Felony is, therefore, the 
same as pretium feudi, —the consideration for w 7 hich a man 
gives up his fief; as we say in common speech, such an 
act is “ as much as your life" or estate “ is worth;" in 
this sense it will clearly signify the feudal forfeiture, or 
act by which* an estate is forfeited, or escheatB to the 
lord. , 

Feloi^, and the act of forfeiture to the lord, being thus 
synonymous terms in the< feudal law, we may easily trace 
the reason why, upon the introduction of that taw into 
England, those crimes which induced such forfeiture or 
escheat of lands (and by a small deflection from the original 
sense, such as induced the forfeiture of goods also) were 
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denominated “felonies” Thus it was said, that suicide and 
robbery were felonies; that », the consequence of such 
crimes was forfeiture; till by long use we began to signify 
by the term felony, the actual crime committed, and not 
the penal coiftequence. »And upon this system only can 
we account fcr the^cause why treason in ancient times was 
held .to be a .specie* of felony: viz., because it induced a 
forfeiture. [In short, the true criterion of "felony, is 
forfeiture; and accordingly, to this day, all felpnies punish¬ 
able with death, oeq^sioa a fonfeitiyc, to a greater or less 
extent, of the lands of the offender ;* and the total forfeiture 
of his goods and chattels j and even such felonies as are not 
capitally punishable, occasion the total forfeiture of the # 
convicted person’s goods and chattels.* In misdemeanors, 
there is no forfeiture, nqr are there afly accessories; all 
being principals. . ** 

[Felonies and misdemeanors jare the creatures of both 
common, and statute law: the latter, in modern times, 
having been very active in declaring, and that often some¬ 
what arbitrarily, what acts shall or shall not be referred to 
the ofte or the other category. To obtain, for instance^ ten 
thousand pounds’ worth of goods or money, by the grossest 
false pretence, is declared a misdemeanor only; to steal a 
farthing, a felofly. Similar punishment, moreover, may be 
inflicted in both classes of offence: except that a fine can 
be imposed in misdemeanor only: since oq a conviction for 
fqjony, there is, through tlie forfeiture, nothing left to sa¬ 
tisfy the fine. The subjects of both classes of offences, , 
consist diiefly of injuries, by malice, force? eft fraud, to 
character, person* or property. Threatening to publish a 
libel, for instance, with an intention to extort monty, or pro¬ 
perty, or obtain an office or a situation, is a misdemeanor, 
punisliaftle with fine, imprisonment, and hard labour; but 
threatening to accuse of certain crimes , with such Iff 


* 4 Steph. Com. 88. 
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intention, is felony, punishable with even transportation for 
life. The legislature seems l&tterly to have become sensible 
of the frequently shadowy nature of the distinction, in at 
least a technical point of view, between a felony and a 
misdemeanor; and has endeavoured to averi; a failure of 
justice on that account, in the way pointed ou* in a former 
chapter: namely, that if it appear, on the trial of a person 
for a misdemeanor, that the facts amount, in law, to felony, 
he shall not,,.by reason thereof, be entitled .to be acquitted 
of such misdemeanor: and he shall not be liable to be pro¬ 
secuted, afterwards, for felony, on the same facts, unless 
the judge thin'k fit, in his discretion, to discharge the jury 
from giving a verdict, and direct the prisoner to be tried for 
the felony : an enactment aimed at the removal of difficulties 
arising out of the doctrine that a misdemeanor was merged 
in the felony.* Before the passing of the act here referred 
to, there was no power, in an® indictment for felony, to find 
a verdict for anything less than a felony, or in an indict¬ 
ment for a misdemeanor, to find a verdict for an attempt to 
commit one. The jury are now, however, empowered, if 
they^see that the prigpner did not complete the offence, in 
an indictment for felony or misdemeanor, to convict re¬ 
spectively of an attempt to commit either offence; finding 
him not guilty, however, of the felony or miademeanor.t 
[An attempt to commit either a felony or misdemeanor, 
whether either be created by statute or common law, is 
itself, generally speaking, a misdemeanor, punishable ac¬ 
cordingly ; but (attempts to commit certain felonies are 
declared felonies^ and punishable with transportation for 
fifteen years : as under stat 9 A 10 Yict. c. 25, § 7, in the 
case ofTnaliciously attempting ‘to set fire to buildings, 
vessels, mines, stacks, or vegetable produce. 


v.~ 


* Stat. 14 & 15 Yict. c. 100, § 12. 


, + Id. § 9. 
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• • • 

-n- • 

HOMICIDE. 

. [4 Bla. Com. 177-£01.] 

Ob crimes injurious to # the pers®ns of private subjects, 
the most principal, and important is the*offence of taking 
away that life, which ig the •immediate gift of the great 
Creator, and of which, therefore, no man can l?e entitled to 
deprive himself; or another, but in some manner either* 
expressly commanded in, ^r evidently deducible from, those 
laws *vhieli the Creator has given us^ the divine laws, I 
mean, of either nature, or revelation. The subject, there¬ 
fore, of the present section, will be the offence of homicide, 
or destroying tbe life of man: in the several stages of guilt, 
arising from the particular circumstances of attendant 
mitigation, or aggravation. 

^Homicide, or the killing*of any lnftnan creature, is of 
three kinds: justifiable, excusable, ob felonious. The first 
has ntf share of guilt at all; the second very little; hut the 
third is the hightst crime agaiust the*law of nature that 
mau is capable of committing. [TShere is no loftger, in 
point of law, any practical distinction between justifiable 
and excusable homicide; siuce in tbe year 1828, it was 
enacted by statute? 9 Geo. IV., c. 31, § 10, “ that no jpunUb * 
ment or forfeiture Bhall be incurred by any person, who 
shall kill another by misfortune, or in his own defence, or 
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in any other manner, without felony The only distinction 
now is, between homicide, guilty, or guiltless,—felonious, 
or not, and consequently punishable or dispunishable. 
As it is, however, of the highest importance to % know to 
which of these two categories a particular c^sc of homicide 
is referable,—and the latter of them involves thf ancient dis¬ 
tinction between justifiable and cxcusa&le,—it is considered 
proper not to disturb the order in which the commentator 
discusses thpse matters.] „ 

Justifiable homicide is of divers kinds :— 
i. Such as is owing to some unavoidable necessity, 
without any will, intention, or desire, and without any 
inadvertence or negligence, in the party killing, and there¬ 
fore without any shadow of blame. As, for instance, by 
virtue of such amofficcr as obliges one, m the execution of 
public justice, te» put a malefactor to death, who had for¬ 
feited his life by the laws and verdict of his country. Tins 
is an act of necessity, and even of civil duty; and therefore 
not only justifiable, but commendable, w here the law requires 
it. But the law must requeue j£, otherwise it is not justi¬ 
fiable ; therefore wantonly to kill the greatest of malefactors, 
€ a felon or a traitor, attainted, or outlaw ed, deliberately, 
uncompelled, and extrajudieially, is murder. For as Bracton 
justly observes, islud homicidum , si Jit ex lwore, vel dclecta- 
tione efundendi humanum sangwnem , Ucct juste oesidatnr 
iste , tamen ocejsor peceat mortahter, propter intentionem 
eorruptam. And farther, if judgment of death be given bj 
a judge not authorised by lawful commission, and execution 
be done accordingly, the judge is guilty of murder. And 
upon this account," Sir Matthew Hale himself, though ho 
accepted the place of sa judge of the Common pleas under 
Cromwell’s government (Jsinco it is necessary to decide the 
disputes of civil property, in the worst of times), yet declined 
“to Bit on the crown side at the assize8,'and try prisoners; 
having veiy strong objections to the legality of the usurper’s 
commission: a distinction perhaps rather too refined; since 
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the punishment of crimes is at least as necessary to society, 
as maintaining the boundaries of property. t Also, such 
judgment, when legal, must be executed by the proper 
officer, or his appointed deputy: for no one else is bequibed 
by law to do*it, which requisition it is that justifies the 
homicide. If another person do It of his own head, it is 
held .to be murder :*even though it be the judge himself. 
It' must farther be executed, servato juris ordine ; it must 
pursue the sentence of the court. If an officer behead one 
who is adjudged toJ>e hanged, or vice versd t it is murder: 
for he is merely ministerial, *and’therefore justified only 
when he acts under the authority and compulsion of the 
law: but if a sheriff change one kind of death for another,, 
he ihen acts by his own authority, which extends not to 
the commission of homicide; and bftsideS* this licence Inight 
occasion q very gross abuse of his power. The queen 
indeed may remit part«of a Sentence; as, in the case of 
high treason, all but the beheading; but this is no change, 
no introduction of a new punishment: and in the case of 
felony, where the judgment is to be hanged, the queen, 
it haft been said; cannot legally ord^r even a peer ijp be 
beheaded. • ’ , 

Again; in some cases homicide is justifiable, rather by 
the permission,*than by the absolute command, of the law, 
either for the advancement of public justice , which without 
such indemnification would never be carriejl on with proper 
vigour; or, in such instances whqjre it is committed for the 
prevention of some atrocious crime i which eannot otherwise 
be avoided. • * 

Homicide, committed for the advancement # of pifblic jus¬ 
tice is: 1. Where an officer, in thePexecution of his office, 
either in a civil or criminal case,*kills a person that assaults 
and resists him. 2. If an officer, [or his assistant], in the 
due execution of Sis office, in either a civil or criminal d&ef 
arrests, or attempts to arrest, one who resists, and, in the 
endeavour to take him, kills him. [But a constable cannot 
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kill or shoot at a man when in the act of committing what 
is a misdemeanor, being a first offence, but really a felony 
in the particular case, by reason of previous convictions, 
which were, however, unknowii' to the constable.* Nor can 
a private person who has arrested,“on suspicion of felony, an 
innocent person, who brehks away from hffii, kill him, though 
he cannot be otherwise taken; for he & not bound to take 
notice of the authority which, in such a case, the law gives 
to a private.person.t] 3. In case of a rot or rebellious 
assembly, the officers endeavouring to disperse the mob 
are, in case of absolute necessity, justifiable in killing 
them. Whefo the prisoners in a gaol, or going to a 
gaol, assault the gaoler or officer, and lie in his defence 
kills any of them, it is justifiable, for the sake of pre¬ 
venting an escaped Bu£ in all these cases there must be 
an apparent necessity on the officer’s side; viz., that the 
party could not be arrested or apprehended, the riot could 
not be suppressed, the prisoners could not be kept in hold, 
unless such homicide were committed: otherwise, without 
such absolute necessity, it is not justifiable. [It must be no 
ordivary emergency that will warrant the use of fatal ftnrc.J 
. In the next place, such homicide as-os committed- for the 
prevention of auy forcible and atrocious crime, is justifiable 
by the law of nature; and also by the law' df England, as it 
stood so early as the time of Bracton, and as it is since 
declared, in statute 24 Hen. VIII. c. 5. If any person 
attempt a robbery or murder of another, or attempt to 
break open a boA.se, in the night time, (which extends also 
to on attempt to bum it,) and shall be killed in such 
attempt* the slayer’ shall he acquitted* and discharged. 
This reaches not to day crime unaccompanied with force, 
as picking of pockets; ofc to the breaking open of any 
^house in the dety time , unless it carry with it an attempt 

* Reg. v. Dodson, 20 Law J. (Mag. (Jus.) 57. * 

f 2 Hale, F. 0. 83. • 
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of robbery also. So tbe Jewish law, which punished no 
theft with death, 'makes homicide justifiable in case of only 
nocturnal house-breaking: “ If a thief be found breaking 
up, and he be smitten thai he die, no blood shall be shed 
for him; butnf the sun*be risen upon him, there Bhall 
blood be shed for Mm: for he should have made full resti-. 
tutiop.” * [A woman is justified in killing a man attempting 
to violate her chastity, and a husband or father one who is 
attempting that horrible outrage on his w r ife or daughter; 
but not if there be, however criminal, consent.] * 

In these instances of justifiable homicide, it may be 
observed that the slayer ^is in no kind of fault whatsoever, 
not even in the minutest degree; and is therefore to be, 
totally acquitted and discharged, with commendation rather 
thun »b]ame. But that is not quitb the* case in excHsable 
homicide, the very name wlpreof imports»some fault, some 
error, or omission; so ti^vial however, that the law excuses 
it from the guilt of felony, though in strictness it judges it 
deserving of some little degree of punishment.t 
n. Excusable homicide is of two sorts; either per infortu¬ 
nium , by misadventure; cp* se defendendo , upon a principle of 
self-preservation. "Wcsvill first see wherein these two species 
of homicide are distinct, and then wiicrein they agree. 

Homicide pet* infortunium, or misadventure, is where a 
man taping a lawful act, •without any intention of hurt, 
unfortunately kills another: as where a man is at work 
w^h a hatchet, and the head thereof flies off and Wills a 
stander-by; or where a person [without being guilty of neg¬ 
ligence] is shooting at a mark, and undcsignedly kills a man: 

• for the act is lawftd, and the effect is mdtely accidental. So 
where a parent is modoratdly correcting his child, a master 
his apprentice or scholar, or an officer punishing a criminal, 
and happens to occasion his death, it is only misadventure ; 
for the act of corfection was lawful: hut if he exceed tlfe 1 

+ Tide ante, p. 608, 4. 

a a 


* Exod. xxii. 2. 
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bounds of moderation, in either the manner, the instrument, 
or the quantity of punishment, and death ensue, it is man¬ 
slaughter at least, and in some cases, according to the 
. circumstances, murder; for the act of immoderate correction 
is unlawful. 

[If death ensue, in an innocent and allowable sport and 
recreation, or manly exercises tending to give strength, 
activity, fend skill in the use of arms, and entered into 
merely as private amusements among friends—as boxing, 
cudgels, Soils, or wreqjbling,—as. tlieqp are lawful, it falls 
within the rules of excusable homicide; but if the sport be 
unlawful in itself, or productive of danger, riot, or disorder, 
( so as to endanger the peace—as a prize fight—and death 
ensue, it hi manslaughter.*] 

Likewise to whip another's hprse, -thereby he runs over 
a child and kills him, is held ty be accidental in the rider, 
for he had done nothing unlawful but manslaughter in the 
person who'whipped him, for the act was a tresspass, and at 
best a piece of idleness, of inevitably dangerous consequence. 

Homicide in self-defence, or se defendendo , upon a sudden 
affray, is also excusable, rather.than justifiable, by the 
t English law. This species of self-defence must be distin¬ 
guished from that just now mentioned, as calculated to hinder 
the perpetration of forcible and atrocious* 1 crime; which is 
not only a matter of excuse, but of justification. But the self- 
defence of which we are now Bpeaking, is that whereby a 
man may protect bimsqlf from an assault, or the like, in 
the course of a eudden brawl or quarrel, by killing him who 
assaults him; in which latter case the law presumes both in 
some degree of fahlt, but for which tbte survivor can no 
longer be punished. A And this 1 is one + instance of what 
the law expresses by the word chance-medley, or, as some 
rather choose t& write it, chaud-medley , the former of which, 
its etymology, signifies a casual affray, the latter an 


* East’s Fleas of Or. Ch. Y. § 41. 


t 4 Steph. Com. 127. 
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affray in the heat of blood or passion; both of them of 
pretty much the Same import :«but the former is in common 
speech too often erroneously applied to any matter of 
homicide by misadventure ;• whereas it appears by the 
stat. 24 Hen.«Vlll., o» 5, and our ancient books, that it 
is properly af>plied«to such killing ns happens in self-defence 
upon, a sudden rencounter. This right of natural defence 
does not imply a right of attaching ; for, instead of attacking 
one another for,injuries past or impending, m§n need only 
have recourse to tbp prpper tribunals of justice. They 
cannot therefore legally exercise this right of preventive 
defence, but in sudden and violent cases; when certain and 
immediate Buffering would be the consequence of waiting 
for the assistance of the law. Wheifefore, to excuse homicide 
by the plea of self-defence, it must‘appear that the Slayer 
had no other possible, or > at least, probable, means of 
escaping from his aBsrilqpt. • 

It is frequently difficult to distinguish this species of 
homicide (upon chance-medley in self-defence) from that 
of manslaughter, in the proper, legal sense of the word. 

But the true criterion between them seems to be this: when 

• 

both parties are actually combating at the time when the 
mortal stroke is given, the slayer is then guilty of man¬ 
slaughter; but if the slayer has not begun the fight, or, 
having begun, endeavours to decline any further struggle, 
and afterwards, being closely pressed by his. antagonist, kills 
him to avoid his own destrcfbtion, this il homicide excusable 
by self-defence. For which reason *the Jaw requires, that 
the person who kills another in his own defence, should 
have retreated as 4ar as he convenient^ and safely can, to 
avoid the violence of the assault, before he turns upon his 
assailant; and that not factitiously, or in order to watch 
his opportunity, butffrom a real tendemess*of shedding his 
brother's blood. And though it may be cowardice, in timeTtf 
war between two independent nations, to flee from an enemy; 
yet between two fellow-subjects the law countenances no 

as2 



HOMICIDE IN SELF-DEFENCE. 


612 

t 

bucTi point of honour: because the queen and her courts 
are the vindices injuriorwm, and will give to the party 
wronged all the satisfaction he deserves. The party as¬ 
saulted must therefore flee a& far as he conveniently can, 
till prevented by reason of some* wall, ditch, or other 
impediment; or as far as the fierceness 6f the: assault will 
permit him: for it may be so fierce at/ not tp allow lijm to 
yield a step, without manifest danger of his life, or enormous 
bodily harm j and then, in his own defence^ he may kill his 
assailant instantly. Aijtd this ief .the doctrine of universal 
justice, as well as,of the municipal law. 

And as the "manner of the defence, so is also the time to 
n be considered; for if the person assaulted do not fall upon 
the aggressor till the aifray is over, or when he is running 
away, this is re\cnge,‘ and not„ defence. Neither, under 
the colour of self-defence, will the law permit a man to 
screen himself from the guilt of deliberate murder: for if 
two persons, A and B, agree to fight a duel,* and A give 
r the first onset, and B retreat aB for as he safely can, and 
then kill A, this is murder; because of the previous malice 
and concerted design. But if A, t upon a sudden quarrel, 
assault B first, and upon B’s returning the assault, A 
really and bona fide flee; and being driven to the wall, turn 
again upon B, and kill him: this may be %e defendendo 
according to some of our writers; though otherg have 
thought this opinion too favourable, inasmuch as the neces¬ 
sity, to which he i& at last reduced, originally arose from 
his own fault.< Under this excuse, of self-defence, the 
principal “civil and natural relations are comprehended: 
therefore master ofrd servant, parent and child, husband 
and wife, killin g an assailant irr the necessary defence of 
each other respectively, ase excused; the act of the relation 

assisting, being construed as the act Ofltke party himself. 

* • 

* It is a very high misdememeanor to send a challenge to fight a duel— 
that is, to commit murder. The heinousness of the offence may be seen 
well stated by Mr. Justice Grose in Hex v. llice, 3 East, 581. 
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There is one species of homicide se defendendo , where the 
party slain is equally innocent* with*him who occasions his 
death: and yet this homicide is also excusable* from the 
great universal principle of*s®lf-preservation, which prompts 
every man to save his owi* life preferably to that of another, 
where one •£ thefn must inevitably perish. As, among 
others, in that case •mentioned by Lord Bacon, where two 
persons, being shipwrecked, and getting on the sflme plank, 
but finding it not able to save them both, qne of them 
thrusts the other fpom it, whereljy he is drowned. He 
who thus preserves his own life afthe expense of another 
man’s, is excusable through unavoidable necessity, and the 
principle of self-defence; since their both remaining on the 
sanie weak plank is a mutual, tfiough innocent, attempt 
upon, and an endangering of, each ftther’a life. • 

Felonious homicide, is jn act of a vc*y different nature 
from the former; being.the hailing of a human creature, of 
any age, or either sex, without justification, or^xcusc. This 
may be done by killing either one’s self, or another man. ■ 
Self-murder, the pretended heroism, but real cowardice, 
of thfe Stoic Philosophers, who destroyed themselves to 
avoid those ills widely they had not the fortitude to ensure, 
though the attempting it seems to be countenanced by the 
civil law,f yet* was punished by the Athenian law with 
cutting off the hand which committed the desperate deed. 
And also the Law of England wisely and religiously con¬ 
siders, that no man has a pWer destroy life, hut by com¬ 
mission from G-od, the author of it; and,, as the suicide is , 
guilty of a double offence: one spiritual, in evading the 
prerogative of tli£ Almighty, and rushing into His immediate 
presence uncalled for; the other*temporal, against the 

• 

* Mr. Sergeant Stephen, in accordance with Hawjpns (P. C. Bk. c. 28, 

§ 26), regards this gs a justifiable homicide, for the reason assi^pe$t- 
in the text as merely excusing it. See 4 Stephen’s Com. 125 n. ( h). 

f Si qim impatient id doloris, aut tadio vitae, aut morbo , ant furore, 
wit pudore, mori maluit , non animadveriutur in eum. —Ff. 49, 16, 6. 
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queen, who has an interest in the preservation of all her 
subjects; the law haS therefore ranked' this amongst the 
highest crimes, making it a peculiar species of felony, a 
felony committed on one's self. [One who successfully 
counsels and incites another to commit «suioide, is liable to 
be tried, convicted, and punished in •all respects as a 
principal felon, and equally whether Le were or werp not 
present at the time of death: for by a recent statute,* any 
accessory before the fact, to any felony, ijiay be indicted, 
tried, convicted, and punished in, all respects as if he were 
a principal felon.] A felo de se, therefore, is he that 
deliberately puts an end to his own existence, or commits 
any unlawful malicious act, th? consequence of which is his 
own death: as, if attempting to kill another, he run upon 
his antagonist’s sword, or shooting at another, the* gun 
burst and kill himself. The party must be of years of 
discretion, and in his senses, else jt is no crime. But this 
excuse ought not to be strained to that length, to which 
our coroners' juries are apt to carry it, viz. that the very 
act of suicide is an evidence of insanity; as if every man, 
who acts contrary to reason, had no reason at all: far the 
Bame argument would prove every other criminal non 
compos, as well as the self-murderer. The law rationally 
judges, that every melancholy and hypochondriac fit does 
not deprive a man of the capacity of discerning right from 
wrong; which is necessary, as was observed in a former 
chapter,f to form a legal excuse. And therefore if a real 
lunatic kill himself, in a lucid interval, he is a felo de ee os 
much as another man. 

But now the question follows, what* punishment can 
human laws inflict on *ne who has withdrawn himself from 
their reach ? They can ret only upon what he has left 
behind him, his reputation and fortune: on the former, 
by an ignominious burial; on the latter, by a forfeiture, 


* Stat. 11 & 12 Viet. c. 46, § 1. 


t Ante, Chap. LXI. 
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from the moment of the act of suicide, of all his goods 
and chattels 1 6 the queen ^ hoping that his care fQr 
either his own reputation, or the welfare of his family 1 , 
would be some motive to (entrain him from so desperate 
and wicked am aet. [Till the year 1823, the body of a 
felo de se was buried in a cross-road, at night time, with a 
stake run through* it. In that year, however, stat. 4 
Q-eo. IV. c. 52, § 1. directed the remains of such a person 
to be buried priyately in the church-yard, or other burying- 
ground, between thp lioyrs of ning and twelvemo*clock at 
night, but without the perfonmanCe of any of the rites of < 
Christian burial: which last, indeed; was already prohibited 
by the prayer-book, for any that have * laid violent hands 
upon themselves. 

[The court of eichequer chamber, indhe year 1846, was 
occupied with a very interesting case,* «in which the argu¬ 
ments and judgment burned on the signification of the 
words “ commit suicide,’* used in a policy of fife insurance. 
It was held, that they included all acts of voluntary self* 
destruction —that is, the intentional act of a person knowing 
the probable consequences of what he was doing: it being 
immaterial whether .he was, or was not, at the time, a 
responsible moral agent ,—whether he were sane or not. ft 
was also held that the words had not a technical meaning, 
nor imported felony. The etymology of the word was made 
the subject of much learned discussion and research; and 
the passage in the text wah ofter^ referred to. 

[An eminent living -divine, ancT logician,f writes thus, 
justly and forcibly on this subject: “ When *a Christian 
moralist is called on for a direct scriptural precept against 
suicide, instead of replying that th<t bible is not meant for a 
complete code of laws , but for a system of motives and 
principles, the answer frequently given is, ‘ Thou shalt do 

* Clift v. Schwafie, 8 0. B. 487. 
t Archbishop Whately. Elements of Logic, Chap. III. $ 5 (n.) 
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no murder;' and it is assumed in the arguments drawn from 
reason, as well as in those from revelation, that suicide is 
a species of murder—namely, because ( it is called ‘ self- 
murder and thus, deluded by' a name, many are led to 
rest on an unsound argument, which like .all ether fallacies, 
does more harm than good, in the end, to <the cmee of truth. 
Suicide, if any one consider the nature, and not the name 
of it, evidently wants the most essential characteristic of 
murder, viz.: the hurt and injury done to.one s neighbour , 
in depriving him of life, as well r as to others, by the in¬ 
security they are,in consequence, liable to feel. ‘And hence, 
as no one can,, strictly speaking, do injustice to himself, he 
cannot, in the literal and primary acceptation of the words, 
be said either to rob or murder himself. He who deserts 
the post to whicji he is appointed by his-Great Master, and 
presumptuously cuts short the state of probation graciously 
allowed him for working out hi? salvation, whether by action, 
or patient endurance, is guilty, indeed, of a grievous sin, 
but of one not the least analogous, in its character, to 
mwrder. It implies no inhumanity. It is much more 
closely allied to the sin of wasting life in indolence, or in 
trifluig pursuits—that life which is bestowed as a seed-time 
for the harvest of immortality. ‘What is called, in familiar 
phrase, ‘ killing time,’ is in truth, an approach, as far as it 
goes, to the destruction of one’s own life: for * Time is the 
stuff life is made of.’”] 

The other sppeies Of criminal homicide is that of killing 
another man. Bjit in this there are also degrees of guilt 
which divide the offence into Manslaughter , and Murder . 
The difference between these, may be partly collected from 
what has been incidentally mentioned in the preceding 
articles, and principally consists in this: that manslaughter, 
when voluntary, arises from the sudden heat of the passions: 
murder, from the wickedness of the heart. 

1. Manslaughter is therefore thus defined: the unlawful 
killing of another, without malice either express or implied: 
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which may be either voluntarily, upon a sudden heat; or 
involuntarily, but*in the commission of some unlawful act. 
These were called in the Gothic constitutions homicidia 
Bulgaria qua aut casu , dut etiam sponte committuntur , 
sed in subitanm quodam ipacundiee calore et impetu. And 
hence it follows, that in manslaughter there can be no 
accessories before the*fact; because it must be done without 
premeditation; but there may be accessories after? 

As to the first, jot voluntary branch: if upon a sudden 
quarrel two persons fight„and one pf them kill the other, 
this is manslaughter: and so it is; if, u^on such an occa¬ 
sion, they go out to fight in a field: for this is one con - 
tinned act of passion; and tjie law pays such a regard to 
human frailty, as not to put a hasty, and a deliberate, act 
• upon the same footirtg with regard tcJ guilts So also if asman 
be greatly provoked, as by^ralling his nose, or other great 
indignity, and immediately ldll«the aggressor, though this be 
not excusable se defendendo , since there is no absolute neces¬ 
sity for doing it to preserve himself \ yet neither is it murder, 
for there is no previous malice; but it is manslaughter. In 
this, however, and in every other ease of homicide uj)on 
provocation, if there bp a sufficient cooling time for passion 
to subside, and reason to interpose, and the person so pro¬ 
voked afterwards kill the’ other, this is deliberate revenge, 
and no| heat of blood, and accordingly amounts to murder. 

^Manslaughter, therefore, on a sudden provocation, differs 
frqjn excusable homicide sc tiefendendo, ih tliis^ that in one 
case there is an apparent necessity, feff self-preservation, to 
kill thd aggressor: in the other no necessity atpall, being 
only a sudden act of* revenge . • 

The second branch, or involuntary •manslaughter, differs 
also from homicide excusable by misadventure, in this: 
that misadventure always happens in consequence of a law¬ 
ful act, but this species of manslaughter in consequence 6f 
an unlawful one. As if two persons play at sword and 
buckler, unless by the king’s command, and tne of them 
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kill the other: this is manslaughter, because the original act 
was unlawful; hut it is not murder, for the one had no intent 
to do the other any personal mischief. So where a person 
does an act, lawful in itself/ but in an unlawful manner, 
and without due caution and circumspection : as when a 
workman flings down a atone or a piece? of timber into the 
street and kills a man; this may be / *either misadventure, 
manslaughter, or murder, according to the circumstances 
under which the original act was done? if it were in a 
country fillage, where few passengers are, and he call out 
to all people to have a ’care, it is misadventure only; but if 
it were in London, or any other populous town, where people 
are continually passing, it is manslaughter, though he give 
loud warning; and miftder, if he know of their passing, 
and give no warding at all, for then it’is malice against all 
mankind. [It may be received Ss a general rule, that when¬ 
ever a person is employed in the discharge of any duty whence 
danger may^arise to others, his neglect of ordinary precaution 
or careless, or grossly unskilful discharge of such duties, if 
occasioning death, will be manslaughter; but it must be an 
act^ of personal misconduct, to entail criminal re&ponsi- 
bility.] In general, when an involuntary killing happens 
in consequence of an unlawful act, it will be either murder 
or manslaughter, according to the nature 1 of the act which 
occasioned it. If it be in prosecution of a felonious intent, 
or in its consequences naturally tend to bloodshed, it will 
be murder; but, if no more wSs intended than a mere civil 
trespass, it will amodnt only to manslaughter. 

Next, as to the punishment of this degree of homicide. 
The crime of manslaughter amounts to felony, and the 
offender is liable, in»the discretion of the court, on con¬ 
viction, to be transported for life, or kept in penal ser¬ 
vitude ; or imprisoned, with or without hard labour, for any 
tbrm not exceeding four years, or to pay a fine.* And besides 


* Silt. 9 Geo. IY. c. 31, | 9 ; 16 k 17 Viet. c. 99. 
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this, as we have Been,* by a late act,t introducing an 
entirely novel principle into opr laws, one guilty of man.- 
slaughter, or even .murder, may be sued by the repre¬ 
sentative of the deceased, in an action for damages, for the 
benefit of tho wife, husband, parent, and child of the 
deceased, proportioned to the pecuniary injury •resulting 
from # the death, to lie divided among the parties in such 
shares as the jury shall, by their verdict, direct. • 

[In the indictment for manslaughter it is unnecessary to 
state the manner »$r means of dgath; but it Suffices to 
charge that the defendant “ did feloniously kill and slay the 
deceased.” J] • 

2. We are next to consider the crime of deliberate and ( 
wilful mtjbdek ; a crime at which human nature starts, 
and which is, I beli^re, punished alnfost universally through¬ 
out the world, with death.* The words of»the Mosaical law, 
over and above the genial precept to Noah, that “ whoso 
sheddctli man's blood, by man shall his blo5d be shed,” 
are very emphatieal in prohibiting the pardon of murderers. 1 
“ Moreover ye shall take no satisfaction for the life of a 
murderer, who is guilty of death, but he shall surely be put 

to death; for the land«cannot be cleansed of the blood that is 

• • 

shed therein, but by the blood of him that shed it.” [And 
the reason assigned for the prohibition of murder is very 
awful '-j—for in the image of God made He *»**».§] 

£Thc name of murder , as a crime, was anciently applied 
oijjy to the secret killing of anothef, which the word 
moerda signifies in the Teutonic language: but is now 
used without regarding whether the party slain* was killed 
openly, or secretly. • 

Murder is therefore now* thus defined, or rather described, 
by Sir Edward Coke; “ when a person, of sound memory and 
discretion, unlawfully killeth my reasonable creature in being f 


* Ante pp. 578, 9, chap. LX. + 9 & Viet. c. 93. 
J Stat. 14 & 15 Viet. c. 100, § 4. § Gftn. ix. 6. 
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and under the king's peace , with malice aforethought , either 
express or implied The best way of examining the nature 
of this crime will be by considering the several branches of 
this definition. »■ 

First, it must be committed® by a *“ ptJrson of sound 
memory and discretions” for lunatics'or infants, as we 
have already observed, are incapable* of committing any 
crime, except in cases where they show a consciousness of 
doing wrong,* and of course a discretion, or discernment, 
between good and evil. 

Next, it happens whbn a person of such sound discretion 
“unlawfully kiUeth.” The unlawfulness arises, from the 
killing, without warrant, or excuse: and there must also be 
an actual killing, to constitute murder; for a bare assault, 
with <ntent to -kill, is only a great misdemeanor, though 
formerly it was hold to be murder. [Now, whoever shall 
stab, cut, or wound any person, or cause to be taken any 
poison, or cither destructive thing, or by any means what¬ 
soever , cause to any person any bodily injury dangerous to 
life, with intent to commit murder, is guilty of felony 
punishable with death; and the attempt to do so, though 
no bodily injury ensue, is also felony, punishable with 
transportation for life, or fifteen years.f An assault occa¬ 
sioning actual bodily harm, is a misdemeanor punishable 
with imprisonment and hard labour: J and the unlawfully 
and maliciously inflicting grievous bodily harm, wlietKfcr 
with or without an Instrument/and whether the skin be or 
be not broken, is a misdemeanor punishable wdth imprison¬ 
ment not exceeding three years, and hard labour.§] The 
killing may be by jfbisoning, striking, starving, drowning, 
and a thousand othe#' forms of death, by which human 
nature may be overcome** [and it is no longer necessary 

m * Ante, p. 616. - 

4* St. 7 Will. IV. & 1 Viet. c. 65, § 2 j and see c. 89, §§ 4, 5 ; and 
st. 8 & 9, Viet. c. 2a, §§ 2, 7. 

J St. 14 & llfVict. c. 100, § 29. , 


§ Id. § 4. 
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to set forth in the indictment, the manner in which, or the 
means by which, the death of tj^e deceased was caused; but 
it suffices to charge that the defendant “ did 'feloniously, 
wilfully , and of his malicB ^forethought, kill and murder 
the deceased.*’/] .There jvas by the ancient common law, 
one species §f killing held to be«murder, which may be 
dubious at this day^ as there hath not been an instance 
wherein it has “been held tfi be murder, for many yfears past: 

I mean by bearing false witness against another, with an 
express premeditated design to take away his life, so as 
the innocent person be condemned and executed. The 
Gothic laws punished in this case, both the judge, the 
witnesses, and the prosechtor: and among the Romans, the 
lex Cornelia de sicariis, punished*tlie false witness with 
dcatl^ as being guilty of a species ®f assassination. There 
is no doubt that this is equally murder, in foro comcientite, 
as killing with a sword ^ though the modem law (to avoid 
the danger of deterring witnesses from givftig evidence 
upon capital prosecutions, if it must be at the peril of their' 
own lives) has not yet punished it as such. If a man, 
however, do an act of which the probable consequence 
[—and every man ^ taken to contemplate the natural 
and necessary consequence of his own act—] may be,* 
and evidently is, death, such killing may .be murder, 
although no stroke be struck by himself, and no 
killing may be primarily intended: as was the case of 
the unnatural son, who e&posed his *sic5 father to the 
air, against his will, by.reason thereof Jie died; of the 
woman, who laid her child under leaves in asi orchard, 
where a kite struck it and killed it ;• and of the parish- 
officers who shifted a child from parish to parish till it died 
for want of care and sustenance^ So tocf, if a man, have a 
beast that is used to do mischief; and # he knowing it, 
suffer it to go abroad, and it kill a man; even this is man- 
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slaughter in the owner * hut if he had purposely turned it 
loose, though barely to frighten people and make what is 
called sport, it is with us, as in the Jewish law, as much 
murder, as if he had incited a bear or dog to worry them. 
If a physician or surgeon give, his patient a potion or 
plaister to cure him, whhh contrary to expectation kills him, 
this is neither murder nor manslaughter, but misadventure. 
[If, howerer, a physician or surgeon, whether regularly 
trained and licensed or not, occasion death through his gross 
want of skill , or care , it is clearly manslaughter, with all 
its incidents criminal and civil, as already explained.] In 
order also to -make the killing murder, it is requisite that 
the party die within a year and a day, after the stroke re¬ 
ceived, or cause of death administered; in the computation 
of which, the t wfcole day upon which -the hurt was done, 
shall be reckoned,,the first. 

Further; the person killed njiuat be “a reasonable 
creature in'being, and under the king’s peace,” at the 
time of the killing. Therefore to kill an alien, or an 
outlaw, who are all under the queen’s peace and pro¬ 
tection, is as much murder, as to kill the most regular-born 
Englishman. 

Lastly, the killing must be committed “with malice 
• aforethought,” to make it the crime of murder. This is the 
grand criterion which now distinguishes murder froifl other 
Trilling : and this malice prepense, malitia prcecogitata , is 
not so properly spite or malevolence to the deceased in p£j.y- 
ticular, as any. evil design in general: the dictate of a 
wicked, depraved, and malignant heart; un disposition d 
fairs un male chose; and it may b# either express, or 
implied in law. Express malice is when one, with a sedate 
deliberate mind, and formed design, doth kill another: 
which formed design is evidenced by external circumstances 
discovering that inward intention, as lying in wait, ante¬ 
cedent menaces?, former grudges, and concerted schemes 
to do him some bodily harm. This takes in the case of 
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deliberate duelling, where both parties meet, avowedly, with 
an intent to murder; thinking it their duty as gentlemen, 
and claiming it as their light, to wanton with their own 
lives and those of their fqjlow-creatures; without any 
warrant or ai^honity frojji any power either divine or 
human, but is. direct contradiction to the laws of both God 
and man: and therefore the law has justly fixed the crime and 
punishment of murder, on them, and on their seconds also. 

Also, if even ugon a sudden provocation, one beat another 
in a cruel and unusual manner, so that he die, though the 
former did not intend his death, yet 1 he is guilty of murder 
by express malice ; that is, by an express' evil design, the 
genuine sense of malitia * As when a park-keeper tied a 
boy,‘that was stealing wood, to a horse’s tail, and dragged 
him along the park^ when a master corseted his servant 
with an iron bar; and a schoolmaster stamped on his scholar, 
so that each of the sufierers'diedthese were justly held to 
be murders, because the correction being excessive, and such 
as could not proceed but from a bad heart, it was equivalent * 
to a deliberate act of slaughter. Neither shall he be guilty 
^ of a loss crime, who kills another in consequence of such a 
wilful act, as shows hipi to be an enemy to all mankind in 
general; as going deliberately, and with an intent to do' 
mischief, upon *a horse used to strike, or coolly dis¬ 
charging a gun among a multitude of people. So if 
a man resolve to kill the next man he meets, and 
do kill him, it is murder although 4ie fcqew him not; 
for this is universal maUcc. Ariel, *if twq or more come 
together to do an unlawful act against the queen’s peace, 
of which the probaHe consequcnoe might be bloodshed,— 
as to beat a man, to commit a rivi, or to *rob a park: 
and one of them kill a man; if is mufder in them all, 
because of the unlawful act, the malitit^ pracogitata , or 
evil intended befove-hand. • 

Also in many cases where no malice i$ ‘expressed, the 
law will imply it: as where a man wilfully poisons another, 
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in such a deliberate act, the law presumes malice, though no 
particular enmity can • be ^proved. And if a man kill 
another suddenly, without any, or without a considerable 
provocation, the law implies pi Mice; for no person, unless 
of an abandoned heart, would be guilty of sufsh an act, upon 
a slight, .or no, apparent cause. No affront* by words or 
gestures only, is a sufficient provocation, so as to excuse or 
extcnuatOwuch acts of violence as manifestly endanger the 
life of another. But if the person so provoked had unfor¬ 
tunately killed the other, by beating liim in such a manner 
as showed only an intent to. chastise and not to kill him, 
the law so far considers the provocation of contumelious 
behaviour, as to adjudge it only manslaughter, and not 
murder, tin like manner if one kill an officer of justice, 
either civil or griqpinal, an the execution’ of his duty, or any 
private person endeavouring to Suppress an affray or appre¬ 
hend a felon, knowing his authority, or the intention with 
which he iffterposes, the* law will imply malice, and the 
killer shall be guilty of murder. And if one intend to do 
another felony, and undesigncdly kill a man, this is also 
murder. Thus if one shoot at A, and miss him, bu t kills 
B, fhis is murder; because of the previous felonious intent, 
' which the law transfers from one to the other. The same 
is the case where one lays poison for Ay and B, against 
whom the poisoner had no malicious intent, takes it, # and it 
kills him ; this is likewise murder. It were endless to go 
through all tl\e cas&s of homicidfe, which have been adjudged 
either expressly, or impliedly, malicious: these therefore 
may suffice as a specimen; and we may take it for a general 
rule that all homieido is malicious, and of 

course amounts to murder, unless where justified by the 
command or perniission ofj.the law; excused on the account 
of accident or ^elf-preservation; or alleviated into man¬ 
slaughter, by being either the involuntary consequence of 
some act, not klkietly lawful, or if voluntary, occasioned by 
some sudden and 1 sufficiently violent provocation. And all 
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these circumstances of justification, excuse, or alleviation, it 
is incumbent upoh the prisoner^ to make out, to the satis¬ 
faction of the court, and jury: the latter of whom are to 
decide whether the circumstances alleged are proved to 
have actually existed; the former, how far they extend 
to take awty, or 'mitigate, the g*uilt. For dll' homicide 
is presumed to be malicious, until the contrary appeareth 
upon evidence.* ** 

[Every person, convicted of murder, or. of being an ac¬ 
cessory before the fact to. murder, shall suffer death as a 
felon ; and any accessory after the fact (by which is meant, 
any one who, knowing the murder to have been committed, 
receives, harbours, or assists the murdeyer, instead of taking 
steps to brif% him to justice) is liafile to be transported, or 
kept in penal servitude, for life, of be Confined, with or 

without hard labour, for anj term not exceeding four years.] 

% 

> 

* Foster, 255. 
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CHAPTEB LXV. 

INDICTMENT, ARRAIGNMENT, AND TRIAL. 

BK Com. 302—362.] 

Air indictment 7 is a 'written accusation, of one or more 
persons, of a crime or misdemeanor, preferred to, and pre¬ 
sented upon oath [or solemii affirmation] by a grand jury. 
To this end the sheriff of every county is bound to return 
to every session of the peace, and every commission of 
oyer and terminer, and of general gaol delivery, twenty- 
four good and lawful men of the county, some out of 
every hundred, to inquire, present, ds, and execute all those 
things, which on the part of our lord the king, shall then 
and there be commanded them. 

They are usually gentlemen of the best figure,, in the 
county or borough. As many as appear upon this panel 
are Bwom upon the grand jury, to the amount of twelve at 
the least, and not more than twenty-three; that twelve 
may be a majority. 

This grand jur^ are previously insfrufeted in the articles 
of their inquiry, by & charge from the judge who presides 
upon the bench; [who to enable him to discharge this duty 
efficiently, has read over the depositions against the prisoners 
tb be tried, and thus ascertains whether any difficulty of 
law or fact requires being noticed, and explained to the 
grand jury.] They then withdraw, to sit and receive 
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indictments, which are preferred to them in the name of 
the queen, but at the suit of # any private prosecutor; and 
they are to hear evidence on behalf of the prosecution only; 
for the finding of an indictiqent is only in the nature of an 
inquiry, or aqpusation, which is afterwards to be tried and 
determined f and «the grand jury are only to inquire, upon 
their oaths, whether there be sufficient cause to call upon 
the party to answer it. A grand jury, howevsf, ought to 
be thoroughly persuaded of the truth of an indictment, 
so far as their evidence, goes: apd not to reftt satisfied 
merely with remote probabilities; & doctrine that might be 
applied to very oppressive purposes. • , 

When the grand jury have heard the evidence, if they # 
think it a groundless accusatioif, they used formerly to 
endorse on the back of the billf * ignerynw; ’ or, * we 
know nothing of it; * intimating, that* though the facts 
might, possibly, be true k that 4ruth did not appear to them ; 
but now they assert in English, more absolutely,'* not a 
true bill ;* or, which is the better way, * not found but a* 
fresh bill may afterwards be preferred to a grand jury at a 
subsequent assize or sessions. If they arc satisfied of the 
truth of the accusaljon, they then endorse upon it a ^true 
bill.* [If there be several defendants, the grand jury may 
find, or ignore the bill against all, or any they please ; and 
as to,all or any of the counts, but not as to a portion of a 
count.] The bill is then said to be ‘ found ,* and the party 
stands ( indicted.’ But fb find a bill* tkerq must at least 
twelve of the jury agsee; for *so" tender is the law of, 
England of the lives [and liberties] of the subject, that ex¬ 
cept in the case of summary conviction^ no man can be con¬ 
victed, at the suit of the queen, of any offence*unless by the 
unanimous voice of twenty-fowr m oi his hquals and neigh¬ 
bours ; that is, by twelve at least of the grand jury, in the 
first place, assenting to the accusation*, and afterwards 
by the whole petit jury, of twelve more, finding him guilty, 
upon his trial. ‘But if twelve of the grfSid jury assent, it 

s s 2 



628 ALTERATIONS DEPRECATED. ARRAIGNMENT. 


is a good presentment, though some of the rest disagree. 
And the indictment, when sp found, is publicly delivered 
into court, and the finding openly proclaimed. 

[Some attempts have recently been made to abolish this 
important institution, and substitute another; but they 
have not hitherto found'favour with the legishture or the 
public, who are not prepared for so considerable a derange¬ 
ment of oitr system of criminal judicature. A grand jury 
is a great bulwark-of British freedom, and .ought not to be 
lightly discurbed. It is assuring,, to the humblest subject, 
to know that a body of gentlemen, such as form grand 
juries, and ape-above all suspicion of undue influence, will, 
upon their oaths, declare whether there be or be not sufficient 
grounds for putting him u> the anxiety and peril of a public 
trial; «and will do (this, also, with complete secresy, secured 
by oath, as is only reasonable in the case of an ex parte 
criminal charge. And besides all this, it is an institution 
very dear to Englishmen, because it makes so many of them 
parties to the administration of criminal justice. If it be 
suggested that miscarriages may occasionally occur in the 
graud jury room, it should be remembered what counter¬ 
vailing advantages attend the institution:—that grand 
jurymen are generally gentlemen of education and ex¬ 
perience ; have the advantages of public “judicial assist¬ 
ance in cases of the least difficulty or importance; and 
the indictment with which they deal is now, as it 
were, shrunk into a span, and divested of every needless 
technicality.] . . 

When the .offender either appears voluntarily to an 
indictment, or was before in custody, or is-brought in upon 
criminal process to answer it in.the- proper court, he is 
immediately to be “ arraigned ’ * tbereon. 

To arraign, is nothing else but to call the prisoner to the 
' • 

* Sir Matthew Hale says that the word “ arraign ,,” is no other than 
ad rationem ponere and ia French, u ad resort,” or abbreviated, (< & 
ret a.” 
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bar of the court, to answer the matter charged upon him in 

the indictment. * . 

• • 

When brought tp the bar, he waB always called upon, by 
name, to hold up his hanck: which, though it may seem a 
trifling circumstance, yefr is of thij importance, that by the 
holding up ttf his hand, he owns lAmself to be of that name 
by yhich he. is called. [In practice it is required for the 
purpose of identification, only when there are several 
arraigned at th^same time.] • 

Then the indictment is to be read to him, distinctly, by 
the officer of the court, that*he may fully understand the 
charge. After which, it is to be demanded ef him, whether 
he be guilty of the' crime whereof he stands indicted, or not 
guilty. 

When a criminal is arraigned, Be either. stands nfute, or 
confesses^the fact; whicA^circumstance* we may call inci¬ 
dents to the arraignment: of else he pleads to the indict¬ 
ment. 

[If he say nothing, the court may, if it think fit, order I 
plea of not guilty to be recorded, and proceed as if he had 
pleaded it; or empanel .a jury to try whether he be insane, 
in which case he cannot be tried; or dumb by thee visita¬ 
tion of God, in which event the cou’rt proceeds as if he had 
pleaded not guilty.* 

[Upon a simple and plain confession, the court has 
nothing to do but award judgment, but is usually very 
backward in receiving anti recoiling *sueh .confession, out 
of tenderness to the accused; and will generally advise the . 
prisoner to retract it, and plead to the indictihent; or at 
least distinctly apprise him of the consequences of confes¬ 
sion, and that it cannot operate in mitigation of punishment.] 

The plea of not guilty, ib the only one on which [in 
case pf trial] the prisoner can receive final judgment. 
[Under it, the pibseeutor must prove the whole case for*the 
crown, and the accused may offer his defence by way of either 

• * Stat. 7 & 8 Geo. IV. c. 28. 
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denial, excuse, or justification. On this plea, the crown and 
the prisoner are at once brought to issue" on the merits of 
the case, and the trial, subject to the order of the court as 
to an adjournment or postponement, proceeds. And here 
it should he stated, that* since the recent statute 14 & 15 
Viet., c. 100, §§ 26, 27, the right to traverse,S. e. to post¬ 
pone the trial to a future assize or session, is taken away 
alike in misdemeanors and felonies; hut the court may, 
if the interests of justice require it, adjourn the trial to the 
next sessions or assizes, on such terms as it may deem meet. 

[When the trial is called oA, every objection to the indict¬ 
ment, for any formal defect apparent on the face of it, must 
' J>e taken by, or on behalf of the prisoner, before the jury are 
sworn, and not afterwards ; but though there should appear 
to be Such formal Abjection, the court may, if it be thought 
necessary, amend it, and the trial is then to proceed as if 
no such defect had appeared.* ‘ 

[The next step, in the ordinary course is, if no application 
be made by the crown or prisoner to postpone the trial, to 
swear the jury as they appear, to the number of twelve, 
unless they are challenged by the party. * 

4 [Challenges may here be made, buirnot .till after a full 
jury has appeared, on the part of either the queen, or the 
prisoner; and to cither the whole array, or the separate 
polls: i. e. to the whole jury panel, or particular jurymen.] 
In cases of felony, but not of misdemeanor, there is, in 
favorem vita, allowed to the prisoner an arbitrary and capr¬ 
icious species of challenge to a certain number of jurors, 
without shewing any cause at all: which is called a peremp¬ 
tory challenge: a provision full of that tenderness and 
humanity to prisoners, fbr which oUr English laws arc justly 
famous. This is grounded on two reasons. 1. As every 
one must be sensible, what sudden impressions and. unac¬ 
countable prejudices we are apt to conceive upon the bare 


* Stat. 14 & 15 Viet. e. 100, § 25. 
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looks and gestures of another; and how necessary it is, that 
a prisoner, whetf put to defend his life [and liberty], should 
have a good opiniop of his jury, the want ofVhich might 
totally disconcert him;—tfl^law wills not that he should be 
tried by any «ne man against whom he has conceived a pre¬ 
judice, even*withdlit being able to Assign a reason jbr such his 
dislike. 2. Because, upon challenges for cause shown, if 
the reasou assigned prove insufficient to set aside the juror, 
perhaps the barq questioning his indifference, may sometimes 
provoke a resentment; tp prevent ^11 ill consequences from 
which, the prisoner is still at liberty, if he please, peremp-« 
torily to set him aside. • 

This privilege of peremptory challenges, though granted 
to the prisoner, is denied to the “crown, by the statute [?> 
(aco. IV. c. 50, § 29.] which enacts thaj the crown shall 
ehallenge^no jurors, withdhit assigning a mcause certain, to be 
tried and approved by tfie court. However, it is held, that' 
the crown need not assign its cause of challenge, till all the 
panel is gone through, and unless there cannot be a full juty 
without the persons so challenged. And then, and not 
sooufer, the counsel fo.r the crown must show the cause: 
otherwise the juror aliall be sworn. • * 

The peremptory challenges of the prisoner must however 
have some ret&sonable boundary; otherwise he might never 
be tuied. This reasonable boundary is settled by the law to 
be the number of twenty in felony, and thirty-five [that is 
one under the number of" three fpll jdrics] jn treason: and 
if he challenge more, •his challenges ore void, and to b§ 
disregarded. For the law judges that number fally sufficient 
to allow the moft^imorous man to challenge through mere 
caprice; and that he who peremptorily challenges a greater 
number has no intention to be 4ried at all. [It is not com-' 
peteut to ask any juryman, whether special or talesman, if 
he have not expressed opinions hostile to the defendant 
and his cause, in order to found a challenge to the polls 
on that account, for it tends greatly to "his dishonour; such 
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expressions must be proved by extrinsic evidence.* The 
course usually adopted in such a case, is for counsel pri¬ 
vately to intimate to the proper officer that they wish a 
particular juryman not to be ^called on the jury; and that 
intimation is sufficient. , If from the success of the chal¬ 
lenge, or tjtaf&ult of jurhrs, a sufficient jury cannot be ob¬ 
tained, a tales may be awarded, if the prosecution be in the 
queen’s bench; if under a commission of gaol delivery, the 
court orders, ore tenus, a new panel to be returned instanter ., 

[When the jury is sworn “ well and truly to tiy, and true 
delivery make, between ■ our < sovereign lady the queen and 
the prisoner, Vrbom they have in charge, and a true verdict 
to give, according to the evidence,” the indictment is usually 
Opened, and,the evidence examined, by the counsel for'the 
crown, fiv prosecution; and since the yea** 1836, [stat. 6&7 
Will. IY. c. 114 § J,] all persons f ried for felonies shall be 
admitted, after the close of the case for the prosecution, to 
make full answer and defence, whether with or without 
v. itnesses, by counsel, or by attorney, where attomies prac¬ 
tise as counsel: being also at as full liberty, as in civil 
cases, to cross-examine and take objections during the case 
for the prosecution. Owing to the grievous increase of 
pbrjury, all courts of justice civil or criminal, down to jus¬ 
tices in special or petty sessions, are now (stat. 14 & 15 
Yict. c. 100, § 19) empowered forthwith to commit^ and 
direct to be prosecuted any one appearing to them guilty of 
peijury, if there appear a reasonable cause for such proseeu; 
tion, and to bind qver the necessary ^witnesses.] 

When the evidence on both sides is closed, and indeed 
when any evidence hath been given, the jury cannot be dis¬ 
charged, unless in cases % of evident, necessity, till they have 
given in their verdict; but lire to consider of it, and deliver 
it in, with the same forms aB upon civil causes: only they 

* Ffer Lord Tenterden, C. J. The King v. Edmunds, 4 B. & Ad. 471. 
In the judgment in this ease the law relating to challenges is luminously 
discussed. *- 
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cannot, in a criminal case, which touches life or member, 
give a privy verdict. But the judge may adjourn, while the 
jury are withdrawn to confer, and return to ‘receive the 
verdict in open court. Ah£ such public or open verdict ^ 
may be either general, guilty, or .not guilty; or special, 
setting forthttll the circumstances* of the case, apd praying 
the judgment of thg court, whether, for instance on the 
facts stated, it* be murder or manslaughter, or no crime at all. 
This is where they doubt the matter of law, jjnd therefore 
choose to leave it to Jhe determination of the court; though 
they have an unquestionable right t>f determining upon all 
the circumstances, and finding a general verdict, if they 
think proper so to hazard* a breach of their oaths. In many 
instances, where, contrary to evid&ice, the t jiiry,have found" 
the prisoner guiltjq their verdict «has hpeg. mercifully set 
aside, and a new trial granted by the coui$ of queen* s bench; 
for in suefi case, as has # been said, it cannot be set right 
by attaint. But there has yet been no instanc% of granting 
a new trial, where the prisoner was acquitted upon the first* 
If the jury, therefore, find the prisoner not guilty, he is 
then fur ever quit and discharged of the accusation. And 
upon such his acquittal, or discharge for want of prosecution, 
he shall be immediately set at large, without payment of any 
fee to the gaolen Btit if the jury find him guilty, he is then 
said to # be convicted of the crime whereof he stands indicted. 
Which conviction may accrue two ways ; by either his con¬ 
fessing the offence, and pleading £uiltj; or, by his being 
found so, by the verdict .of his coufttiy, .[If after proper , 
time elapsed for full consideration, the jury have not agreed, 


nor appear likely to do so, the judge may discharge them: 
and so if a juryman'become ill. 1m either case, however, 


the prisoner can be put again on # his trial. There are also 


other cases in which the jury may be discharged; one of 
# them by reason of a recent enactment which has boen 


already alluded to. 
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CHARTER LXVI. 

r 

•* w % ~ 

JUDGlfENT, AND REVERSAL OF JUDGMENT. 

[4 Blar Com. 376—393.] 

When tlie juiybave brought in tlieir verdict of guilty, in 
tlie presence of thfe prisoner, be is either immediately, or at a 
convenient time soon after, asked by the [proper ollicer of 
( the] court, if he have anything to offer, why judgment should 
not he awarded against him. And in case the defendant be 
found guilty of a misdemeanor (the trial of which may, and 
doe? often, happen in his absence, after he has once ap- 
.peared), a capias is awarded and Issued, to bring him in to 
receive hiB judgment; and if he abscond, he may be pro¬ 
secuted even to outlawry. But whenever he appears in 
person, upon either a capital or inferior conviction, be may 
at this period, as well as at his arraignment, offer any ex¬ 
ceptions to the indictment, but for matter of substance only, 
in arrest or stdy of judgment. And, if the objections be 
valid, the whole proceedings shall be set aside; but the 
party may be. indicted again. ✓ ' * 

A pardon may c be pleaded in afrest of judgment. 

If all these resources fail, the court must pronounce that 
judgment which ^he law hath annexed to the crime. 

When sentence of death, the most terrible and the highest 
judgment in the ^aws of England, has been pronounced, the 
immediate inseparable consequence from the common law is 
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attainder. For when it is now dear “beyond all dispute, 
that the criminal is no longer $t to live upon thp earth, but 
is to be ext-erminatod as a Ijane to human society, the law 
sets a note of Infamy upon him, puts him out of its protec¬ 
tion, and (subjbet to receflt humane relaxation of its stern¬ 
ness,)* takes*no further care of hiih, than barely to see him 
executed. He is then called attaint, attinctus , stained 
or blackened. lie is no longer of any credit or repu¬ 
tation, nor capable of performing the functions of another 
man; for, by an anticipation of*iiis punishment, he is 
already dead in law. This is after judgment, for there is a 
great difference between, a man convicted , Hud attainted; 
though they are frequently through inaccuracy confounded, 
together. After conviction only, a man is liable to none of 
those? disabilities : lor the^e is still Tn contemplation df law, 
a possibility of his innoedpee. Someth ftig may be offered 
in arrest of judgment: the iildiptment may be erroneous, 
which will render his guilt uncertain, and thereupon the # 
present conviction may bo quashed: he may obtain a par¬ 
don, which supposes some latent sparks of merit, which 
plead "in extenuation of. his fault. Bpt when judgment is 
once pronounced, botti law and fact conspire to prove him 
completely guilty; and there is not the remotest possibility 
left of anything* to be said in his favour. Upon judgment 
therefore of death, and not before, the attainder of a 
criminal commences : or upon such circumstances as are 
equivalent to judgment of Seath ;,<is judgment of outlawry 
on a capital crime, pronounced for absconding or fleeing 
from justice, which tacitly confesses the guilt! 5knd, there¬ 
fore, either upon*j^lgment of outlawry, or ,of death, for 
treason or felony, a m'an Shall be saitl to Ije attainted. 

We are next to consider how judgments, with their several 
connected consequences, of attainder, forfeiture, and cor- 
• ruption of blood, may be set aside. There are two wayl of 


* Post, Chap. LXVIII. 
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doing this; either by falsifying or reversing the judgment, 
or else by reprieve or pardov,. 

[And here it is proper to state more dully, a salutary and 
great alteration in the law, to which allusion was made in 
a preceding chapter. By statute 11 & 12 Viet., c. 78, 
passed in the year 1848, it was declared Expedient to 
provide a better mode than that then in use, of deriding 
any difficult question of law, which might arise in criminal 
trials. And it was thereby enacted, that;when any person 
shall be { convicted of rny treason, felony, or misdemeanor 
before any court of oyer and terminer, or gaol delivery, 
or court of quarter-sessions, the judge or justices before 
whom the case was tried, may, in their discretion , reserve 
any question of law which may have arisen on the trial, for 
the consideration ■ of five, at the least, of the judges of the 
superior courts of common la\v, met together jin the Ex¬ 
chequer Chamber, or other*convenient place;—and may 
either postpone pronouncing judgment at the trial, or 
respite the execution of the judgment if pronounced, till 
the question shall have been considered and decided: in 
the mean time committing the person convicted to prison, 
or admitting him to bail, to appear as he may be 
required. 

[The judge is to state the question of law, and circum¬ 
stances out of which it arose, in a Case, to be transmitted to 
the superior judges; who are empowered finally to deter¬ 
mine the question, and reverse, amend, or affirm the judg¬ 
ment ; or avoid -it, and order an entry to be made on the 
record, that the party ought not to have been convicted; 
or to arrest the judgment; or order judgment to be given 
at some other session, 1 if it have* not been given ; or make 
such other order as justice shall require. The judgment or 
order is to be certified, under the hand of the presiding 
chief-justice or baron (who must be one of the five), to the 
clerk of assize, or of the peace, who is to enter it on the 
record. This certificate is to be a sufficient warrant, to 



HEW COURT OF CRIMINAL APPEAL. 367 

the sheriff, or justice, for the execution of the judgment, as 
affirmed or amended,^ or the immediate discharge of thp 
person convicted, from further imprisonment, or Vacating the 
recognisance of bail, if the jifflgment shflll have been reversed, 
avoided, or arrgsted: but jf the court below be directed to 
give judgment, they must do it at the next sessioq. 

[By this means, Ijjie prisoner has the full benefit of a 
writ of error, Speedily, and cheaply; but the proceeding by 
writ of error is not interfered with : for the judge before 
whom the trial took place, may not ghoose to grant a ‘case* 
for the court of appeal unSer tlje above-mentioned statute: 
and then no course is open but to reverse*the judgment by 
writ of error.] • ’ 

A judgment may however be falsified, reversed, qt avoided, * 
in some cases, without a writ of e*ror; thus, if any •judg¬ 
ment whatever be given b\ persons, whojiad no good com¬ 
mission to proceed against the ^person condemned, it is void: 
and may be falsified by stowing the special matter, without 
writ of error. • 

A judgment may also be reversed, by writ of error ; 
which,lies from all inferior criminal jurisdictions to the 
court of queen’s Bene]}, and from the queen’s bench tolbhe 
house of peers; and may be brought for notorious and 
substantial mistakes in the judgment or other parts of the 
record: as, where a man is found guilty of misdemeanor and 
receives the judgment of felony. [A writ of error, in case 
of misdemeanor, cannot be obtained with«ut*sho\ving proba¬ 
ble cause to the attorney-general**who will tlien grant his 
fiat; but the court of queen’s bench will pofc interfere 
where he has exercised his discretion,in the matter. If, 
however, he should Hhve alfbgether infused to* hear the ap¬ 
plication, they would compel him to do sof by mandamus.* 

[The same statute which created the court of criminal 
appeal,’contains (§,5) an important provision with reference 


* Ex parte Newton, Easter Term. 1855. 
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to writs of error: that whenever any writ of error shall be 
brought upon any judgment on any indictment, information, 
presentment, or inquisition,*' in amy criminal case, and the 
court of error shall reverse the judgment, it s hall be compe¬ 
tent for that court, either itself to pronounce the proper judg¬ 
ment, or to remit the reqprd to the court below in order that 
it may pronounce the proper judgment. It may be, that this 
enactment refers only to cases where the error is in the 
judgment itself: as where transportation is awarded instead 
of imprisonment, or vice versa. If the judgment be falsified 
or reversed on substantial grounds, the whole proceed¬ 
ings on which it had been founded, are annulled; but the 
party remains liable to another 'prosecution for the same 
' offence; since the past havidg been erroneous, he ia held 
not to have been jn jeopardy,"and therefore not within the 
protection of ihe rule, Nemo aehet bis vexari pro e&dem 
cattsd: for, in contemplation cf law, he had never been 
indicted, or convicted.] 1 

Lastly, an attainder may be reversed by act op parlia¬ 
ment. This may be and hath been frequently done, upon 
motives of compassion, or perhaps from the zeal of the times, 
after a sudden revolution in the government, .without ex¬ 
amining too closely into the truth or validity of the errors 
assigned. And sometimes, though the crime be universally 
acknowledged and confessed, yet the merits of the criminal’s 
family shall after his death obtain a restitution in blood, 
honours, and estate, or some, or one of them, by act of 
parliament; which, so far as it extends, has all the effect 
of reversing the attainder, without casting any reflections 
upon the justice of the preceding sentence. 

u . 

No writ of erro: lies on a summary conviction : for tliere is no proof 
before a jury, nor any indictment. Anon. Ventris, 33. 
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CHAPTER LXYII. 
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m 

REPRIEVE; PARDON. 

[4 Bla. Con. 394—406. ? 

The only other remaining ways of avoiding the execution 
of the judgment, are by ft reprieve, or 9 pardon; whereof 
the former is temporary # oifty # the latter permanent. 

i. A reprieve, from reprendre *to take backf is the with¬ 
drawing of a sentence for an interval of time; whereby th^ 
execution is suspended. This may be, first, ex arbitrio 
judick; either before or after judgment: as, where the 
judge is not satisfied«with the verdict, the evidence, or* the 
indictment; or sometimes if any favourable circumstances 
appear in the criminal’s character, in order to give time to 
apply ,to the erbwn, for either an absolute or conditional 
pardon. * 

m ii. The last and surest fesort, howeTOr, w jm. the queen’s 
most gracious pabdoiv ; <the granting of wjiieh is the most 
amiable prerogative of the crown. Law, says an able writer,* 
cannot be framed*qn principles of compassion to guilt; yet, 
justice, by the constitution of England, is boun’d to be admin¬ 
istered in mercy; this is promise^by the qticen in her corona¬ 
tion oath,t and it is that act of her government, which is the 
most personal, and most entirely her own. The queen hewelf 


Law of Forfeitures, 99. 


t Ante, p. 228. 
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condemns no man; that rugged task she leaves to her courts 
of justice: the great operation of her Sceptre, is mercy. 
Her power of pardoning was said by our Saxon ancestors 
. % to be derived et lege sues dignitatis: and it is declared in 
parliament, by statute 27 Hen. VIII. of 24 that no other 
“ person hath power to pardon or remit finy treasons, mur¬ 
ders, manslaughter, or felonies whatsoever, nor any acces¬ 
sories to tne same, nor any outlawries for such offences; but 
that the king hath the whole and sole power thereof, united 
and knit *to the imperial crown of this realm, as of good 
right and equity it appettaineth.” 

This is indeed one of the great advantages of monarchy 
in general, above any other form o? government; that there 
is a magistrate, who has‘it in his power to extend m'ercy, 
wherever he thinks it'‘is deserved: holding a court of 
equity in his own breast, to soften the rigour of the general 
law, in such criminal cases -is merit an exemption from 
punishment. * 

[The sovereign is entrusted with this. high prerogative, 
upon a special confidence that he will spare those only 
whose case, could it have been foreseen, the law itself 
may be presumed willing to have excepted out of its general 
rules; which the wisdom of man cannot possibly*raake so 
perfect as to suit every particular case. ‘^It is a power,” 
says Lord Holt,* “ inseparably incident to •the crown and 
its royal power; ’tis as much for the good of the people 
that the king should pardon, Us that he should punish. 

, He is the best judge off His own mercy.” In the case in 
which this * was delivered, it had been urged that the king 
could not pardon murder, at common law: being but a 
trustee, and all the peop 1 ^ having an interest in the justice of 
the realm: that sfiice Christianity was planted in England, 
murder was always a crime beyond mercy: and that when 
Abel was slain by Cain, it is said, according to some readings, 


f Ibex y. Parsons, 1 Shower, 2S4. 
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that “ his offence was too great to be forgiven: * to which 
Lord Holt replied as above, adding—“and for your doctrine 
about Cain, he was pardoned lor his life." Ancf Dolbin, J., 
said, “ that the king, at co&ipon law, had power to pardon^ 
all offences.” * • . 

[Sir Edwasd Coke speaks* thus heartily of thejbenignant 
prerogative in quest^pn, “We have spoken of the royal and 
establishing virtue of justice: royal and establishing I 
say, because, by justice the royal throne is established. AVe 
are now to speak of giercjr: for the jfoly Spirit saith, Mercy 
and truth preserve the King, apd by clemency is his throne 
strengthened :+ and hereupon is the law of England grounded. 
Of this royal virtue we sHail speak the more willingly, for 
that all sanctuaries, and places foi» refuge, for safeguard of* 
life, are taken away." Ho then deiine^a pardon thus :— 

“ A pardon is a work of ipercy, whereby the king, either 
before attainder, sentence, <5r conviction, or after, forgiveth 
any crime, offence, punishment, Execution, riglft, title, debt, 
or duty, temporal or ecclesiastical." But it is to be* 
observed, he adds, that the laws of this realm have in some 
sort lijnited and bounded the king's mercy. 

[First, then, the qqeen may pardon all offences merely 
against the crown, or the public; excepting, firstly, that, to 
preserve the fib arty of the subject, the committing any man 
to prison out of the realm, is by the habeas corpus act, 
31 Car. II., c. 2, made a preemunire, unpardonable even by 
the queen. Nor, secondly? can the queen pardon, where 
private justice is principally concerned in .the prosecution 
of offenders: non potest rex gratiam facer e t cum •injuria et 
damno aliorum.% But a relaxation of this rule is made by 
statute 7 & S Heof*Ly\, 29. § G£—which* enables the 
queen to extend her royal mercy any person imprisoned 
under that act (consolidating and amending the laws 

t Prov. xv. 28. 

J 8 Co. Instit. 236. * 


3 Inst. 233. 
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relative to larceny), although he shall be imprisoned for 
non-payifent of money to some party other than the crown.~\ 
The queen, again, cannot pardon a common nuisance, while 
it remains unredressed, or so da to prevent an abatement 
of it; though afterwards she may remit th# fine: because, 
though the prosecution be vested in the qusen, to avoid 
multiplicity of suits, yet, during its continuance, this offence 


savours more of the nature of a private injury, to each 
individual jn the neighbourhood, than of a public wrong. 
TNeither^lastlj, can the queen pardon an offence against a 


popular or penal statute, softer information brought: for 
thereby the informer has acquired a private property in 


his part of the penalty. 


There is also a restriction of a peculiar nature, that affects 
the prerogative of pardoning, in case of parliamentary im¬ 


peachments : viz.pthat the queen's pardon cannot be pleaded 
to any Buch impeachment, so as to impede the inquiry, and 
stop the prosecution of great and notorious offenders. 
When, therefore, in the reign of Charles II., the Earl of 
Danby was impeached by the house of commons of high 


treason, and other misdemeanors, and pleaded the,, king's 
pardon in bar of the same, the commons alleged, “ that 
there was no precedent, that ever any pardon was granted 
to any person, impeached by the commons, of high treason, 
or other high crimes, depending the impeachment; ” and 
thereupon resolved, “that the pardon so pleaded was 
illegal and vpid, and ought not to be allowed in bar of the 
impeachment of the commons of England;” for which reso¬ 
lution they .assigned this reason to the house of lords, 
“ that the setting dip a pardon to be a.abar of an impeach¬ 
ment, defeats the whple use and effect of impeachments: 
for should this'point be admitted, or stand doubted, it 
would totally discourage the exhibiting any for the future; 
whereby the chief institution for the preservation of the 
government, would be destroyed.” Soon after, the revo¬ 
lution, the comhions renewed the same claim, and voted, 
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“ that a pardon is not pleadable in bar of an impeach¬ 
ment.” And, alf length, it was enacted by tro Act of 
Settlement, 12 & 13 # Win. III., c.2, “that no pardon under 
the great seal of England *sjjiall be pleadable to an im v 
peach ment by ihe commons in parliament.” But after the 
impeachment* has bteen solemnly heard and determined, it is 
not understood that the queen's royal grace is further 
restrained or abridged: for, after the impeachment and 
attainder of the |ix rebel lords in 1715, three of them were 
from time to time rpprieyed by the crown, and ht length, 
received the benefit of the king’s most gracious pardon. 

[It appears, from a record quoted by the •earliest anno- 
tator upon the commentaries,* to have been at once, 
asserted by Edward III., and acknowledged by the com¬ 
mons, that the royal prerogative*to pftrckm delinquents 
convicted on impeachment, «s as ancient as the constitution 
itself. 

[After the lords have delivered the sentence of guilty, the 
commons, also, have virtually the power of pardoning the 
impeached convict, by refusing to demand judgment against 
him:*for none can fye pronounced by the lords,.till 
demanded by the commons. 

[A pardon must be under the great seal, or by a warrant 
under the sign*manual; and by statute 7 & 8 Geo. IV. 
c. 28 £ 13, it is enacted, that where the royal mercy is 
extended to any offender convicted of any felony punishable 
wjth death, or otherwise,—$md by jvarrdht under the royal 
sign manual, counter-signed by one "of the principal secre¬ 
taries* of state, a free or a conditional pardort shall be 
granted;—the discharge of the offender out of custody, in 
the case of a free pardon,,and the performance of the con¬ 
dition in the case of a conditional pardon, shall have the 
effect of a pardon under the great seal, pf such offender. 

. And by a subsequent statute 9 Geo. IV. c. 32 § 3, *in 

* Mr. Christian, Yol. iv. p. 400, n? (r). 

* x 2 
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order to nrevent all doubts respecting the civil rights of 
persons * nvicted of felonies not capital, who shall have 
undergone the adjudged punishment* it was enacted that 
the enduring of such punishiqent, shall have the like effects 
and consequences as a pardon under the great seal. Both 
these important enactments, however,*are. dhbject to the 
proviso, that the enduring such punishment shall not prevent 
or mitigate any punishment to which the offender might be 
lawfully sentenced, on a subsequent conviction, for any other 
felony,—"Independently of this statutory recognition of a 
conditional pardon, it id clear that at common law the crown 
has power to extend its mercy on what terms it pleases; and 
consequently fnay annex to a pardon any condition which 
the crowrumay think fit* whether precedent or subsequent, 
on the performance of Vhich the validity of the pardon will 
depend.* « * 

[In the year 1848, however,‘"a grange point was started, 
by one convicted, on the clearest possible evidence, of high 
' treason in Ireland. It was thought by the crown, that con¬ 
sistently with public safety, mercy might be extended to him; 
and an intimation was given him,—after the house c<* lords 
hac!l unanimously decided, on writ of error, that the con¬ 
viction was valiS, and he consequently liable to the full 
sentence of the law,—that on the condition df his being trans¬ 
ported beyond the seas for life, his life Bhould be .spared. 
It might have been expected, said the lord chief justice 
(lord Campbell), iff his place id the house of lords,t tfcat 
the boon would havd been thankfully accepted: but the 
prisoner objected that the crown had no right thus to exer¬ 
cise the prerogativoof mercy, acknowledging that his life was 
forfeited, an'd he liable- to suffer ?n ignominious death ! He 
contended that there was.no power to force such conditions 
on him; and he ^ejected them. Though there could be no 

0 

« * 

* Co. Litt. 274 (6); Hawk. P. C., Book U. c. 37, § 45. 
t Hansard^ Vol. cvi. c. 159, N.S. 
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real doubt on the subject, in order to remove all shadow of 
doubt and cavil, a •declaratory act was forthwith pissed (12 
& 13 Viet. c. 27), reciting the Moubts which had arisen as 
to the power of the crown *to mitigate the punishment of 
offenders undo;judgment .of clcath, for treason, in Ireland. * 
The queen was thereby expressly empowered, by. warrant, 
under the royal sign .manual, or the lord lieutenant, by a 
warrant signed by him, whenever the queeq, or lord lieu¬ 
tenant, should be # pleased to extend mercy to any offender 
under sentence of de^th in Ireland, |or any offenes whatso¬ 
ever by law punishable with deqjth, to order the transporta¬ 
tion of such offender for his natural life, or any. term of years 
expressed in the warrant.* 

[Tlfe queen’s pardon of an offender makes hjin, in the * 
language of Lord Holt,t as it were* a nqjv man, and.gives 
him a new capacity and crctyt. “ It doth jclcar not only the 
offence itself, but all the depgndances, penalties, and dis¬ 
abilities incident unto it.” % In the language of Catteson, J., 
on a recent occasion, § after citing these authorities, “ the • 
pardon releases from all consequences attaching or incident 
to the conviction. Though the evidence justified the verdict, 
the pardoned person i$ to be treated as not guilty of *the 
offence, as much as if a verdict of not guilty had been 
returned. To give less effect than this, to the pardon of 
the crown, would be in truth taking upon ourselves to 
question the propriety of the exercise of an undoubted pre- 
of the crown, and 4o abridge the benefits which it 
. 

* ItTjas not pretended to be doubted that such power existed in England, 
with reference alike to high treason and felony. “ I think*’’ said Lord 
Campbell (Hansard si&ra), “that high treason is felony :—so says Lord 
Hale, so says Blackstone, so says every great iudge of criminal law.” The 
prisoner had contended that tre^bon was not ielony, .which alone was men¬ 
tioned in stat. 3 Geo. III. He was ghostly afterwards transported, but 
lias been lately liberated, on condition of not returning to the United 
Kingdom. • 

t Hawkins, Book ii. c. 37, s. 48. 

X Cuddmtfton v. Williams , Hobart, 82. 

$ Jn re Barber , Legal Observer, 20th July, 18{ff). 
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has thought fit to confer”.—A pardon, finally, so far clears 
him who has received it from the infamy and all other 
consequences of his crime, that u he may have an action for 
a scandal, for calling him traitor or felon, after the time of 
**the pardon.”* In short, the fqlony is, by the pardon, 
extinct. If, however, pardon be not* allowed till after 
attainder, nothing can restore or purify the blood, once 
corrupted, but the high and transcendent power of par- 

liamentkf] 

* Hobart, 81; Hawk, vfoi supra. 4 Bla. Com. 402. 
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CHAPTER LXyill. 

PUNISHMENT—EXECUTION. 

• 

[Tiieee now remains nothing toppeak of but ^Execution; 
using that word, at present, in its larger sensb, as designating 
the carrying into effect oi every kind of punishment, the 
infliction of which is authorised* by law, provided its hand 
he not stayed, wholly or for a time, by the mercy of th^ 
crown, or for certain other reasons; the chief of which are 
insanity of the prisoner, or in the case of a female, her 
being quick with'child, by which is meant the child being 
alive in the womb, tfhis fact, if pleaded in stay of execu¬ 
tion, is, according to law, to be ascertained by a jury of 
matrons, or discreet women, whom the judge must direct to 
inquire into the fact. In the year 1847, however, a case 
occurred at the Central* Criminal Court, showing this 
method to be neither a sstfe nor pre|>Qr one. A female named 
Marjb Ann Hunt, in September of that year, on conviction * 
for murder, pleadqd that she was quick with chili; on which 
a jury of matrons was forthwith impanneled to try the fact. 
They unanimously declared that she v^is not quick with 
child; but the Secretary of State subsequently ordered 
an examination pf tho woman by thr&e eminent accou¬ 
cheurs, who unanimously declared that she was / and she 
was respited accordingly, till a reasofyible time after her 
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• 

delivery, which happened a few months afterwards,* and she 
was ultimately transported.—As to insanity, if a prisoner 
become non 'compos mentis between the judgment and award 
of execution, he shall not be ordfered for execution: for the 

i 

"Taw considers that peradventure hp might hav^e offered some 
reason, if in his senses, tp have Btayed 8u<jh extcution. To 
hang a madman, should be, says Lor<\ Goke,t a miserable 
spectacle,-f-both against law, and of extreme inhumanity 
and entity, and can be no* example to others; and the 
prisoner \^ill*be reprieved accordingly. , 

[It is one of the glories of, our English law, observes the 
commentator J, tlikt the species, though not always the 
quantity or degree, of punishment is ascertained for every 
'offence ; and that it is not left in the breast of any judge, 
nor evpn of a jury, to alter that judgment which the law 
has beforehand ordained, for evpry subject alike, without 
respect of persons. For, if, judgments were to be the 
private opinions of the judge, men would then be slaves to 
their magistrates; and would live in society, without 
knowing exactly the conditions and obligations which it 
■ lays them under. And besides, as this prevents oppression 
on the one hand, so, on the other, it s,tides all hopes of im¬ 
punity or mitigation with which an offender might flatter 
himself, if his punishment depended on the humour or dis¬ 
cretion of the court. "Whereas,where an established penalty 
is annexed to crimes, the criminal may read their certain 
consequence in that- law, which 'ought to be the unvaried 
rule, as it is the inflexible judge, of his actions. 

‘ [The tentjh article of the famous Bill of Bights § declares 
that “excessive bail ought not to he required, nor 
excessive fiwes imppsed; nor cruel and unusual 
punishments infliated.” Bearing ( „his in mind, let us now 
see what are punishments ordained by law; and which it is 

f 

* MS. Note, (S. W.) 
t 4 Com. 377. 


t 3 lost. 6. 

§ 1 Will, and Mary, Sees. ii. c. 2. 
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necessary should be carried into effect, in exact conformity 
with that law, on^pain of serious civil and criminal liability,. 

[The pillory was hbolished ih the year 1837^ by an act 
(stat. 7 Will. IV. and 1. Vibt. c. 23) passed solely for that 
purpose. The.stogks and ducking stool have fallen into* 
disuse, the latter altogether: but, §s to the forrryjr, a con¬ 
stable may, by commpn law, confine offenders in them by 
way 6f security only, not of punishment; wjiich‘however, 
is allowed to be inflicted on offenders, after conviction, by 
various statutes. The other legal modes of punishment 
are, fine, forfeiture, impnsonnjent,* hard labour, solitary 
confinement, whipping, transportation, penal servitude, 
death,—with, in case of high treason, and murder, corrup¬ 
tion of blood, and in high treason, decapitation and.quartering * 
oftlrabody. • • # * 

[i. As to fines, their gudqtum depends .on the discretion, 
legally exefeised, of the court pr judge imposing them, with 
reference to the naturo and occasion of the offence, and the 
position and circumstances of those on whom they are im-» 
posed. When the judges imposed a fine of 30,0001. on the 
Duke pf Devonshire, for striking within the limits of one of 
her majesty’s pala'ces, .the house of lords decided that their 
conduct was oppressive, and illegal.* 

[ii. Forfeitures of real estate, and of goods and chattels, are 
respectively, in case of ircason, misprision of treason, felony 
of every kind, (including felonious suicide,) striking in the 
superior courts of Westminster Hall, o» dA,wing a weapon 
on a judge presiding there. On attainder for treason the 
forfeiture of lands of fee simple or fee tail relates backwards 
to the date of the^offence, so as to avqjd all intermediate 
sale and disposal of them, and they* arc for dVer vested in 
the crown. By attainder for felony, are* forfeited all the 
offender's goods and chattels, anf profits of all estates of 
freehold, during life: and by attainder for murder, lands^n 


* 11 liarg. State Trials, 130; 4 Steplii Com. 489. 
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fee are forfeited to the crown for a year and a day.* The 
forfeiture relates back, as in treason, tor the date of the 
offence committed, and for the same reason. In the case of 
misprision of treason, striking A ih the superior courts, and 
’drawing a weapon on a judge, the^forfeiture i# of the profits 
of land dpring life. The forfeiture of goods «and chattels 
accrues in treason, misprision of treason, felonious suicide, 
and the two offences just mentioned, in courts of justice. 

[iii. Corruption of blood follows attainder only in treason, 
and murder. 

* f 

[iv. Imprisonment, like fipes, must be reasonable. At 
common law, the ordinary limit is two years, except in very 
gross cases; and in the vast number of instances in which 
r it is imposed by statute,* the extent is almost* invariably 
limited to three, qt at most four years > and it may be, but 
only by statute, accompanied by 
[v. Sard labour ; t 

[vi. Solitary confinement, but for no longer a period than 
a month at a time, or three months -within one year; or 
[vii. Whipping. This was originally a common law punish- 
ment, inflicted on persons of * inferior ’ condition, fon small 
larcenies and other offences. It was firpt ordered, by statute, 
in the year 1779 (stat. 19 Geo. III. c. 74,) instead of 
burning in the hand. By subsequent statutes, for the 
offences created by stat. 9 & 10 Viet. c. 25, the age. of the 
offender must not exceed eighteen (§ 9), and in whippings 
inflicted by magistrates on juvenile offenders, fourteen years, 
. (13 & 14 Viet, c, 37, § f l • 10 & 14 Viet. c. 82, §1). In 
almost all except the last case, the whippings may, for one 
offence, be once, twyse, or thrice, and in ^public or private; 
but in this last, there^nust be present, to avoid collusion 
or abuse, not fewer than two persons besides the offender 
and the officer who inflicts the whipping (stat. 19 Geo. III. 

* See stat. 64 Geo. Ill: c. 145. 

+ Hard labour la stated first to have been imposed in the year 1706, by 
stat. 5 & 6 Anne, c. 6c' See The Queen v. Baker, 7 Ad. & Ell. 503. 
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c. 74, § 3). But neither public nor private whipping can 
be inflicted on a* finale, for any offence whatever (stat. 1 
Geo. IV. c. 57, § By stat. 5 & 6 Viet. c. 51, any one 
attempting, and intending, "tp injure her majesty’s person, 
or alarm her, op commit % breach of the peace, is guilty 
a high misdfemearibr, and liable tet be imprisoned, with or 
without hard labour, for not more than three years, and 
during such imprisonment to be publicly* or‘privately 
whipped, as ofter^ not exceeding thrice, and in such manner, 
as the court shall order; Ijiere being purposely no limitation 
as to the age of the offender. «In fa any cases, the court is 
empowered to inflict, for the same offence, at once imprison¬ 
ment, hard labour, solitaiy confinement, and whipping. 

[vixi. Transportation, a punishment unknown to the 
common law, and inflicted only by authority pf some statute, 
is said to have been first* imposed in the year 1717, by 
stat. 4 Geo. I. c. 11 § l.f 'It* may be for life, or since the 
year 1853, for not less than fourteen years. f In that year 
was passed statute 1G & 17 Viet. c. 99, in consequence oi* 
the resistance of our colonies to being made penal settle¬ 
ments*: and the act recites that by reason of the difficulty 
of transporting offenders beyond the seas, it had become 
expedient to substitute, in certain cases, other punishment 
in lieu of transportation. The statute prohibits transpor¬ 
tation Jbr a period less than fourteen years or upwards; and 
authorises the court to order an offender, in lieu of all 
periods of transportation,“even fo^; life,"in thp discretion of 
the court, to be “ kept hi Penal SsJelvitudo,” either for life , 
or suGli other periods as the act has fixed, in any prison, 
place of confinement, river, port, or harbour of the United 
Kingdom, where persons under sentence of transportation 
may now be confined; or in ayy part 'of Her Majesty's 
dominions beyond sea, or in any port or harbour thereof, 

. as one of the Secretaries of State may from time to time 


* B. v. Bator, svprrt. * 
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direct: and be during that time kept to hard labour, and 
otherwise dealt with in all respects, asj persons sentenced 
to transportation might be. Conditional Pardons are allowed, 
as in case of transportation; power is given to a Secretary 
of State, to give a written license to «ny. one under a 
sentence pf transportation, or of penal •servitude, to be at 
large w ithin the United kingdom and <the Channel Islands, 
during thfl period of their sentence, on such conditions as 
Her Majesty, may deem fit * and she may revoke or alter 
the license at pleasure, and the convict shall in that case, by 
warrant under the hand "and .seal of a Secretary of State, be 
apprehended and re-committed, “ to undergo the residue of 
the sentence.” 

[Where r a statute has awarded a sentence of transpor¬ 
tation, for life, or some long term of years, or when the im¬ 
prisonment is to b^ for not less than two years, the court 
may, if it think fit, pass sentence of transportation for a 
less term, bul' not under fourteen years; or penal servitude 
Cor a period not less than four years;—and may pass a 
sentence of imprisonment, with or without hard labour, for 
a less period than two years.*—In the case of a prisoner, 
already under a sentence of imprisonment, penal servitude, 
or transportation, being sentenced for a subsequent felony 
to imprisonment, penal servitude, or transportation, it may 
commence at the expiration of the former period.f—Neither 
transportation nor penal servitude can now be awarded, in 
the first instance, for a simple larceny, but a sentence of 
imprisonment with or'without hard labour, solitary con¬ 
finement, er whipping: but after a second conviction of 
felony, not punishable with death, the offender is liable to 
be transported for life-, or for not less than fourteen years, 
or to jpenal servitude for not les^ than four years, or im¬ 
prisonment for any term not exceeding four years, and also 

* Stat. 9 & 10 Viet. c. 24, § 1; 16 & 17 Viet. c. 99, §§ 3, 4, 7. 

* t Stat. 7 & 8 Gee. IV. c. 28, § 10. 
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to be once, twice, or thrice publicly or privately whipped, if 
the court shall think fit. The previous conviction, must, 
and as many as hive happened, may be, charged in the 
indictment to warrant the Heavier punishment.* The object 
of thus showing a previous conviction, is to justify the in¬ 
creased punfohweift. It is also advisable for the judge to 
know how often the person has been convicted before; and 
besides, it may be useful if a difficulty as t# thd personal 
identity should arise in respedt of either or any of such 
previous convictions^ 

[Death. We have already seen'the mode of inflicting 
capital punishment on a traitor, sufficiently frightful 
now, if fully carried out: statute 54 Geo. III. c. 146 
§ 1,’passed in the year 1814,* enacting, that he shall 
be drawn on a htirdle to the place ef ^execution*, and 
there hanged by the negk till he b» dead; and that 
afterwards* the head shall be severed from the body,J and 
the body, divided into four quarters, shall b8 disposed of 
as his majesty and his successors shall think fit. But “ hi if 
majesty may, after sentence, order, by warrant under his 
sign manual, that the. traitor shall not be drawn, but 
taken otherwise £o the place of execution; and instead of 
being hanged by the neck, the head shall be severed from 
the body, while # alive; and his majesty may also, in the 
warrant, order how the body, head, and quarters, of the 
deceased traitor shall be disposed of.” The king may, and 
often does, says Blackstonfe § discharge^alftlje punishment, 
except beheading, especially where liny of- noble blood are , 
attainted. By statute 30. Geo. III. c. 48 § 1* passed iri the 
year 1790, a female traitor is no longer to be burned to 
death, but hanged, with forfeiture and corruption of blood, 
as before. 


. * $J»t. 7 & 8 Geo. IV. c. 28, § fl. , 

+ Per Lord Campbell, Reg. v. Clarke , 22 Law J. (N.3.), Mag. Cas. 135. 
+ This was done, at the Old Bailey, in the case .of- Thixtlewood and his 
Cotraitors. \ 4 Com. 93. ' 
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• 

[We have finally to consider the mode of executing 
Capital punishment, in the very few o^her cases in which 
the law now awards it.—In any case /pf a capital felony, 
except murder, .the judge may, if he deem it a fitting case 
Yor recommendation to the royal,.mercy*, abstain from pro¬ 
nouncing .judgment of ^eath, and order it vo he simply 
entered of record, as if the judgment had been actually 
pronounced in open court: and such record' shall have the 
like effect, to all intents and purposes, and he followed by 
all the consequences, a% if the judgment had been actually 
pronounced in open court, .and the offender had been re¬ 
prieved by the* court.* The object of this act was to prevent 
the appalling solemnities of a public sentence of death, 
being rendered nugatory,-and a mere mockery, by the know- 
ledge«of all present that it was not intended to be carried 
into effect. It was held by Lord Denman,t that even in a 
case of murder, when the .judge is of opinion that the 
life of the prisoner should be spared, the court has the 
"power of recording, instead of actually passing, sentence 
of death; since by a subsequent statute which will be 
presently noticed, it is enacted that sentence of death may 
be pronounced, after convictions for murder, “ in the same 
manner, and the judge shall have the same power in all 
respects, as alter conviction for other capital offences.*’ 

[Except in the case of treason, when the sovereign 
t hink s fit, as above mentioned, to order a man convicted of 
high treason to be beheaded, the only mode of inflicting 
capital punishment in this country is, by “ hanging him by 
the neck till he be dead :** and which is now carried into 
effect with a kind of dreadful, yet ^merciful, celerity. 
Whence it follows, that should the criminal, which is all but 
absolutely impossible now to happen, be taken down only 
apparently dead, and he revive, he must be hanged again. J 

* Stat. 4 Geo. IV. c. 48, a.d. 1828. 

+ Reg. v. ffogg , 2 Moo. k Bob. 381. 

* J 2 Hale, JVC. 412, Hawkias, P. C. Bock ii. c. 51, § 7. 
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The bodies of those guilty of murder are no longer dis¬ 
sected, or hung in ihains ; but the sentence expresses that 
they are to be “ buried in tlie precincts of tile prison.”* 
Nor is the criminal any longer executed on the day but one 
after the sentence; nor fed with bread and water, from the 
time of judgment to execution, noy prohibited from seeing 
any one but the gaoler and his servants, and the chaplain 
and surgeon. ‘ By statute 6 & 7 Will. IY. c* 30, such 
enactments as imposed these htCrsh conditions, pre repealed: 
with the particular r^cital^ as to the first, that it was “ for the 
ends of justice, and, especially*more effectually to preserve 
from an irrevocable punishment, any persons who may there¬ 
after be convicted upon 'erroneous, or perjured evidence.” 
It also en’acts (§ 2), “that Beiftence for dejtfh may be 
pronounced after edhvietion for murtler, ii> tlje same manner, 
and the judge shall have same powers in all respects , as 
after conviction for other Capital offences.” 

[Finally, the law knows no* distinction eff persons in 
trying those charged with, and punishing those guilty of? 
crime. By statute 4 & 5 Yict. c. 22, passed in the year 
1841 j it was enacted, to^ obviate all possible doubt as to any 
person still being entitled to benefit of clergy, which had 
been abolished by stat. 7 & 8 Geo. IY. c. 28, § 6, that 
“ every lord, of parliament, or peer of the realm having place 
in parliament, against whom any indictment for felony may 
be found, shall plead to such an indictment, and shall upon 
conviction, be liable to thte same punidhmeqt as any other 
of Her Majesty’s subjects are,*oh may*be, liable upon, 
conviction for such felony.”] . • 


“ And having thus drived,”* says the commentator,t 
‘ at the last stage of criminal proceedings, or execution,— 

• • 

* Sta±. 2 & 3 Will. IY. c. 75, § 1C; 4 & 5 Will. IY. c. 26, § 1. 

+ 4 Com. 406. 
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the end and completion of human punishment,—it may now 
seem high time to put a jperiod to these commentaries. 
But the author cannot dismiss the student, for whose use 
alone these rudiments were ^ cJfcigmally compiled, without 
endeavouring to recall to his mqjnory, somQ, principal out¬ 
lines of the legal constitution of this cduntrj*; by a short 
historical review of the most considerable revolutions which 
have happened in the laws of England, from' the earliest to 
the present .times. And this task he will attempt to dis¬ 
charge, however imperfectly, in thc r next, or concluding 
chapter.” ■ r 

That luminous* and comprehensive review will now be 
presented to the student, entire: it being left to himself 
* to bear in jnind, that a century has nearly elapsed since it 
was written ; and*to illustrate, or qualify, its statements, by 
such information £s may be foulid in the foregoing pageB, 
and in the continuation at thg close of the chapter. 
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OP THE RISE, PROGRESS, AND GRADUAL* IMPROVEMENTS 
OF THE LAWS OP ENGLAND. [TO ABOUT THE 
YEAR f 76&-s9.*] 

[f Bla. Com. 407, adjincm.^ 

• 

Befoeb we enter on tke^ubjcct of this chapter, in which 
I propose, by way of supplement to the whole, to attempt 
an historical review of the most remarkable changes au(k 
alterations that have happened in the laws of England, I 
must first of all remind the student, that the rise and pro¬ 
gress of many principal points and doctrines have been 
already pointed out, in the course of these commentaries, 
under their respective divisions; these having therefore 
been particularly discussed already, it cannot be expected 
that P should re-examine them with any degree of minute¬ 
ness ; which would be a nqost tedious ipukrtaking. What 
P therefore at present propose, ia spiy to xflark out some 
outlines of an English juridical history, by taking a cliro- * 
nological view of the state of our laws, and their successive 
mutations at different periods of time. • 

The several periods, under which I ^hall consider the 
state of our legal polity,We the*following six: I. Erom the 
earliest times to the Norman conquest; II. Erom the 

* Sir William Blackstone died on the 14th of February, 1780 ; but the 
last -volume of the Commentaries -w&iipnted in tyear above-mentioned. 

1 / v 



658 BISE AND PBOGBEBB 

Norman conquest to the reign of Kiii- 4 Edward the First; 
III. From thence to the ReformatiAi • IY. From the 
Reformation to the Restoration of king Charles II.; Y. 
From thence to the Revolutiofi. in I 088 ; VI. From the 
[Revolution to the present time, [tfrciter,*176$ —9.] 

I. And, first, with regard to the anffient Tritons, the 
aborigines of our island, we have so li|tle handed down to 
us concerting Jhem with any tolerable certainty, that our 
inquiries herp must needs blrfruitless and defective. How¬ 
ever, from Caesar’s acqpunt of the tenets and discipline 
of the ancient Druids «m Qaul, m whom centred all the 
learning of these western parts, and who were, as he tells 
us, sent over to Britain, (that is, tb tho island of Mona or 
Anglesey,) J;o be instructed, we may collect a few points 
which <bear a greakaffinity and resemblaicc to some of the 
modem doctrines t of our English law. Particularly, the 
very notion itself of an oral unwritten law, delivered down 
from age to : age, by custom and tradition merely, seems 
derived from the practice of the Druids, who never com¬ 
mitted any of their instructions to writing: possibly for 
want of letters: since it is remarkable that in all tho anti¬ 
quities, unquestionably British, which the industry of the 
modems has discovered, there is not, in any of them, the 
least trace of any character or letter to be found. The 
partible quality also of lands, by the custom of gavel¬ 
kind,* which still obtains in many parts of England, and 
did universally over Wales till the reign of Henry VIII., 
is undoubtedly of British original. So likewise is the 
ancient division of the goods of an intestate between his 
widow and children, or next of kin; which has since been 
revived by tne statute of distributions. And we may 
also remember an instance of a slighter nature mentioned 
in the present volume,t where the same custom has con- 

* Gavel-kind was a on atom by which lands descended to all the sons at 
once, instead of the eldest son only. 

t The fourth volume of the Cuuup<».«aries. 
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tinued from Caesar’sJEime^o [within the last few years]; that 
of burning a woman. guilty of the crime of petit treason by 
killing her husband J 

The great variety of nations, that successively broke in 
upon and destfoyctl both#the British inhabitants and con¬ 
stitution, the? Romans, tf 10 Piets, and after them, the various 
clan^of Saxons and* Danes, must necessarily have caused 
great confusion and uncertainty in the laws and Antiquities 
of the kingdom \ as they were ‘very soon incorporated and 
blended together, and therefore, warn ay suppose,* mutually 
communicated to each other •theif respective usages, in 
regard to the rights of ^property and the •punishment of 
crimes. So that it is morally impossible to trace out 
with any degree of accuracy wMbn the several mutations 
of tlie common lavfwere made, or Vhat. «rag the respective 
original of those several ^ustoms we at present use, by 
any chemical resolution d¥ them to their first and com¬ 
ponent principles. We can seldom pronoutice that this 
custom was derived from the Britains; that was left? 
behind by the Bomans; this was a necessary precaution 
against the Piets; thaf was introduced by the Saxons; 
discontinued by the* Danes, but afterwards restored by 
the Normans. 

Wherever ttfiij can be done, it is a matter of great 
curiosity, and some use: but this can very rarely be the 
case; not only from the reason above mentioned, but also 
fv>m many others. Pirsf, from the itoturq of traditional 
laws in general; which* being accommodated to the exi- # 
gencics of the times, suffer by degrees insensible variations 
in practice: so that, though upon comparison we plainly 
discern the alteration of the law from what it was five 
hundred years ago, yet it’ is impossible t(^define the precise 
period, in which that alteration accrued, any more than 
we can discern the changes of the bed of I river, which 
varies its shores by continual decreases aud alluvions. 
Secondly, this becomes impracticable frefin the antiquity of 

• u u 2 
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the kingdom and its govemraentA p, wivAh alone, though it 
liad been disturbed by no foreign invasion* would make it 
impossible to search out the Original of its laws; unless we 
had as authentic monuments thereof as the Jews had by 
tfie hand of Moses. Thirdly, thi% uncertainty of the true 
origin of particular customs must also in part have arisen 
from the means whereby Christianity w^is propagated among 
our Saxoif ancestors in this island; by learned foreigners 
brought over # from Borne and*other countries, who undoubt¬ 
edly carriqfl with them n^any of their o\pi national customs *, 
, and probably prevailed mpop the state to abrogate such 
usages as wera inconsistent with our holy religion, and to 
introduce many others that were nfore conformable thereto. 
And this, perhaps, may hare partly been the cause that we 
find net only somg rules of the mosaioal, but also af the 
imperial and pontifical laws, blended and adopted into our 
own system. , i 

A farther reason may be also given for the great variety 
and of course the uncertain original, of our ancient esta¬ 
blished customs; even after the Saxon government was 
firmly established in this island: viz. the subdivision <?f the 
kingdom into an heptarchy, consisting of seven * independent 
kingdoms, peopled and governed by different clans and 
colonies. This must necessarily create an infinite diversity 
of laws: even though all those colonies of Jutes, Angles, 
Anglo Saxons, and the like, originally sprung from the same 
mother-country,' tho great northern hive: which poured 
forth its warlike progeny, and swarmed all over Europe, in 
the sixth apd seventh centuries. This multiplicity of laws 
will necessarily be,the case in some degree, where any king¬ 
dom is cantoned out int,p provincial establishments; and not 
under one common dispensation of laws, though under the 
same sovereign power. Much more will it happen where 
seven uneondleted states are to form their own constitution 

* Eight, or an Octarchy, according to Mr. Turner, Iliet. "Anglo-Sax. 
Vol. I. * 



or THE LAWS OF ENGLAND. 


661 


* * • 
and superstructure J5r 'gc^erament, though they all begin to 

build upon the sllirfe or similar foundations. 

Wheu therefore the West taxons had swallowed up all 
the rest, and king AlfrecT succeeded to the monarchy of 
England, whoreoiHiis grajid&ther Egbert was the founder,* 
his mighty £eniusfprompted him undertake ajmost great 

and^necessary work, which he is said to have executed in as 
masterly a manner; no less than to new-imodffl the con¬ 
stitution; to rebuild it on a plafTtiflat should ensure for ages; 
and, out of its old discordant materials which w$re heaped 
upon ditch other iu a vast aud rude irregularity, to form # 
one uniform and well-connected whole! iThis he effected, m 
by reducing the whole* kingdom under one regular and 
gradual subordination of government, wherein each mafi. 
was- answerable to his immediate superior for his own 
conduct and that of hi§^nearest neighbours: for to hijn 
we owe that master-piece*o£ judicial polity, the subdivision* 
of England into tithings and hundreds, if no#into counties ; 
all under the influence and administration of one supreme 
magistrate, the king; in whom, as in a general reservoir, 
all the executive authority of the law was lodged, and from 
w r hom justice was dispersed to every part of the nation by 
distinct, yet communicating, ducts and channels; which 
wise institution has been preserved for near a thousand 
yearg unchanged, from Alfred’s to the present time. He 
also, like another Theodosius, collected the various customs 
f tliat lie found dispersed* in the kingdonf* and reduced and 
digested them into one uniform System jor code of laws, in 
his Dom-bec, or liber judicial is. f This he-,coEQpiled for the 
use of the court-baron, hundred, and cpi>nty-court, the court- 
leet, and sheriff’s tournj; tributes which* he established, 

* Ante # p. 171 (note)- •+ Sed tick ante, pp. 1, 44. 1 

X The court-baron was the court of civil, and the court-leet that of 
criminal jurisdiction within a manor. The county-coVt was that gf civil, 
and the.sheriff’B-tourn that of criminal jurisdiction, within a county. The 
hundred-court was in the hundred, what tfoveounty-couxt was in the 
county.—J. W. S. ' * - „ 
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for the trial of all causes civil q^S*a^jminal, in the very 
districts wherein the complaint 'aroBe ]» oil of them sub¬ 
ject however to be inspected, controlled, and kept within 
the bounds of the universal or common law, by the king’s 
own courts ; which were then itinerant, Jming kept in the 
king’s palace, and removing with his hausehcld in those 
royal progresses which he continually made from one end 
of tho kingdom to the other. 

The Danish invasion anrU-anquest, which introduced new 
foreign customs, was a severe blow to„ this noble fabric: 
but a plan, so excellently concerted, could never be long 
thrown aside. So that, upon the expulsion of these 
intruders, the English returned to their ancient laws : re¬ 
taining huwever some few of the customs of their late 
visitants; which went under the name <pf Dane-Lage: as 
the code compiled by Alfred was called the West-Saxon- 
jLage ; and the local constitution! 3 cf the ancient kingdom 
of Mercia, whi»?h obtained in the countries nearest to WalcB, 
afld probably abounded with many British customs, were 
called the Mcrcen Lage. And these three laws were, about 
the beginning of the eleventh century, in use in different 
counties of the realm: the provincial polity of the counties, 
and their subdivisions, having never been altered or dis¬ 
continued through all the shocks and mutations of govern¬ 
ment, from the time of its first institution; though the 
laws and customs therein used have, (as we shall see,) often 
Buffered considerable changes. c 

Eor king Edgar (wh.f besides his military merit as 
founder of the English navy, was oIbo a most excellent civil 
governor), observing the ill effects of thrqp distinct bodies 
of laws, prevailing at once in separate parts of his domi¬ 
nions, projected and ,began what his grandson king Edward 
the Confessor afterwards completed': namely, one uniform 
digest or body£f laws to be observed throughout the whole 
kingdom: being probably no more than a revival of king 
Alfred’8 code, with Vme improvements suggested by neces- 
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sity and experience i'yiu. iieularly the incorporating some of 
the British, or Tasher Mercian customs, and also such of 
the Danish as were reasonable? and approved, into the West- 
Saxon-Lage, which was still the ground-work of the whole. 
And this appears to b$ £he best supported and most 
plausible coifjectuflo, (for certainty is not to be^expected), 
of the rise and original of that admirable system of maxims 
and unwritten* customs, which is now knownjby the name of 
‘ the common law,’ os extending^iJWthority universally over 
all the realm; and v$iieh is doubtlq^s of Saxon parentage. 

Among the most remarkabje of* the Saxon laws we may 
reckon, 1. The constitution of parliameMg, or rather, ge¬ 
neral assemblies of the’principal and wisest men in the 
nation : the wittena-gemote * or commune constliJm of thtf 
ancient Germans, which was not yet reduced to thq forms 
and distinctions of our mb^ern parliair^nt* without whose 
concurrence, however, jfictr*ne^v law could be made, or old 
one altered. 2. The election 6f their magistrates by the 
people: originally even that of their kings, till dear-bought 
experience evinced the convenience and necessity of esta¬ 
blishing an hereditary succession to the crown. But that of 
all subordinate magistrates, their military officers, or here- 
toshs, their sheriffs, their conservators of the peace, their 
coroners, their«port-reeves, since changed into mayors and 
bailiff, and even their tithing-men and borsholders at the 
leet, continued, some to the Norman conquest, others for 
two centuries after, and some remain io # this day. 3. The 
descent of the crown, when oned *k royal,.family was esta¬ 
blished, upon nearly the same hereditary principles upon 
which it has ever since continued: qnly that, perhaps in 
case of minority, the next of kin # of full age would ascend 
the throne as king, and not as protecto*: though, after his 
death, the cfown imme’diately reverted back to the heir. 
4. The great paucity of capital punishments for the # first 
offence,, even the most notorious offenders being allowed to 
commute it for a fine or were-^ild, or, ini default of payment, 
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perpetual bondage; to wliicli ou^Hwf^efit of clergy ” has 
now in Borne measure succeeded. 5."The prevalence of 
certain customs, as heriots and military services in propor¬ 
tion to every man’s land, which'"much resembled the feodal 
constitution ; but were yet exempt from all its rigorous 
hardships: and which may be well enotlgh accounted for, 
by supposing them to be brought from the continent by 
the first Saxon invaders, in the primitive moderation and 
simplicity of the feodal before it got into the hands 
of the Norman jurists, who extracted the most slavish 
doctrines and oppressive consequences out of what was 
originally intended as a law of liberty. 6. That their 
estates were liable to forfeiture for treason, but that the 
•doctrine' *f escheats and corruption of blood for felony, or 
any otjjer cause, was utterly unknown 'amongst them. 7. 
The descent of their lands to all the males equally, with¬ 
out any right of primogeniture; sr custom which obtained 
among the Britons, was agfeeablc to the Homan law, and 
continued among the Saxons till the Norman conquest: 
though really inconvenient, and more especially destructive 
to ancient families: which are in monarchies necessary to 
he supported, in order to form and keep up a nobility, or 
intermediate state between the prince and the common 
people. 8. The courts of justice consisted' principally of 
the comity courts, and in cases of weight or nicctv, the 
king’s court held before himself in person, at the time of his 
parliaments, which were usually holden in different places, 
according as he“ kept the' three great festivals of Christmas, 
Easter, and Whitsuntide. An institution which was adopted 
by king Alonzo YTI. of Castile, about a century after the 
conquest: whs at the same three great feasts was w r ont to 
assemble his nobility and prelates in his court; who there 
heard and decided all controversies, and then, having 
received his instructions, departed home. These county 
courts, however, differed from the modern ones, in that the 
ecclesiastical and \$*vil jurisdiction were blended together, 
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the bishop and the unuunjian or sheriff sitting in the same 
county court; anti also tnat the decisions and proceedings 
therein were much more simple and unembarrassed: an 
advantage which will always attend the infancy of any 
laws, but wcaifcoff «s they, gradually advance to antiquity. 
0. Trials amAig a "people who hajji a very strong tincture 
of superstition, \v<*rg permitted to be by ordeal, by $he 
cornsned or morsel of execration,* or by,wagftr of law 
with compurgators,f if the parfy'vhose it; buf frequently 
they were also by jury for, whether or not their juries 
consisted precisely of twelve,men, or were bound to a 
strict unanimity; yet the general constitution of this 
admirable criterion of trulh, and most important guardian 
both *of public and private’liberty, we owe to, diir Saxon* 
ancestors. Thus stood the general* frame of our polity at ’ 
the time of the N orniuif invasion; when the second 
pehiod of our legal histovy ccjrnmences. 

II. This remarkable event wrought as greatfan alteration 
in our laws as it did in our ancient line of kings: and thouglf 
the alteration of the former was effected rather by the con¬ 
sent of the people, than any right of conquest, yet that con¬ 
sent seems to have been partly extorted by fear, a£d partly 
given without any apprehension of the consequences which 
afterwards ensirt^. 

1. -4iuong the first of these alterations, wc may reckon 
the separation of the ecclesiastical courts from the civil: 

effected in order to ingratiate the new king with the popish 

, • - 

* Thj trial by corsned , which was a kind of ordeal, was when the de- * 
fendant took the sacrament, invoking Heaven at the same tiifce to witness 
life innocence, and praying that the Bacvaniental, bread might choke him 
if guilty of falsehood. • 

f * Wager of Law ’ was, when the defendant, instead of trying his cause 
by witnesses of the facts, before a jury, swore solemnly in court that he 
was in the right, and procured a certain number of other persons, to swear 
that they believed hh\ p, upon which lie was acquitted without further 
inquiry. The non-professional reader will be surprised to hear, that this 
mode of trial was nominally in force till the year- 1833, when it was 
abolished by stat. 3 & 4 Will. 1Y. c! 45$, § 13. * 
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clergy, who for some time before ^fflft’tfeen endeavouring all 
over Europe to exempt themselves from the secular power; 
and whose*demands the conqueror, like a politic prince, 
thought it prudent to comply “with, by reason that their 
reputed sanctity had a great influence over the minds of the 
people; and because all the little learning of the times was 
engrossed into their hands,“which made $hem necessary men 
and by rill means to be gained over to his interests. And 
this was thejnore easily T*ffe£ted, because, the disposal of all 
the episcopal sees being then in the breast of the king, he had 
taken care to fill them with Italian and Norman prelates. 

2. Another violent alteration of the English constitution 
consisted in the depopulation of'whole countries, for the 
^purposes'of the king’s royal diversion; and subjecting both 
them rnd all the ancient forests of the kingdom, to the un¬ 
reasonable severities of forest la^s imported from the con¬ 
tinent, whereby the slaughter of er "yeast was made almost as 
penal as the'Meath of a man. In the Saxon times, though 
*10 man was allowed to kill or chaBO the king’s deer, yet he 
might start any game, pursue, and kill it, upon his own 
estate. But the rigour of these new constitutions nested 
the °sole^property of all the game in England in the king 
alone: and no man was entitled to disturb any fowl of the 
air, or any beast of the field, of such kinds as were specially 
reserved for the royal amusement of the sovereign, without 
express licence from the king, by a grant of a chase or free- 
warren: and those franchises weve granted as much with a 
view to preserve the breed of animals as to indulge the subject. 
Erom a similar principle to which, though the forest laws 
are now‘mititgated, pud by degrees grown entirely obsolete, 
yet from thi^ root has sprung a bastard slip, known by the 
name of the game daws, now arrived to and wantoning in its 
highest vigour; both founded upon the samer unreasonable 
notions of permanent property in wild creatures; and both 
productive of the same tyranny to the commons: but with 
this difference, that the forest laws established only one 
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mighty hunter throuV ho ^ the land—the game laws have 
raised a little Nimrod in every manor.* 

3. A third alteration in th8 English laws whs by nar¬ 
rowing the remedial* influcfice of the county courts, the 
great seats of # Saxpn justice* and extending the original 
jurisdiction oft the king’s justiciars^ to all kinds of causes, 
arising in all parts of the kingdom. To this end the mla 
regu , Vitli all its multifarious authority, was greeted, and a 
capital justiciary appointed, wli:** powers ao m large and 
boundless, that he became at length a tyrant to tt|£ people 
and formidable to the crown jjtselfi The constitution of 
this court, and the judges themselves whb presided there, 
were fetched from the duthy of Normandyand the con- 
soqucncc naturally was, the brdaining that all pje^eedings 
in the king’s courts*should be carried o% in the Nojrman, 
instead of the English language.t A provision the more 
necessary, because none«\£*hjs Norman justiciars under¬ 
stood English; but as evident afbadge of slafery as ever 
was imposed upon a conquered people. This lasted till* 
king Edward III. obtained a double .victory, over the 
armics,of France in their own country, and their language 
in our courts hero* at jhoine. But there was one mischief 
too deeply rooted thereby, and which this caution of king 
Edward came top late to eradicate. Instead of the plain 
and easy method of determining suits in the county courts, 
the chicanes and subtilties of Norman jurisprudence had 
taken possession of the king's courts, to*which every cause 
of*consequence was drawn. Indited that.age, and those 
immediately succeeding it, were the era of refinement and 
subtilty. There is # an active principle in .the human soul, 
that will ever be exerting its faculties to the utmost stretch, 
in whatever employment, by tho accidents of time and 
place, the general plan of education, or the customs and 

* The game laws are greatly altered and improved by recent enactments. 

+ This statement must be qualified. The oral pleadings were in Nor¬ 
man French j but the write, records, and judgments tore in Latin. 
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manners of the age and count^7 iz may happen to find 
itself engaged. The northern conqueroA of Europe were 
then emerging from the grossest ignorance in point of 
literature; • and those who h^d leisure to cultivate its pro¬ 
gress, were such only as were claistercd*in monasteries, the 
rest being all Boldiers ,or peasants. And, Unfortunately, 
the first rudiments of science which they imbibed, were 
those of Aiystotle’s philosophy, conveyed through the 
medium of Jiis Arabian nBttmentators; wjiich were brought 
from the east by the ^Saracens # into ^Palestine and Spain, 
and translated into barbarous Latin. So that, though the 
materials upon which they were naturally employed, in the 
infancy,of arising state, were tliose of the noblest kind; 

* the establishment of religion, and the regulations of civil 
polity; yet having only such tools to work with,* their 
execution was trifling and fliyisy. Both the divinity and 
the law of those times were fchcft&jbre frittered into logical 
distinctions* and drawn' out into metaphysical subtiltics, 
**with a skill most amazingly artificial; but which serves no 
other purpose, than to show the vast powers of the human 
intellect, however vainly or preposterously employed.— 
Hence law in particular, which, being* intended for universal 
reception, ought to be a plain rule of action, became a 
science of the greatest intricacy: especially when blended 
with the new refinements engrafted on feodal property; 
which refinements were from time to time gradually intro¬ 
duced by the f JJortnan^iractitioTiers, with a view to super- 
t sede, as they did in great measifrc, the more homely, but 
more intelligible, maxims of distributive justice among the 
Saxons*. And, to say the truth, these Scholastic reformers 
have transmitted them* dialect and finesses to posterity, so 
interwoven in thS body of our legal polity, that they cannot 
now he taken out without a manifest injury to the sub¬ 
stance. Statute after statute has in later times been made, 
to pare off these troublesome excrescences, and restore the 
common law to it’s pristinp simplicity and vigour; and the 
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endeavour has greatly succeeded: but still the scars are 
deep and visible; hnd the liberality of our modem courts 
of justice is frequently obliged to have recourse to unac¬ 
countable fictions and circuities, in order to recover that 
equitable and substantial justice, which for a long time was 
totally buriedfundefc the narrow rules and fanciful niceties 
of a metaphysical and^Norman jurisprudence. 

4. A fourth innovation was the introduction of the trial 

by combat, for tfye decision of *aH : civil and criminal ques¬ 
tions of fact in the Inst report. This was the immemorial 
practice of all the northern nation^; but first reduced to 
regular and stated forms among the Burgimdi, about the 
close of the fifth century: and from them it ppgsed to 
other'nations, particularly tfie Franks and the Jt/ormans ; 
which, last had thfi honour to .establish it here, though 
clearly an unchristian, as wfjjl as most uncertain method of 
trial. But it was a suCQtlwnt. recommendation of it to the 
conqueror aud his warlike countrymen, that it was the 
usage of thqir native duchy of Normandy. * 

5. But the last and most important alteration, both in 

our cWil and military polity, was the engrafting onfall 
landed estates, a few* only excepted, the fiction of feodal 
tenure; which drew after it a numerous and oppressive 
train of servile frpits and appendages; aids, reliefs, primer 
seisins* wardships, marriages, escheats, and fines for alien- 
tion; the genuine consequences of the maxim then adopted, 
t^at all lands in England? were derived iroip, and hoi den, 
mediately or immediately, of the crown. • , 

The* nation at this period seems to have groaned under 
as absolute a slavery, as was in the power of a warlike, and 
ambitious, and a politic prince to caeate. The consciences 
of men- were enslaved by sour "ecclesiastics, devoted to a 
foreign power* and unconnected with the civil state under 
which they lived j* who now imported from Home for the 
first time the whole farrago of superstitious novelties which 
had been engendered by Hie. blindness and corruption 
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of the times, between the first- mission of Augustin the 
monk, an<l the Norman conquest; sucfi as transubstan- 
tiation, purgatory, communion in one ^ind, and the worship 
Qf saints and images; not forgetting the universal supremacy 
and dogmatical infallibility of the holy See. * The laws too, 
as well a!) jhe prayers,«were administered in an unknown 
tongue. The ancient trial by jury gave way. to the itnpious 
decision 'by buttle. The forest laws totally restrained all 
rural pleasures and manly recreations. And in cities and 
towns the case was ntf better; .all company being obliged 
to disperse, and fire and candle to be extinguished, by eight 
at night, at fho sound of the melancholy curfeu. The 
j ultimate property of all lands, and a considerable share of 
the preset profits, were vested in the king, or by him 
granted out to his Norman favouriteswho, by a giadual 
progression of slavery, were absolute vassals to the crown, 
and as absolute tyrants to tTSSsT commons. Unheard-of 
forfeitures, talliages, aids, and fines, were arbitrarily ex¬ 
tracted from the pillaged landholders, in pursuance of the 
new system of tenure. And to crown all, as a consequence 
of the tenure by knight service, the king had always’ready 
at his command an army of sixty thousand knights or 
militcs, who were bound, upon pain of confiscating their 
estates, to attend him in time of invasion,'or to quell any 
domestic insurrection. Trade or foreign merchandise, such 
as it then was, was carried on by the Jews and Lombards ; 
and the very uam# of $«n English fleet, which king Edgar 
had rendered so formidable, was utterly unknown to Europe : 
the nation consisting wholly of the clergy, who were also 
the lawyers ; the barons, or great lords of the land; the 
knights or soldiery, wh$ were the subordinate landholders ; 
and the burgher^ 1 or inferior tradesmen, who from their 
insignificancy happily retained, in their socage and burgage 
tenure, some points of their ancient freedom. All the rest 
were villeins or bondmen. 

Prom so complete and well-conccrted a scheme of servility, 
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it has been the work of generations for our ancestors to 
redeem themselvds and their posterity into that state of 
liberty which we now enjoy * and which therefore is not 
to be looked upon as consisting of mere encroachments 
on the crown,, and infringements on the prerogative, as 
some slavish End nflrrow-minded wjiters in the last century 
endeavoured to maintain: but as, in general, a gradual 
restoration of that ancient constitution, whereof our Saxon 
forefathers had bqen unjustly deprived, partly by lUe policy, 
and partly by the tierce^, of the* Norman. How that 
restoration has, in a long series*of spears, been step by step 
effected, I now proceed to inquire. • 

< William Bufus proceeded on his father’s plan, /md in 
some points extended it; particularly with regarji to the 
forest, laws. But*Lis brother arid successor, Heilry I. 
found it expedient, whcn'ffrst he came to the crown, 
to ingratiate himself witjf Idle people; by restoring, as our 
monkish historians tell us, the laws of king *Ed ward the 
Confessor. The ground whereof is this: that by charter" 
he gave up the great grievances of marriage, ward, and 
relief, «thc beneficial pecuniary fruits of his feudal tenures; 
but reserved the tenures themselves, for the same military 
purposes that his father introduced them. He also abolished 
the eurfeu; for,"though it is mentioned in our laws a full 
century afterwards, yet, it is* rather spoken of as a known 
time of night, so denominated from that abrogated usage, 
tlyiu as a still subsisting eifstom. Thert#is°extant a code of 
laws in his name, consisting partly*of those of the Confessor, « 
hut with great additions and alterations of Jiis own; 
and chiefly calculated for the regulation of the ’county 
iourts. It contains some directions as to crimes and their 
punishments, that of theft beingjmade capital in his reign, 
and a few things relating to estates, particularly as to the 
descent of lands ;• which being by the Saxon laws equally 
to all the. sons, by the feodal or Norman to the eldest only, 
king Henry hero moderated *the difference; directing the 
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eldest son to have only the principal estate, “ primum patris 
feudum” the rest of his estates, if he* had any others, 
being equally divided among them all. On the other 
hand, he gave up to the 'clergy the free election of bishops, 
and mitred abbots; reserving however these ensigns of 
patronage*, conge d'exlire custody of th(?temjfbralties when 
vacant, and homage upon their restitution. He lastly 
united amiin for a time the civil and ecclesiastical courts, 
which umontwns soon dissolved by his Noonan clergy: and, 
upon that final dissolution, the cggniscnce of testamentary 
causes seems to have bden first given to the ecclesiastical 
court. .The I*est remained in his father’s time : from 

a 

r whenco we may easily perceive how for short this was of a 
thorough restitution of king Edward’s, or the Saxon, laws. 

The usurper Stephen, as the manner of usurpers is? 
promised much at his accession, especially with regard to 
redressing the grievances of 4ho x(p*est laws, but performed 
no great matter either in that or in any other point. It is 
from his reign, however, that we are to date the introduction 
of the Roman civil and canon laws into this realm: and at 
the^samc time was imported the doctrine of appeals to the 
court of Rome, as a branch of the canon law. 

By the time of king Henry II., if not earlier, the 
charter of Henry I. seems to have beqji forgotten: for 
we find the claim of marriage, ward, and relief then 
flourishing in full vigour. The right of primogeniture 
seems also tq. have tacitly revised, being found more con¬ 
venient for the public than the parcelling of estates into a 
multitude-of minute subdivisions. .However, in this prince’s 
reign much was 'done to methodise the laws, and reduce 
them into a regular order; as appears from that excellerjfc 
treatise of Glanvii: which, though some of it be now anti¬ 
quated and alterqd, yet, when compared v ith the code of 
Henry the I., it carries a manifest superiority. Through¬ 
out his reign also was continued the important struggle of 
which we have had occasion so often to mention, between 
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the laws of England and Borne; the former supported by 
the strength- of the temporal nobility, when endeavoured to 
be supplanted in favour of tlfe latter by the popish clergy. 
'Which dispute was kept on foot till the reign pf Edward I.; 
when the lgjvs of England, under the new disciplme 
introduced by thfht skilful coimpander, obtained a com¬ 
plete and permanent victory. In the present reign, of 
Henry II, there are four things, which pecuffirly merit 
the attention of a legal antiquarian: 1. constitu¬ 

tions of the parliament # at Clarer^Lon, ad. 1164* whereby 
the king chocked the power of^the*pope and his clergy, and * 
greatly narrowed the total exemption they elaimcd from the , 
secular jurisdiction: though his farther progress was un¬ 
happily stopped, by the fatal event of the dispute^ between 
him .and archbishop Becket. 2? The**institution* of the 
office of justices in eyre, ti\ itinere i thewking having divided 
the kingdom into six: cinches, a little different from the * 
present, and commissioned these new crcrited judges to 
administer justice, and try writs of assize in the several 
counties. These remedies ore said to have been then first 
invented: before which all causes were usually terminated 
in the county courts, according to the Saxon custom; or 
before the king’s justiciaries in the aula regis , in pursuance 
of the Normal*regulations. The latter of which tribunals, 
traveling about with the king’s person, occasioned intole¬ 
rable expense and delay to the suitors; and the former, 
however proper for little debts and minute actions, where 
even injustice is better than procrastination, wore now. 
become liable to too much ignorance of the law, and too 
much partiality as to facts, to determine matters of con¬ 
siderable moment. 3. The introduction and 'establishment 
of the grand assize, or trial by special kind of jury in a writ 
of right, at the option of the tenant or defendant, instead of 
the barbarous and Norman trial by battle. 4. To this time 
must alsp be referred the introduction of escuage, or pecu¬ 
niary commutation for personal military* service; which, in 


ft 
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process of time was the parent of the ancient subsidies 
granted to the crown by parliament, and tliefland-tax of later 
times. # 

Richard I,* a brave and magnanimous prince, was a 
sportsman as well as a soldier; and therefore^ enforced the 
forest laws* with some rigour; which ocdasionftd many dis¬ 
contents among his people: though, according to Matthew 
Paris, he ropealcd the penalties of loss of eyes, and cutting 
off the haBs* and feet, befcfre inflicted on such as trans- 
gressed is hunting; probably finding*that their severity 
prevented prosecutions. * He^ilso, when abroad, composed a 
body of naval laws at the isle of Oleron, which are still 
extant, and of high authority; for in his time we began 
again to {iscover, that, a# an island, we were naturally a 
maritinle power. # But, With regard to civil proceedings, we 
find nothing very remarkable in'this reign, except a few 
regulations regarding the Jews, *£qd the justices in eyre; 
the king’s thoughts being chiefly taken up by the knight- 
eVrantry of a croisade against the Saracens in the Holy 
Land. 

It^ king John's time, and that of his son Henry III. 
the rigours of the feudal tenures and the forest laws 
were so warmly kept up, that they occasioned many in¬ 
surrections of the barons or principal feudatories: which at 
last had this effect, that first king John, and afterwards his 
son, consented to the two famous charters of English 
liberties, magnq chdrta and ehaHa de forestd. Of tliesp 
•the latter was well calculated to Redress many grievances 
and encroachments of the crown, in the exertion of'forest 
law: and the former confirmed many liberties of the church, 
and redressed many grievances incident to feudal tenures,* 
of no small momefit at tlie^time; though now, unless con¬ 
sidered attentively^ and with this retrospect, they seem but 
of trifling concern. But, besides these feudal provisions, 
care was also taken therein to protect the subject against 
other oppressions, then frequently arising from unreasonable 
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amercements, Jrom illegal distresses or other process for 
debts or services due to the crown, and from the tyrannical 
abuse of the prerogative, of purveyance and pre-emption. 
It fixed the forfeiture of l$nds for felony in the same man¬ 
ner as it still reiflains; prohibited for the future the grants 
of exclusive fisheries; and the erection of nevT bridges so 
as to oppress the neighbourhood. With respect to private 
rights: it established the testamentary power o^jjjhe subject 
over part of hi$ personal estate, the nest being distributed 
among his wife and children: it laid down the la\fr of dower, 
as it hath continued ever since; and prohibited the appeals * 
of women, unless for {ho death of their*husbands.* In* 
matters of public police and national concern: it- enjoined 
an uniformity of weights and measures ;• «gave ne^y 
encouragements to commerce, by the •protection bf mer¬ 
chant strangers; and forbad the alienation of lands in 
° « . . « 
mortmain. With regard* tcT the administration of justice: 

besides prohibiting all denials or delays of it, it fixed the 
court of common pleas at Westminster, that the suitors 
might no longer be harassed with following the king’B 
person in all hia progresses ; and at the same time brought 
the trial of issues hefbae to the very doors of the freeholders, 
by directing assizes to be taken in the proper counties, and 
establishing unreal circuits ; it also corrected some abuses 
then incident to the trials by wager of law and of battle; 
directed the regular awarding of inquest fpr life or member; 
prohibited the king’s inferior, •ministers* from holding 
pleas of tlio crown, or drying any criminal charge,'whereby 
many* forfeitures might otherwise have unjustly accrued 
to the exchequer: and regulated the time and place 
of holding the inferior tribunals* of justice, the county 
court, sheriff’s toum, gnd coilrt-leet." It confirmed and 

established the liberties of the city qf London, and all 

• • 

* An appeal was a criminal proceeding, which might he instituted by 
one private individual against another. It is now*wholly abolished. 

X 3^2 
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other cities, boroughs, towns, and ports of^the kingdom. 
And, lastly,, (which alone would have merited the title 
that it hears, of the great chaijer), ij protected every 
individual of < the nation in ijie free enjoyment of his 
life, his liberty, and his property, unlfcss •declared to 
he forfeited by the judgment of hil peers, or "the law of 
the land. • . 

Howeveij| by means of these struggles, the pope in the 
reign of king* John.gained a still greater.ascendant here 
than he cfbr had before Enjoyed; which continued through 
Hhe long reign of lijs son Henry III.: in the beginning of 
r whose time the *old Saxon trial by ordeal was also totally 
abolished. And we may by this time perceive, in Eracton’s 
treatise, a.' fctill further improvement in the method and 
regularity of the common law, esjpeciallj in the point of 
pleadings. If or must it be forgrtten, that the first traces 
which remain, of the separation of the greater barons from 
the less, in the constitution of parliaments, are found in the 
great charter of king John, though omitted in that of 
Henry III.: and that, towards tbe end of the latter of these 
reigns, we find the first record of any writ for summoning 
knights, citizens, and burgesses to pariiament. And here 
we conclude the second period of our English legal history. 

III. The third commences with the reign 1 of Edward I.; 
who hath justly been styled our English Justinian. For 
in his time the law did receive so sudden a perfection, that 
Sir Matthew Hale dbes not seruplb to affirm, that more was 
done in the first thirteen years of Bis reign to settle and 
establish^ the distributive justice of the kingdom, th'an in 
all the ages since that time put together. B 

It would he endless to enumerate all the particulars of 
these regulations: but the principal may be reduced under 
the following general heads:—1. He established, confirmed, 
and settled, the great charter, and charter of forests. 2. 
He gave a mortal wound to the encroachments of the pope 
and his clergy, by limiting and establishing the bounds of 
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ecclesiastical jurisdiction: and by obliging the ordinary, to 
whom all the gbods of intestates at that time belonged, to 
discharge the debts of the*deceased. 3. He defined the 
limits of the several temporal courts of thy highest juris¬ 
diction, thqge of the Jking’s bench, common picas, "and 
exchequer ? so lis they mighty not interfere, with each 
other’s proper busjness: to do which they must now have 
recourse to a fiction, very necessary and.bendficial in the 
present enlarged state of property. 4. Jle settled the 
boundaries of the inferior courts ^n counties, hundreds, and 
manors; confining them tew causes of no great amount* 
according to their primitive institution f though of con¬ 
siderably greater, than by the alteration of the value of 
money, fhey are now perm'ttechto determine. j>. lie secured 
tlm property of t£ie subject, by abolishing all arfntmry taxes 
and talliagcs, levied without consent of ttie national council. 
6. He guarded the comlhpn justice ©f the kingdom from 
abuses, by giving up the royal prerogative bf sending man¬ 
dates to interfere in private causes. 7. He settled «the 
form, solemnities, and effect of fines * levied in the Court of 
Common Pleas, though the thing itself was of Saxon original. 
S. lie first established a repository for the public records 
of the kingdom ; few of which are ancienter than the reign 
of his father, # and those were by him collected. 9. He 
improved upon the laws of king Alfred, by that great and 
orderly method of watcli and ward, for preserving the public 

peace and preventing robberies, established by the statute 

• * 

• 

* 'Fines and Recoveries were fictitious suits at law, bp means of which 
an estate which hod been entailed, (i.e. conveyed in such a way as to 
descend inalienably from the father to son, so as never to pass out of one 
particular family,) might bo set free afid rendered alienable. This was 
done by pretending that some pcrsoi£ who hadfa better title to it than the * 
family on which it was entailed, had recovered it from that family by a 
suit‘at law, and agreed to hold it for the benefit of those to whom it was^ 
desirable to transfer it. These fictions are, however, now abolished, and 
a simpler mode of setting entailed estates free is provided by a recent Act 
of Parliament. Note by Johh William Smitbp[a.d. 1836]. 
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* * 

of Winchester. 10. He settled and reformed many abuses 

incident to tenures, and removed some restraints on the 
alienation of lrinded property, by the statute of quia amptores. 
11. He instituted a speedier way for tbe recovery of debts, 
by granting execution not only* upon goods qpd chattels, 
but also upon lands, by writ of elegit; which waft of signal 
benefit to a trading people; and, upon the same commercial 
ideas, he ali»o allowed the charging of lands 'in a statute 
merchant,* to pay debts contracted in trade, contrary to 
all feudal principles. 12. He effectually provided for the 
Recovery of advowsons, os temporal rights; in which, before, 
the law was extremely deficient. 13. He also effectually 
closed the great gulf, in which all Ihe landed property of 
thfe kingdom was in danger of beihg swallowed, by his reite- 
raced statutes of mortmain; most admirably adapted-to 
meet the frauds that had then been devised, though after¬ 
wards contrived to Jbe evaded .by the invention of uses. 
14. He established a new limitation of property by the 
creation of estates tail; concerning the good policy of 
which modem times have, however, entertained a very 
different opinion. 15. He reduced all Woles to the sub¬ 
jection, not only of the crown, but, in gr°at measure, of the 
laws of England, which was thoroughly completed in the 
reign of Ilenry VIII.; and seems to have f entertained a 
design of doing the like by Scotland, so as to have formed on 
entire and complete union of the island of Great Britain. 

I might continue tlr’s catalogue much further ; but upon 
the whole we may observe, ihat the very scheme and model 
of the administration of common justice between party and 
party, was entirely settled by this king; and has continued 
nearly the same,®in all succeeding ages, to this day; abating 
some few alterations, which the humour or necessity of sub¬ 
sequent times hath occasioned. The forms of writs, by 
jgwhich actions are commenced, were perfected in his reign, 


* This was a kind of bond. 
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and established as models for posterity. The pleadings, 
consequent upon the writs, were then short, nervous, and 
perspicuous; not intricate, vdrbose, and formal*. The legal 
treatises written in his tune, as Britton, Flqta, Hengham, 
and the rest* arej for thg most part, law at this day; or at 
least were sfl till the alteration of # tenures took place. And, 
to conclude, it is frgm this period, from the exact observa¬ 
tion of mayna charta , rather than from, its leaking or 
renewal,' in the days of his grandfather and father, that the 
liberty of Englishmen‘began again^o rear its head; though 
the weight of the military tenures hung heavy upon it for , 
many ages after. * • 

1 cannot give a better'proof of the excellence of his con¬ 
stitutions,'than that from liis time to that of IJenry VIIl! 
there happened vfcry few, and those §iot very consider¬ 
able, alterations in the lqgal forms of proceedings. As 
to matter of substance^: «tJte old G-othic powers of electing ' 
the principal subordinate magistrates, the sheriffs, and con¬ 
servators of the peace, were taken from the people in the 
reigns of Edward II. and Edward III.; and justices of the 
peace were established instead of the latter. In the reign 
also of Edward lll^tlie parliament is supposed most pro¬ 
bably to have assumed its present form; by a separation 
of the Commons^from the Lords. The statute for defining 
and ageertaining treasons was one of the first productions 
of this new-modelled assembly; and the translation of the 
law proceedings from French into Latin another. Much 
also was done, under the auspices of this magnanimous^ 
prince, for establishing our domestic manufactures; by pro¬ 
hibiting the exportation of English WQob, and the*importa- 
tion or wear of foreign cloth or furs; and 6y encouraging 
cloth workers from other countrJeB to settle here. Nor was 
the legislature inattentive to many other branches of com¬ 
merce, or indeed to commerce in general*, for, in particular, 
it enlarged the credit of the merchant, by introducing the 
statute staple, whereby he might the more readily pledge 
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liis lands for the security of his mercantile debts. And, as 
personal property now grew, by the extension of trade, to 
be much more considerable than formerly, care was taken, 
in case of intestacies, to appoint administrators particularly 
nominated by the law, to distribute that-perronal property 
among the creditors and kindred of the deceased, which 
before had been usually applied, by the officers of the ordi¬ 
nary, to uses then denominated pious. The statutes also 
of pramunirc for effectually depressing the civil power of 
the pope, were the work of this and the subsequent reign. 
And the establishment 'of a laborious parochial clergy, by 
the endowment of vicarages out of the overgrown possessions 
of the monasteries, added lustre to the close of the four¬ 
teenth century; though the seeds of the general reformation, 
which were thereby first Isown in the kiiVgdom, were almost 
overwhelmed by°thc spirit of persecution introduced into 
* the laws of the land by the infiifcnce of the regular clergy. 

From this *fcime to that" of Henry YU. the civil wars 
a.id disputed titles to the crown gave no leisure for farther 
juridical improvement: “nam silent leges inter arma .”— 
And yet it is to these very disputes that we owe the happy 
loss of all the dominions of the crown-on the continent of 
France ; which turned the minds of our subsequent princes 
entirely to domestic concerns. To these likewise we owe 
the method of barring entails by the fiction of common 
recoveries; * invented originally by the clergy, to evade the 
statutes of mortmain, but introduced under Edward, IY. 
for the purpose of unfettering estates, and making them 
more liable to. forfeiture: while, on the other hand, the 
owners endeavoured to protect them by the universal 
establishment l of uses, another of the clerical inventions.+ 

'* See note ante, p. 675. 

+ Uses were invented by the craft of the regular ecclesiastics; who, 
being prohibited by the statutes of mortmain from acquiring property in 
land) hit upon this mode of possessing themselves of all the benefits 
attendant upon the ownership of landed property, without infringing the 
statutes which forbade £hem from becoining its actual proprietors. They 
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In the reign of king Henry VII. his ministers, 
not to say the*king himself, were more industrious ip. 
hunting out prosecutions # upon old and forgotten penal 
laws, in order to extort money from the subject, than in 

• • • 

induced thoHG dfevout persons who were anxious to barter their estate for 
masses, requiems, and benedictions, to convey it to certain lay persons who 
became nominally JJie owjfers of it, but in reality agreed to hold it for the 
benefit and use of the monastic body, whom the last oMiner wSs desirous to 
endow; and though the courts of common law refused to recognise such an 
agreement, which was, in point of fact, a gross oVhsion of the statute law 
of the realm, it nevertheless ■♦as recognised by the Court of Chancery ; 
which in those times was always presided ofor by an ecclesiastic, and was 
enforced by a process entitled the writ of mbpepnof invented for that 
express purjwse by John Waltham, Bishop of Salisbury, and chancellor to 
King Richard the Second. • • 

An use was, therefore, a right to have Che profits of land, thg bare posses¬ 
sion of which was in anStticr person. • # • 

These uses were soon found exceedingly convenient*to tho lay as well as 
the ecclesiastical part of the comiflunity. For the use or right to have the 
profits, being quite differenb^atftl distinct from the land itself (since one 
man might have the land, and another the use or right ft the profits), did 
not subject its owner to those grievances which the feudal Rystem impoqgd 
upou the proprietors of land: snch for instance as aids, marrriages, 
primer seisins, fines, reliefs, and wardships ; and, therefore, for the pur¬ 
pose of escaping these initiations, it became very common for purchasers of 
land to have it conveyed v to some third person or persons for theif use, 
by which means they escaped the burthens, while they secured the benefit 
attendant upon landed property. 

This was, as will J/e easily believed, very disgustful to the king and the 
great feudal lords, who found their dues evaded and their victims with¬ 
drawn from their grasp, by this species of half-legal, half-ecclesiastical 
legerdemain. They therefore determined to eradica|e the contrivance, root 
jpd branch ; and for this pufposc, in the rdign of King Henry the 
Eighth, they procured a statute to be passed, entitled the Statute of Uses, 
by whiijh it was enacted, that whenever one man gave land to another fo# 
the uge of a third person, that third person should, inBtead*of paving only 
a right to the profits, %icome the actual owner *f Che land itself; so that 
by this Rtatute, the persons who had previously had only*bhe use or a right 
to the profits of land found themselves turned^ioto its actual proprie¬ 
tors, and brought as such within the (ftitcli of that feudal tyranny which 
•they had so cunningly attempted to avoid. However, they were soon 
rescued, and the object of the king and lords completely frustrated^by a 
decision of the courts of law ; who held, in construing this statute* that 
although, if land were given to A for the use of B, B must be now con¬ 
sidered as its actual owner; yet. that if one step further were taken, and 
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framing any new beneficial regulations. !For the dis¬ 
tinguishing character of this reign, was that of amassing 
treasure in the king’s coffers, by every means that could be 
devised: and^almost every alteration in the laws, however 

t > 

the land was given to A for the use of B, and B was directed to hold it 
for the use of 0, this lost person would not become the proprietor of the 
land itself, but would have just such a right t? the profits os B would 
have had, before the passing of the statute : and this right C could obtain 
the aid of the court of chancery +o enforce, just as B might have done 
before the statufb. So that) in point of fact, the oAly real alteration in 
tlie law the statute made, was-*to cause one name' more to be inserted in a 
conveyance of land—for instance, tltyt of G, in the example above given.* 
The court of chancery indeed did not apply the name of use to the benefi¬ 
cial interest of 0, but denominated it a trust ; and the enforcement of these 
trusts, continues, to the present day, to be the most important subject of its 
jurisdiction. , 

' But tlje Statute of Jhes, though it did not effect the end its npakers 
intended, gave rise to other very important results; for the conveyancers, 
a race of men quite as astute as the mbnks, soon found tliat they could 
render it conducive to an object at whvjii they had long aimed, viz. that of 
concealing the transfers of property, which they were in the habit of 
making, from public knowledge. To explain this, it is necessary to 
remind the reader that, during the simplicity of olden times, a transfer 
of land from one man to another was always accompanied with the cere¬ 
mony of actually investing the new owner, by taking him to the land, and 
there,*in the presence of all the neighbours, who were called upon to witness 
the transaction, enfeoffing him, i.e. putting him in corporal possession of 
his new property. So that if a conveyancer advised a country gentleman 
to mortgage his estate, the gentleman had to go down ^there, and proclaim 
his necessities to the whole purish, by delivering up in public his estate to the 
person who advanced the mortgage money ; or else to incur great expense, 
aecompanied with equal publicity, by sending an attorney to perform that 
ceremony. But when tin. Statute of Uses had directed that every person 
entitled to the me or profits of land should be, in law, the actual owner of 
llhe land itself, it soon struck the conveyancers that they had nothing to do 
but to make the seller or mortgagor of lands agree to hold it for the use of 
the buyer or mortgage^ «vud tliat the statute would instantly make the 
latter the actual owner, without any journey to the country, or any cor- 


* **It was not, perhaps, mnch to the credit of the tunes tliat such a • 
distinction was ever made: and as Lord Ilardwicke ( said, thus this act of 
parliament, which was passed with the utmost seriousness and delibera¬ 
tion! by this construction had no other effect, than to add three words to a 
conveyance 1 ” Per BulLr J., Doe v. Staple, 2 T. B,. 700. [xVofe by S. W.] 
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salutary or otherwise in their future consequences, had this 
and this only for*their great and immediate object. To. 
this end the court of star-chaftiber was new-modelled, and 
armed with powers, tin? most dangerous and unconstitutional, 
over the persons and propprtfcs of the subject. Informa¬ 
tions were allewed «to be received, # in lieu of indictments, 
at the assizes and sessions of the peace, in order to multiply 
fines mid pecuniary penalties. The statutq of fines for 
landed property was craftily and*covertly contrived, to faci¬ 
litate the destruction* of entails, and uiake the owners of 
real estates more capable to forfeit as well as to aliene. In 
short, there is hardly a statute in this reign, introduetive 
of a new law or modifying* the old, but what either directly 
or obliquely-tended to the emolument of the exchequer. 

« 

poral investiture. Acting on thislcjea, tliey now, when lands were to he 
sold, prepared* what was called a dec4 of bargain and sale, by which the 
seller ‘bargained' and ‘sold’ them to the buyer. Anc^tliis being an 
agreement to hold them thenceforth for the buyer’s use, the buyer became, 
l*y the statute of uses, actual owner without any public ceremony, or th<^* 
intervention of anybody, except the conveyancer. And though there was, 
it was true, a statute which required that these deeds of bargain and sale 
Bhould 1% enrolled in the public archives, so as to be accessible to sudi* aB 
would take tbc trouble of searching for them, still a great deal of secrecy 
was obtained, for the execution of the instrument was manag ed in the 
utmost privacy: and the conveyancers soon invented a means of accom¬ 
plishing the transfer by two instruments called a lease and release, which 
conveyed the ownership of the land as well as a bargain and side, and did 
not, like the bargain and sale, require enrolment. And in this mode were 
lands usually transferred, whether by way of sale or* mortgage, from one 
mai to another, [till the year 1845 ; since jvhich a simple deed of grant is 
a sufficient, andtlue usual mode of conveying the freehold, or feudal seisin 
of all lauds. Stat. 8 & 9 Viet. c. 106, § 2.]. . . 

From the above account it will be seen bow indissolubly connected are 
the studies of English law and English history. *We liavp just observed 
the ambition of the priesthood inventing a System for their own peculiar 
aggrandisement, which has been adopted bjthe lawy&s, first as a means of 
evading feudal tyranny, and afterwards of carrying the most ordinary 
arrangements of every-day life into effect; while the»attacks made on this 
system by the monarch And the aristocracy have resulted in the creatiotfof 
one of the most complicated and extensive branches of the jurisdiction of 
thejjourt of chancery.— John Wilma* Smith, a.i>. J886J. 
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IY. This brings us to the fourth period of our legal 

.history, viz., the reformation of religion, uhder Henry VIII., 

and his children, which obens an entire new scene in 

1 | | 

ecclesiastical matters; the usurped power of the pope 
tieing now for ever routed ani destroyed, all his connexions 
with this.island cut off, $he crown restofed to*its supremacy 
over spiritual men and causes, and the patronage of bishoprics 
being orifee more indisputably vested in the king. And, had 
the spiritual courts been at this time re-united to the civil, 
we should have seen the old Saxon'constitution with regard 
to ecclesiastical polity •completely restored. 

With regard also to our civil polity, the statute of wills, 
and the statute of uses (both passed in the reign of this 
prince), njado a great alteration aB to property: the former, 
by allowing the devise iof real estates by will, which, before 
was in general forbidden; thp' latter, by endeavouring to 
destroy the intricate nicety ifx uses, though the narrowness 
and pedantfy of the courts of common law prevented this 
4 statute from having its full beneficial effect. And thence 
the courts of equity assumed a jurisdiction, dictated by 
common justice and common sense: which, however arbi¬ 
trarily exercised or productive of jealousies in its infancy, 
has at length been matured into a most elegant system of 
rational jurisprudence; the principles pf which, notwith¬ 
standing they may differ in forms, are now equally,. adopted 
by the courts of both law and equity. From the statute of 
uses, a remarkable alteration 'took place in the mode of 
, conveyancing: * the ancient assurance by feoffment and 
livery upon, the land being now very seldom practised, 
since the more easy and more private inventions of trans¬ 
ferring property by secret conveyances to uses, which may 
be moulded to a \housan(L useful purposes by the ingenuity 
of an able artist. 

cThe further attacks in this reign upon the immunity of 
estates-tail; the establishment of recognisances in the 
nature of a statute staple, for facilitating the raising of 
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money upon landed security; and the introduction of the 
bankrupt laws, well for the punishment*of the fraudu¬ 
lent, as the relief of the unfortunate, trader; aU'these were 
capital alterations of our legal polity, and higlih convenient 
to that character, which thg llnglish began now to reassume, 
of a great cofhmerdial people. The incorporation, of Wales 
with England, and jjhe more uniform administration of 
justice, by destroying some counties palatine,, and abridging 
the unreasonable^ privileges of* such as remaned, added 
dignity and strength .t<f the monarchy: and, together with 
the numerous improvements b^fore-observed upon, and the 
redress of many grievances and oppressions which had been 
introduced by his father, will ever make the administration 
of Henry VIIT. a very distinguished era in th^ annals of* 
juridical history. • 

It must he however relinked, that,•particularly in his 
later years, the royal prerogative was then strained to a 
very tyrannical and oppressive height j and, Mmt was the 
worst circumstance, its encroachments were established by 
law, under the sanction of those pusillanimous parliaments, 
one of which, to its eternal disgrace, passed a statute, 
whereby it was enacted that the king’s proclamations 
should have the force of acts of parliament; and others 
concurred in the creation of an amazing heap of wild and 
ncvv-faijgled treasons. Happily for the nation, this arbitrary 
reign was succeeded by the minority of an amiable prince; 
during the short sunshine of which, great part of these 
extravagant laws were Repealed.* And, to do justice to the # 
shorter 1 reign of queen Mary, many salutary and popular 
laws, in civil matters, were made under,her administration: 
perhaps the better to reconcile the people to the bloody 
measures which she was induced to pursue, for the rc-esta- 
blishment of feligious slavery: the well-concerted-schemes 
for effecting whioh were, through the providence of Qod, 
defeated*by the seasonable accession of queen Elizabeth. • 
fThe religious liberties of the nation baing, by that happy 
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event, established, we trust, on an eternal basis (though 
.obliged, in their'infancy, to be guarded Against papists and 
other non-conformists, by laws of too sanguinary a nature); 
the forest lpws having fallen into disuBe ; and the adminis¬ 
tration of civil rights in the courts of justice being carried 
on in a regular course*according to tfie wise institutions 
of king Edward I., without any jnaterial innovations; 
all the 'principal grievances introduced f)y the Norman 
conquest soem to # have bebn gradually shaken off, and our 
Saxon constitution restored, v^itlf considerable improve¬ 
ments: except only ill the continuation of the military 
tenures, and & few other points, which still armed the 
crown with a very oppressive and dangerous prerogative. 
It is also to be remarked* that tho spirit of enriching the 
clergy and endowing Religious housed had, through the 
former abuse of it; gone over to such a contrary extreme 
that the princes of the house of* Tudor and their favourites 
had fallen with such avidity upon the spoils of the church, 
*lhat a decent and honourable maintenance was wanting to 
many of the bishops and clergy. This produced the 
restraining statutes , to prevent the alienations of lairds and 
tithes belonging to the church a«d universities. The 
number of indigent persons being also greatly increased, 
by withdrawing the alms of the monasteries, a plan was 
formed in the reign of queen Elizabeth, more humane and 
beneficial than even feeding and clothing of millions, by 
affording them the means, with* proper industry, to feed 
and clothe themselves. And, the’ farther any subsequent 
plans for-maintaining the poor have departed frffm this 
institution, the lucre impracticable and even pernicious 
their visionary attempt* have proved. 

However, considering tile reign of queen Elizabeth in a 
great and political view, we have no reason to regret many 
subsequent alterations in the English constitution. For 
though in general she was a wise and excellent-princess, 
and loved her people; thougVin her time trade flourish^, 
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riches increased, the laws were duly administered, the 
nation was respected abroad, and the .people happy at 
home; yet the increase of th# power of the sflar-chamber, 
and the erection of *the high commission court in matters 
ecclesiastical, were, the wprfcf of her reign. She also kdpt 
her parliament at a very awful distance: and in .many par¬ 
ticulars she, at times^ would carry the prerogative as high 
as hdr most af-bitrary predecessors. It is, true* she very 
seldom exerted this prerogative, so as to oppress indivi¬ 
duals, hut still She .had it to exempt: and therefore the 
felicity of her reign depended pnore on her want of oppor¬ 
tunity and inclination, than want of pdwer, to play the 
tyrant. This is a high ’encomium on her merit: but at 
the sdme time it is sufficient*to show, that these were not* 
those .golden days «f genuine liberty tha$ we formerly were* 
taught to believe: for, surely the true liberty of the Bubject 
consists not so much in Jha^gracious behaviour, as in the 
limited power of the sovereign. ’ • 

The groat revolutions that had happened in manner? anil 
in property, had paved the way, by imperceptible, yet sure 
degrees, for as great a revolution in government; yet, 
while that revolutioruwas effecting, the crown became more 
arbitrary than ever, by the progress of those very means 
which afterwards reduced its power. It is obvious to every 
observer, that, till the close of the Lancastrian civil wars, 
the property and the power of the nation were chiefly 
divided between the king, the nobility* and the clergy, 
llie commons were generally in rf state of. great ignorance; 
their personal wealth before the extension .of £rade, was 
comparatively small; and the nature» of their* landed 
property was such, as kept them yi continual dependence 
upon their feudal lord, being usually some powerful baron,'" 
some opulentf abbey, o*r sometimes the king .himself. 
Though a notion of general liberty had* Btrongly pervaded 
and animated the whole constitution, yet the particular 
liberty, the natural equality,, and personal independence of 
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individuals, were little regarded or thought of; nay even 
to assert them was treated as the height of sedition and 
rebellion. Our ancestors hea^d, with detestation and horror, 
those sentiments rudely delivered, and pushed to most 
absurd extremes, by the violence, of a Cade r and a Tyler; 
which havp since been applauded, with a zeal almost rising 
to idolatry, when softened and recommended by the 
eloquence 1 , the jnoderation, and the arguments of a Sidney, 
a Locke, and a Hilton. 

But vyhen learning, by the invention of printing, and the 
progress of religious reformation, began to be universally 
disseminated; when trade and navigation were suddenly 
carried to an amazing extent, by the use of the compass, 
*and the consequent discovery of the Indies; the minds of 
“men thus'enlightened by science, and enlarged by observa¬ 
tion and travel, began to entertain a more just opinion of 
the dignity and rights of ip^n]kind. An inundation of 
wealth flowed in upon the merchants, and middling rank; 
vhile the two great estates nf the kingdom, which formerly 
had balanced the prerogative, the nobility and clergy, 
were greatly impoverished and weakened. The popish 
clergy, detected in their frauds and abuses, exposed to 
the resentment of the populace, and stripped of their lands 
and revenues, stood trembling for their very existence. 
The nobles, enervated by the refinements of luxury, (which 
knowledge, foreign travel, and the progress of the politer 
arts, are too apt to introduce with themselves,) and fired 
with disdain at being rivalled in magnificence by the opulent 
citizens, fc$l iqto enormous expenses; to gratify wlri'-h they 
were permitted by the policy of the times, to dissipate their 
overgrown estates, and h alienate their ancient patrimonies. 
This gradually reduced their power and their influence within 
a very moderate hound; while the king by the spoil of the 
monasteries and the great increase of the customs grew 
rich, independent, and haughty; and the commons were 
not yet sensible of the strength they had acquired, nor 
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urged to examine its extent by new burthens or oppressive 
taxations, during the sudden opulence ef the exchequer. 
Intent upon acquiring new Niches, and happy in being 
freed from the insolence and tyranny of the orders more 
immediately above? them„th£y never dreamecf of opposfhg 
the prerogative, to Ivhich they had been so little accustomed: 
much less of taking, the lead in opposition, to which by 
their weight and their property they wer§ now entitled. 
The latter years of Henry *VTII. were therefore the 
times of the greatest despotism that have been ]pown in 
this island since the death o£ William the Norman: the « 
prerogative, as it then stood by common law, (and much 
more when extended by act of parliament,) being too large 
to be’ endured in a land of liberty # * 

Queen ISlizabetlf, and the intermediate princes *of the* 
Tudor line, had almost the,.same legal* powers, and some¬ 
times exerted them ap »ri*vghly, as tbeir father king * 
Henry VIII. But tbc critical* situation of*that princess 
with regard to her legitimacy, her religion, her enmity 
with Spain, and her jealousy of the queen of Scots, occa¬ 
sioned greater caution in her conduct. She probably, or 
her able advisers, had penetration enough to discern how 
the power of the kingdom had gradually shifted its channel, 
and wisdom enough not to provoke the commons to dis¬ 
cover #nd feel their strength. She therefore threw a veil 
over the odious part of prerogative; which was never 
yantonly thrown aside, bat only to answer some important 
purpose: and, though “the royaf treasury no longer over¬ 
flowed with the wealth of the clergy, which had been all 
granted out, and had contributed to eprich the people, she 
asked for supplies with such moderation, and bauaged them 
with so much economy, that the commons were happy ifl-*. 
obliging her.* Such, in short, were h&r circumstances, her 
necessities, her wisdom, and her good disposition, that ngver 
did a prince so long and so entirely, for the space of half a 
century together, reign in the affections «f the people. 
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On the accession of king James I. no new degrees of 
royal power were added to, or exercised by, him; but such 
a sceptre wAs too weighty tdr- be wielded by Buck a hand. 
The unreasonable and imprudent exertidn of what was then 
deemed to be prerogative, uporr trivial and unworthy occa¬ 
sions, and the claim of a more absolute power ^inherent in 
the kingly office than had ever been carried into practice, 
soon awakened the sleeping lion. The people heard Vith 
astonishment doctrines preached from the throne and the 
pulpit, subversive of liberty and property, and all the 
natural rights of humanity. They examined into the 
divinity of this claim, and found it weakly and fallaciously 
supported; and common reason assured them, that, if it 
Were of human origin, no a constitution could establish it 
Without power of ^evocation, no precedent could sanctify, 
no length of tiriie could confirpi'it. The leaders felt the 
pulse of the nation, and founft’they had ability as well as 
inclination to lesist it: and accordingly resisted and opposed 
itj»whenever the pusillanimous temper of the reigning 
monarch had courage to put it to the trial; and they gained 
Borne little victories in the cases of concealments, mono¬ 
polies, and the dispensing power. In Hie mean time, very 
little was done for the improvement of private justice, 
exeept the abolition of sanctuaries, and the extension of 
the bankrupt laws, the limitations of suits, and actions, and 
the regulating of informations upon penal statutes. For I 
cannot class the laws against witchcraft and conjuration 
under the head of improvements;' nor did the dispute 
between Loyd Ellesmere and Sir Edward Coke, concerning 
the powers of the* court of chancery, tend much to the 
advancement Of justice. 

r Indeed, when Charles T. succeeded to the crown of 

% 

his father,, and attempted to revive some enorfnities, which 
had Jbeen dormant in the reign of king James, the loans 
and benevolences extorted from the subject, the arbitrary 
imprisonments for refusal, the ^exertion of martial law in 
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time of peace, and other domestic grievances, clouded the 
morning of that*misguided prince’s reign; which, though 
the noon of it began a little to brighten, at last went down 
in blood, and left the whole kingdom in darkness. It must 
be acknowledged that, bg ttffe Petition of Ri$it, enacted to 
abolish thetfc encroachments, the English constitution 
received great alteration and improvement. But there still 
remained the latent power of the forest Jaws, *which the 
crown most unseasonably revived. The legaj jurisdiction 
of the slar-chambei; and high commission courtg was ex¬ 
tremely great; though their .usurped authority was still, 
greater. And, if we add to these the dishse of parliaments, 
the ill-timed zeal and despotic proceedings of the ecclesias¬ 
tical' governors in matters *of mere indifference, together 
with .the arbitrary* levies of tonnage agd poundage, ship- 
money, and other projects; yve may see grofinds most amply 
sufficient *for seeking redrgsb^in a legal constitutional way. 
This redress, when sought, was also constitutionally given ; 
for all these oppressions were actually abolished by the 
king in parliament, before the rebellion broke out, by the 
several statutes for triennial parliaments, for abolishing the 
star-chamber and high commission courtB, for ascertaining 
the extent of forests and forest-laws, for renouncing ship- 
money, and 'other exactions, and for giving up the pre¬ 
rogative of knighting the king’s tenants in capite in con¬ 
sequence of their feodal tenures: though it must be 
acknowledged* that these* concessions wefe not made with 
so good a grace as to conciliate the confidence of the^ 
people. Unfortunately, either by his own mismanagement, 
or by the arts of ids enemies, the king had lost the repu¬ 
tation of sincerity; which is the greatest unhappiness that 
can befal a prince. Though be* bad formerly strained hi$ -- 
prerogative, Dot only beyond what the genius of the 
present times would bear, but also beyond the example^ of 
former ages, he had now consented to reduce it to a lower 
ebb than was consistent with monarchical government. A 
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conduct bo opposite to his temper and principles, joined 

with, tome rash actions and unguarded expressions, made 
the people 'suspect that thic condescension was merely 
temporary. Flushed, therefore, Vith the success they had 
gaihed, fired with resentment* for past oppressions, and 
dreading tlje consequences if the king should regain his 
power, the popular leaders (who in all ages have called 
themselvesrthe people) began to grow insolent/and ungot ern- 
able; their insolence soon nendered them desperate; and 
despair at length foVced r them to join with 'a set of military 
hypocrites and enthusiasts, who overturned the church and 
monarchy, and proceeded with deliberate solemnity to the 
trial and murder of their sovereign . 4 

u I pass by the crude and abortive schemes for -amending 
the law f s iii the timps of confusion which /bllowcd: the most 
promising and sensible whereof (such as the establishment 
of new trials, the abolition ofi feodal tenures, the act of 
navigation, and some others) were adopted in the 
, Y. Fifth period, which I,am next to .mention, viz. after 
the restoration of king Charles II. Immediately upon 
which, the principal remaining grievances, the doctrinp and 
consequences of military tenures, wqjre taken away, and 
abolished, except in the instance of corruption of inheritable 
blood, upon attainder of treason and felony And though 
the monarch, in whose person the regal government was 
restored, and with it our ancient constitution, deserves 
no commendation'- from posterity* yet in his reign, wicked, 
sanguinary, and turbulent- as it was, the concurrence oi 
happy circumstances was such, that from thence wo may 
date not- only the re-establishment of t our church and 
monarchy, but also the complete restitution of English 
liberty, for the fLqpt time, since its total abolition at the 
conquest. For therein not only the slavish tenures, the 
badge of foreign dominion, with all their oppressive append¬ 
ages, were removed from incumbering the estates of the 
subject; hut also ap additional.security of his person from 
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imprisonment was obtained, by that great bulwark of our 
constitution, the Habeas Corpus act. These two statutes, 
with regard to our property and persons, form a second 
Magna Cltarla, as beneficial # and effectual as Jjjiat of Rujiy- 
mede. That • onl^r pruned the luxuriances of the feodal 
system; bul the statute of Charles II. extirpated all 
its slaveries; * except perhaps in copyhold tenure; and 
there also they arc now in great measure enervated by 
gradual custom,, and the interposition of our courts of 
justice. Magna Chart a .only, in general terms,* declared, 
that no man shall, be imprisoned contrary to law: the * 
Habeas Corpus act pointy him out effectual frieans, as well to 
release himself, though committed even by the king iij 
council, as to punish all those Vho shall thus-jjneonstitu; 
tionally misuse kirn. * • * 

To tliqsc I may add tl*9 abolition* of the prerogatives 
of purveyance and pr^-ftm^tion; the statute for holding 
triennial parliaments; the test and corporation acts, which 
secure both our civil and religious liberties: the abolition 
of the writ He Hceretico Comhurendo ; the statute of frauds 
and ^perjuries, a great and necessary security to private 
property; the statufe for distribution of intestate estates, 
and that of amendments and jeofails , which cut off those 
superfluous niceties which so long had disgraced our courts ; 
together with many other wholesome acts that were passed 
in this reign, for the benefit of navigation and the improve¬ 
ment of foreign commerce : and # tjie Whole, when we like¬ 
wise consider the freedom from taxes and* armies which the 
subject then enjoyed, will be sufficient to demonstrate this 
truth, “ that the Constitution of England had arrived to its 
full vigour, and the true balance between liberty and pre¬ 
rogative was happily established by la$r, in the reign of 
king pharles the Second.” * , * 

• • 

* [Mr. .Fox withheld hie deference to Blackstone (whom, however, he de¬ 
clared to be, in respect of styles as much distinguished for purity, simplicity, 
and strength, as any writer in the English language), as a constitutional 
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It is far from my intention to palliate or defend many 
very iniquitous proceedings, contrary to • all law, in that 
reign, through the artifice Si wicked politicians, both in 
and out of employment. "What seems incontestable is this; 
that by the law, as it then stood, (notwithstanding some 
invidious, nay dangerous s branches of tKfe prerogative have 
since been lopped off, and the rest more clearly defined,) 
the people had as large a portion of real liberty, as is con¬ 
sistent with a state of society; and sufficient power residing 
in their cwn hands, to assert and piererve that liberty, if 

* * invaded by the royal prerogative. For which I need but 
. appeal to the Memorable catastrophe of the next reign. 

. JFor when king Charles’s deluded brother attempted to 

enslave the nation, he found it" was beyond his power: the 
people‘both could, and did, resist him ; fend, in consequence 
of such resistance, obliged him to quit his enterprise and 
'* his throne together. Which' introduces us to the last 
period of our "legal history; vizi 
' VI. From the Revolution in 1688 to the present time. 
In this period many laws have passed; as the Bill of Bights, 
the ^Toleration Act, the Act of Settlement with its condi¬ 
tions, the Act for uniting England with Scotland, and some 
others: which have asserted our liberties in more clear 
and emphatical terms: have regulated the succession of 
the crown by parliament, as the exigencies of religious and 
civil freedom required; have confirmed, and exemplified, 
the doctrine of resistance, when'the executive magistrate 

• endeavours to subvert the constitution; have maintained 
the superiority of the laws above the king, by pronouncing 
his dispensing poorer to be illegal; have indulged tender 
consciences with every religious liberty, consistent with the 

Jh safety of the state'; have established triennial, since turned 

1 r 

■ 

authority, chiefly because of this sentence : “asserting the latter years of 
tho reign of Charles 11. to have been the most constitutional period to be 
found in our history, —not excepting any period that followed.” The justice 
of this remark must he determined by the competent reader, for himself.] 
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into septennial, elections of members £o serve in parliament; 
have excluded Certain officers from the Jiouse of commons; 
have restrained the king's pErdon from obstructing parlia¬ 
mentary impeachnfents; have imparted to all the lords an 
equal right,of trying Jdidir fellow peers ^have regulated 
trials for high t&ason ; have affprded our posterity a hope 
that corruption of^ blood may one day be abolished and 
forgotten; have, by the desire of his prqpent lnajesty, Bet 
bounds to the # civil list, and 'placed the administration of 
that revenue in haudft that are accountable to parliament; 
and have, by the like desire, made the judges completely 
independent of the king, his ministers* and his successors.^ 
Tet, though these provisions have, in appearance and 
nominally, reduced the strength of the executive power 
a much lower ebb than in the preceding period; if on the 
other hand we throw info,Jjhe opposite sdkle (what perhaps 
the immoderate reduction *)f the ancient prerogative may 
have rendered in some degree necessary) th£vast acquisition 
of force, arising from the Itiot Act, and the annual expedience 
of a standing army; and the vast acquisition of personal 
attachment, arising from the magnitude of the national 
debt, and the manner of levying those yearly millions that 
are appropriated to pay the interest; we shall find that the 
crown has, gradually and imperceptibly, gained almost as 
mucl^iii influence, as it has apparently lost in prerogative. 

The chief alterations of moment. (for the time would 
, fail me to descend to miitutiai) in the administration of private 
justice during this pefiod, are {he solemn recognition of the. 
Lawwf Nations with respect to the right jof Ambassadors; 
the cutting off, by the statute for the^nfendment *of the law, 
a vast number of excrescences, that in process of time had 
sprung out of the practical jjarfc of it; the protection* 
corporate rights by tlie improvements in writ& of 2Manda¬ 
mus, and informations in nature of Quo Warranty; the 
regulations of trials by jury, and the admitting wit¬ 
nesses for prisoners upon Dath; the farther restraints upon 
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alienation of lands 131 mortmain; the annihilation of the 
terrible judgment pf the peine forte et dure ; the new 
and effectual" methods for th$ speedy recovery of rents; 
the improvements which have been made in ejectments for 
the trying of titles; the introdUctipn and-establishment of 
paper credit, by indorsements upon bills and -notes; the 
translation of all legal proceedings into the English lan¬ 
guage : the‘erection of courts of conscience lor recovering 
small debts, and, which is much the better plan, the re¬ 
formation # of county coi^ts; the greats system of marine 
jurisprudence, of which the foundations have been laid, by 
clearly developing the principles on which policies of in¬ 
surance are founded, and by happily applying those prin¬ 
ciples to peculiar cases;* f and, lastly, the liberality of 
sentiment, ifrhich, though late, has now taken possession of 
our courts of common law and, induced them to adopt, 
where facts can be clearly ascertained, the same principles 
of redress as have prevailed in our courts of equity from 
the*time that lord Nottingham presided there. And these, 
I think, are all the material alterations that have happened 
with respect to private justice in the course of the present 
century. 1 

Thus, therefore, for the amusement and instruction of 
the student, I have endeavoured to delineate some rude 
outlines of a plan for the history of our laws and liberties; 
from their first rise, and gradual progress, among our 
British and Saxon ancestors, till their total eclipse at the 
Norman conquest*; from which they have gradually 
emerged, and ripen to the perfection they now enjsy, at 
different pferiods of time. ¥e have seen, In the 'course of 
our inquiries, that the fundamental maxims and rules of 
* >Le law, which regard the rights of persons, and the rights 
of things, the private injuries that niay be offered to both, 
and the crimes which affect the public,. have been and 

[* This wasa compliment to Lord Mansfield.] 
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are every day improving, and are now fraught with the 
accumulated wisdom of ages : that the forms of administer¬ 
ing justice came to perfecjioil under Edward t.; and have 
not been much varidti, nor always for the better, since; that 
our religious liberties wove fully established^ the Reforma¬ 
tion : but that the recovery of. our civil and political 
liberties was a wo^k of longer time; they not being 
thoroughly ancl completely regained till after the restoration 
of king Charles, nor fully and bxplicitl^ acknowledged and 
defined, till-the era 8f $he happy revolution. Pf a con¬ 
stitution so wisely contrived, • so "strongly raised, and so • 
highly finished, it is hard to speak with that praise, which • 
is justly and severely its due ;—the thorough and attentive 
contemplation of it ^ill furnish its best panegysic. It hath 
been -the endcavouf of these Comnfentaiies, howevei*thc ex¬ 
ecution may have succeed^, to examine its solid founda¬ 
tions, to mark out its. extensive plan, to explain the use * 
and distribution of its parts, and from Jsfio harmonious 
concurrence of those several parts to demonstrate the lo¬ 
gout proportion of the whole. We have taken occasion to 
admire at every turn the noble monuments of ancient B sim¬ 
plicity, and the more curious refinements of modem art. 
Nor have its faults been concealed from view; for faults it 
has, lest we should be tempted to think it of more than 
human* structure: defects, chiefly arising from the decays 
of time, or the rage of unskilful improvements in later ages. 

sustain, to repair, to beautify this nibble .pile, is a charge 
intrusted principally to the noLility, aifd such gentlemen • 
of the^kingdom as are delegated by their country to par¬ 
liament. The pfoteetion of the Ihb&rty of Britain 
is a duty which they owe to themselves, who enjoy it; to 
their ancestors, who transmitted it d8wn; and to their' • 
posterity, who will claim at their hands^this, the best birth¬ 
right and noblest? inheritance of mankind. 
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CONTINUATION 10 TJT^[ YEAR 1825, BY TUX HONOURABLE HR. JUSTICE 
COLERIDGE,* ONE OP THE PRESENT [a.D. 1855] JUSTICE8 OF THE COURT 
OF queen’s BENCH. 

I. wish it w-^e in my power*to finish this sketch of our 
legal history in the same faithful anti spirited maimer in which 
the authorhas begun and carried it down to his own time. 
Since the year 1780, in which he died, the legislature has 
provided ample materials fqr one who saw things in so 
liberal and comprehensive a spirit, gnd arranged them in 
such striking and lucid order. In regard to legal and judi¬ 
cial matters, he might have pointed out the restraint 
imposed on the arrest of the person, and the right given to 
a discharge on making a deposit with the arrestirg officer; 
the assistance afforded to inferior cottas by arming them 
with the process of the superior where necessary; the 
, prevention of delay in the triqa.of misdemeanors, and the 
Bolutary increase of severity in their punishment; the 
great diminuti6n of the number of capital offences, and 
the necessary and wise addition made to the severity of 
substituted and inferior punishments ; the making capital 
certain aggravated attempts at murder, and the simplifying 
the trial of certain enormous treasons; the abolition of 
many punishments, as that of the pillory ayid the burning 
or whipping of females : and of the barbarous and shocking 
parts of others, as that of embowelling in treason; the 
suppression of appeals in treasop, murder, or felony, and 
of the trial, by .battle in civil suits; the taking away 
corruption of blood, except in cases of treason or murder; 
the provision for „the expenses of prosecutions in felony, 
and for the care and disposal of lunatic offenders; the great 
„ improvements in the systems of gaols and houses of 
correction; the declaration of the functions cf the jury in 
the case of libel; the regulation of the ecclesiastical courts; 
the trial and punishment of offences committed on the high 

* Extracted^from his editioh of the Commentaries. 
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seas, or in the colonies; and last, not least, the revision and 
consolidation of the laws, which regulate that great bulwark 
of our liberties, the trial Jy Jury. 

As measures calculated to secure the integrity of the 
representative body, Sir tV. Blackstone ^vould probably 
have noticed the het of securing^ the independence of the 
Speaker, those which prevent public contractors, and certain 
public officers, from sitting in the House; .whiclf suspend or 
remove bankrupt members from their seats*; and prohibit 
persons filling offices In £he revenue from voting elections. 

In matters of general or internal polity, he would have* 
pointed out the formation of a regular system and juris- # 
diction for the punishment, as well as relief of insolvent 
debtors the many amendments, and finally tjie consolida¬ 
tion^ the bankrupt law; the great diminution o£ the dis¬ 
abilities of Homan Catholjcs and diBseifbers; the liberal 
alterations in the spirij offfee navigation laws; the attempts* 
to estimate accurately the increase of population by a 
census taken at stated intervals, and a more careful keeping 
of parochial registers; the sensible and humane attempts 
to modify and improve the poor laws; the protection and 
encouragement afforded to friendly societies, and the insti¬ 
tution of banks for the savings of the poor; the grand 
measure of tlift JJnion with Ireland; the honest renunciation 
of the»slavc trade for ourselves, and the sincere and repeated 
endeavours to procure its abolition by all other nations. 

# These might form s<Jme of the features of the picture 
with which the Comftientaries might have closed, it* tligy, 
had been written in the present day; the system is still 
imperfect, and iflany things remain *to* be done, which the 
author might, perhaps, have suggested witff something of 
judicial authority. Without "thinking myself entitled *to j 
do to, I may venture to express not only my wishes for the 
gradual perfecting of the English laws and constitution, 
but my strong conviction, that they will continue to be 
improved with the increasing lights oft the age. It is our 
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great blessing to have the machinery of improvement 
always ready to work, in a legislature whicli, though almost 
permanently 'sitting, is yet dra*wn from the general body of 
the people, forms part of it, mixes in ah. its businesses and 
amusements, anu is acted upon by all its hopes, fears, and 
interests. .The very facility of legislation perhaps leads to 
inconvenience in the multiplying of laws, and in provoking 
attempts t& remedy inconveniences which must T?e borne, 
or prevent evils which the unassisted prudence of in¬ 
dividuals mig^ more wisely be left to guard against. But 
these arc comparatively alight evils, not counterbalancing 
.the great good of possessing a power of improvement per¬ 
petually advancing with the age. It becomes not the com¬ 
mentator on f the laws to indulge'in a spirit of indiscriminate 
approbation; perlirps it was the leaning' of Sir "W. Black- 
stone’s mind to take too favourable a view of his subject, a 
•more excusable failing than the.*oppositc one of a captious 
and querulous Spirit; but I think he might have reasonably 
indulged the conviction which I have expressed above, 
because the characteristic of the legislature for the last fifty 
years has been a sincere desire of general improvement; 
and a particular zeal for the bettering the condition of the 
lower or unfortunate classes of society. Fewer measures, 
purely aristocratic, have passed into laws than heretofore; 
while no proposition has been coldly received, thrt was 
sensible in its details, and had for its object the reformation 
of the criminal, the instruction c£ the ignorant, the dis- 
, semination of sound religion, the vindicating the rights of 
the oppressed, or the gradual advancement of the labouring 
and mechanic ordeifc o.f the population. 

9 

• [CONTINUATION BROM THU TEAK 1835, TO THE TEAK 1836, BT THE LATE 

JO^N WILLIAM SMITH, ESQUIRE, BARRISTER AT LAW.] * 

% 

Tee few years which have elapsed since the above sen¬ 
tences were penned by the learned annotator, have given 
birth to more and greater changes in the English law, than 
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are comprised in any entire century of its previous existence. 

At the head of. these statutes which Jiave produced im¬ 
portant alterations in tho constitution, is the act emanci¬ 
pating his Majesty^ Ko&an Catholic subjects from tho 
disabilities undei; which they formerly labfhred. JSTeft in 
order are the statutes for amending the representation of the 
people in Parliament; which, by withdrawing the elective 
franchise from somd classes, extending it # to many others, 
altering the method of election, and prescribing means for 
ascertaining the Qualifications of elqptor^, has wrought a great 
and organic change in thd lcgislatiye system or this realm. 

Among the enactments peculiarly affecting our colonial 
interests, must be distinguished the act which prohibits 
slavery throughout the British empire, providing at tlie 
same time compensation for those .whosg property i* injured, 
by tbe consequences of .that measurq; the statute which 
provides % judicature for dtg West India colonies, and that* 
which regulates the future government of British India, the 
care of which is still entrusted to tlie Company—stripped 
however of its commercial privileges; while the natives of 
that # vast peninsula are allowed much more extensive capa¬ 
cities than they havg heretofore enjoyed under our empire, 
and the trade with China is thrown open.to the competition 
of all his Majesty’s subjects. 

Among the important changes in our domestic polity, 
must iTe pointed out the Act of Municipal Beform, which 
has popularised and renqpdelled the vqribus municipal cor¬ 
porations throughout the •lringdonf, with the exception only p 
of thejnetropolis ; the act for the amendment pf the Poor * 
Laws, which, by ponfiding the*adiuinistration of those laws 
to a central board, and accompanying the *relief afforded 
to the indigent by circumstances which render it far lefts 
dcsifable than formerly, has Abended, whether wisely 
unwisely, to deter the applicant, unless impelled by actual 
and pressing need, and to diminish the burden upon those 
classes who contribute to the fund destjped for the relief of 
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their indigent fellow subjects: the abolition of the Palatine 
peculiarities of thq county of. Durham; the Tithe Com¬ 
mutation Act, which has enabled persons anxious to exempt 
their lands from the payment of that species of ecclesiastical 
contributions t*., do bo upon equitable $nd advantageous 
terms of compromise; the alteration in the law of Marriages, ■ 
effected to relieve the scruples of the dissenting classes of 
our population, Mid which points out a* mode in which the 
matrimonial contract may be .solemnised without the inter¬ 
vention of th^Church of ^England; the ^rection of a general 
.registry for Births, Deaths, and Marriages, by which it is 
hoped that the memory of such events will be preserved 
more faithfully than heretofore; and the general Highway 
Act, providing a new system fer the management of our 
great national thoroughfares. 

Among the acts Resigned to benefit the commercial 
, interests of the nation, may be reckoned that which 
renews the Charter and defines the privileges of the Bank 
of England; that which erects a new tribunal denominated 
the Court of Bankruptcy, for the administration of that 
important branch of commercial law; the improvements 
effected in our maritime code by the alteration in our navi¬ 
gation and ship-registry acts, the consolidation of the custom 
laws, and the act passed for the regulation of our merchant 
seamen; the partial abolition of the Usury Laws, whereby 
bills and notes having no more than three months to run, 
may be negotiated at, any rate of interest; the improvement 
of our law of Patents, which encourages the enterprise oi 
inventors by affording additional protection to theif. inge¬ 
nuity; that which settles, the' general standard of weights 
and Measuresthat which defines the liability of Common 
Carriers, and that Tjhich enables his Majesty to bestow on 
trading companies several important privileges which here¬ 
tofore could only hare been conferred by fhe transcendent 
authority of parliament. 

Among changes respecting the general admimtstra- 
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tion of the laws, may be enumerated, tbe alteration of 
the amount for which a debtor may be legally arrested from 
the sum of ten, to' that of # tvflenty pounds; the act which 
sweeps away the old intricate system of process, and sub¬ 
stitutes an eagj and intelligible method of commencing 
actions in thdcourfe of common hrgr; the Law Awendxrfent 
Act, which destroys several antiquated forms, expedites and 
cheapens the trial of causes of slight importance, enables the 
judges to amend and obviate technical errors* arms them 
with a power which they have not teen slow t^exgrcise, of 
introducing regulations calculated to render our system of 
pleading more effectually subservient to the ends of justice, 
and renders more efficient the tribunal of the arbitrator; 
the consolidation of the Welsh and English Judicatures; the* 
appointment of an additional Judge to e^h of the superior* 
courts: the act dispensing*wi£h a number eft' useless oathB, 
the multitude of which teiyl&i to induce disregard of those 
most Bolemn invocations of the *Deity, by rendering their 
use too frequent in matters of trivial importance ; the 
destruction of the numerous and antiquated tribe of Beal 
Actions, and the remodelling of the Court of Privy Council 
for judicial purposes. • 

Among enactments concerning the regulation of 
private pEOPEltjY, may be enumerated, the act which 
renders $ man’s real property liable after his death to the 
claims of all hiB creditors; the acts which ascertain the 
period at which rights and«titles shall be«endered secure by 
lapse of time and uninterrupted continuance of possession ; 
which define the right of the, wife to dower out of her 
husband’s, and thafr of the husband to ci^rtdsy, as it is called, 
out of the wife’s, real property; jvhich alteb the law .of 
descents, by allowing the parent Jo inherit to the child, ancT 
letting, in the Half-blood, who were formerly excluded by an 
arbitrary rule of feudal policy; and that* which substitqbes 
easy and* simple forms for the complicated and abstruse 
ones of fine and recovery. 
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Lastly: our Cbiminal Law has been improved by the 
abolition of tbe« disabilities under whifch Quakers and 
Moravians formerly laboured pf giving evidence for or 
against- the prisoner. The statutes tohich composed its 
bulk have beln consolidated* the piufishipent of death 
abolished £u numerous jnstances ; and the aebused has at 
length obtained the right, heretofore denied him in prose¬ 
cutions foV felopy, of making his full defence by counsel, 
and inspecting tbe^ depositions of thoso who charged him 
with the jcriige for which he stands ifldicted. 

These are the most prominent of the alterations which 
have, within the last ten years, been effected in the English 
law and constitution. Experience will probably show, that, 
'like other .human institution#, they contain good mixed 
with evil. * But the vury experience * which detects the 
latter, will help ^o point out t^e true method of correcting 
it; while the continuance of tlraYoryier may, and let us trust 
will, he insured, by that witling obedience to existing laws, 
that steady attachment to‘the constitution, that charity 
to fellow subjects, and loyalty to the crown, which have 
ever remarkably distinguished the English people. * 


[continuation from the tear 1836, to the year .1866, by bamuel 

WARREN, D.O.L., ONE OB HER MAJESTY'S • JOUNSEL.] 

«• 

[It were to be wished that the changes in our laws 
effected during the last twenty*years, and throwing into 
the shade those of several "centuries'recorded in our annals, 
could have been reviewed by an eye so discriminating, and 
delineated by a pen, so masterly, as those of Sir William 
Blackstone. * There is, a special reason for exhibiting a 
faithful picture of degislaticn during this interval; that it 
follows, find is largely due to, the energy and activity 
infused into the legislature, by the acts passed in the year 
1832, for amending the representation of the peoplo. As in 
all great changes, the one in question was inaugurated with 
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sanguine predictions of good, and confident forebodings of 
evil. It is for "the impartial chronicle^ of our laws and 
institutions, to afford an # opportunity for judging how far 
events have justified the hopes and fears of those respectively 
favouring, an (^depredating, sft great and sudeteb a strengthen¬ 
ing of the democratic element ip our constitution. The 
change in question has already gone for towards verifying 
the prediction *of one of its responsible prjpmotdls,* that it 
must ‘ influence the character "of the government and the 
legislature m all future times, and impress its influence" on 
the whole frame of society.’ .A consideration of what has, 
been done and attempted, since tho year* 1832, suffices to t 
remind us that activity and energy in the legislature, must 
be associated with prudeuefe, moderation, and forethought, 
in order to secure* the enduring result* of bolcl and bene¬ 
ficial legislation. ■ * 0 • * 

Glancing for a mom^t*abroad, we behold acts con- • 
tinually passed by our legislature for tlfe purpose of 
carrying into effect conventions with foheign states for 
suppressing the Slave Trade; and with Prance and the 
United States of America, for apprehending, in any of the 
three countries respectively, persons charged with murder 
attempts to murder, robbery, piracy, forgery, or fraudulent 
bankruptcy. "Other acts are for consecrating British 
subject^ or foreigners, to be Bishops in foreign countries; 
securing, to some extent, the benefit of international copy¬ 
right ; facilitating the marriage of British “subjects in foreign 
countries; and the naturalisation of foreigners here.—He£ , 
majesty^has also been empowered to establish and maintain 
diplomatic relations, and to hold diplomatic intercourse, with 
the Pope; but not through the intervention of a person in 
holy orders in the church of Rome, or a Jesuit, or member of 
any Romish older or society bound by monastic o$ religious 
vows; and it is also expressly provided that nothing in that 


* Hansard, vol. 2, coL 1318, 9 (3rd Ser.), Y^count Palmerston. 



706 BISE AXJ) PBOGEE^p 

• t 

act is in any way to repeal, weaken, or affect the royal 
supremacy, civil end ecclesiastical.—Our • commercial re¬ 
lations with foreign countries have undergone a total change, 
by the great relaxation of our systems of prohibitory and 
protective duties, especially'in' respect of tl^p importation 
of animal and vegetable, produce from fforeigh countries; 
the abandonment of our navigation laws, so long deemed 
the bulwark of nur national greatness, and the admission of 
foreign shipping to the privileges of our own, even to the 
coasting tyade; while an attempt has „been made to secure 
corresponding advantages frpm foreign states, by arming 
her Majesty with retaliatory powers, to be exercised when 
it may be deemed expedient. * 

Our colonial relations are the subject of constant solici¬ 
tude to the mother-country; with a view of conferring on 
our colonies the righiis and privileges of self-government, the 
representative system, and freQiinstitutions, under such con¬ 
ditions as may }>e thought likely to preserve and perpetuate 
on terms consistent with the dignity and advantage of both, 
the connection between the two. For this purpose the 
imperial legislature is often occupied, in framing and re¬ 
modelling the constitution of her colonics, in accordance with 
novel exigencies, as in Australia. Yielding to the urgent and 
reasonable objections of some of the more ^distant, to being 
continued penal settlements, we have greatly diminished 
the number of offenders liable to transportation, substi¬ 
tuting principally, ix such cases, penal servitude at home or 
elsewhere. Importing counterfeit 'coin into the colonies 
lias been made- heavily punishable; persons charged with 
treason or felony, in either the mother' country or the 
colonies, and escaping from one to the other, may now be 
apprehended in either, and "secured, for transmission to the 
scene of the offence, there to be dealt with according to law. 
Unsworn evidence has been made admissible in divers colo¬ 
nial courts, from necessity, in the case of neighbouring 
barbarous and uncivilised people, ignorant of the existence of 
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God, or a future state. A great multitude of acts have been 
passed for regulating the commercial intercourse between 
ourselves and our colonies; local courts of appeal have been 
established in somepf the West India colonies, and facilities 
afforded for the sale,*in ot]ie A of them, of encumbered cst&tes. 
But above afi, the legislature has evinced a benign anxiety 
to extend the blessings of the United Church of England and 
Ireland to ouif colomes, whenever an opportunity^ afforded. 
There are now established • twenty-nine bishoprics in 
our colonies; and provision is macje for strengthening and 
consolidating ecclesiastical arrangements throughout our | 
wide-spread dominions. The government of our stupendous 
Indian possessions has* lately been placed upon a new 
footing, and the legislature is # continually striving to pro¬ 
mote, education, secular and religious, qp.d reform the laws* 
and improve the administration of justice there. 

Returning to the United kingdom, wo shall find changes < 
of great importance efrected id every department of our 
Domestic Economy. The links which Lind the thsee 
kingdoms together, arc constantly strengthened and mul¬ 
tiplied, by acts having for their object to assimilate, as far t 
as practicable, th^ laws in force in each. The great 
measure for facilitating the sale of encumbered estates in 
Ireland, is one of the boldest legislative interferences with 
rights private property, ever attempted in this country, 
by which the land of Ireland has been rendered again freely 
alienable, and a great poition of it has •changed owners. 

* Foremost among acts of hi^h.* interest and importance 
arc tlio^e, at the commencement of the present reign, for 
the support of her majesty’s household, and of the honour 
and dignity of her crown; by whi<j}i, followirfg the example 
of her immediate predecessorsf she caused her hereditofy 
revenues to be unreservedly carried to, and ijiade part 
of, {be consolidated fund. And in the fifth jeaf of 
her reign, her majesty graciously signified to parliament her 
wish to Bubmit her royal ‘income to £he burthen of the 
' •* z z 2 



708 


BISE AND PBOGBESS 


income tax imposed on her subjects. Other acts effected the 
naturalisation of, and made provision for, hfer royal consort, 
and for his filling the office of'Begent, should the necessity 
arise.- It also became necessary to provide for the further 
security and protection of her majesty’s person, in conse¬ 
quence of some outrages perpetrated by half-crazed candi¬ 
dates for notoriety; and for the better security of the 
crown and government of the United Kingdom, because of 
certain public disturbances 'of a malignant character; de¬ 
claring dixers heinous acts of a treasonable character, to be 
•nevertheless punishable, "not, as treason, but felonies, with 
transportation 01 imprisonment. 

Great improvements have been made in the laws relating 
to the constitution op parliament ; the time and mode 
of assembling it; a-third principal, and a r third under secre¬ 
tary of state, are now empowered to sit and vote in the 
houBe of commons, but not mare.than three of the former, 
and three of the latter, at the same time; * an entirely new 
code of laws has been enacted for conducting elections, 
and putting down bribery, corruption, and undue influence. 
, Other acts allow members to qualify in respect of either* real 
or personal property, or both; repeal certain severe penalties 
and disabilities; appoint the Court of Common Pleas the 
tribunal for finally deterjpining questions ofrdisputed elec¬ 
tion law ; greatly improve the constitution of Election Com¬ 
mittees ; and reduce restrictions on the exercise of the 
franchise. Acts of parliament have been simplified and 
shorn of much verbiage; parliamentary proceedings are 
diffused widely .throughout the empire, at a very small cost; 
and certain immunities granted to Parliament, by way of 
privilege, in respect of .such as may happen to involve 
matter challengeable in respect of its libellous character. 

Our NAyAL and militabt laws have been improved in 
various ways, particularly by limiting the period of enlist- 


* Stat. 18 to 19 Viet. c. 1C [16th March, 1855]. 
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ment and service, and making liberal and salutary pro¬ 
visions in respect of bounty and extra-pay, in order to 
increase the inducements *fof entering the public service; 
the militia laws havte been revised, consolidated, and placed, 
in some respects, *on a new tooting. 0 

The interests of religion, aniw religious liberty have 
received a largje shar^ of the anxious solicitude of the legis¬ 
lature. It has made powerful and unwearied efforts to 
diffuse religioug knowledge: *to develops the vast capa¬ 
bilities of the United Church of England and* Ireland ; 
building churches and chapels in spiritually destitute dis-» 
tricts; altering ecclesiastical districts; rembdelling dioceses; • 
uniting and severing benefices; re-distributing revenue^ 
episcopal and capitular; establishing stipendiary curaciesj 
abolishing commeddams; vesting the patronage of dfeaneries 
in the jcrown; creating ,s» new tribunll for enforcing 
church discipline among clergy; prohibitiug the dese- # 
cration of churches by holding in them vestry meetings, or 
for any other than religious purposes, and the reading^ of 
public secular proclamations or notices, during divine ser¬ 
vice f for which are substituted printed or written copies 
attached to W& outefr.door. The sanctity of the sabbath has 
been promoted by prohibiting the opening of houses and 
places of public resort, and public houses, on Sunday, except 
within ^certain hours, throughout England and Wales, 
and in Scotland during the whole of Sunday, except for 
the accommodation of lodgers^ %nd* travellers. In con¬ 
sequence of the Pope**s affecting, in tKe year 1850, to * 
parcel out this kingdom into •provinces and dloqeses, and 
appoint archbishops and bishops, which occasioned an extra¬ 
ordinary ferment, the assumptions unauthorised by law, of 
the name of archbishop, bishop£or dean* of any place in the 
United Kingdom, is prohibited; briefs, rescripts, and letters 
apostolical, from "the See of Borne, are declared void sand 
those publishing and assuming to act under them for the 
purpose of constituting .such offices, •provinces, sees, or 



710 


BISE AND* PBOGEE8S 


dioceses, are liable to penalties.—A great number of statutes 
inflicting disabilities, penalties, and forfeitures on Roman 
Catholics, Jews, and dissenter!, hut which had long ceased 
to be'enforced, have been repealed; and many enactments 
passed facilitating the exercise of their religious rights, and 
stringently “guarding against any invasion of them. Dis¬ 
senters, and indeed all persons professing to entertain con¬ 
scientious objections, of a religious nature, to taking oaths, 
may now, in lieu of them,'make solemn affirmations or 
declarations, in courts of justice and elsewhere. 
j Indefatigable efforts have «been made by the legislature 
to promote the cause of education, especially among the 
humbler classes of society, by establishing and aflbrding 
support to parish and other schools; by giving facilities for 
convey ifig land, to *form Sites for schools,^ for the education 
of poor children, and other schools partly charitable and 
’partly self-supporting; large autwial grants are made by 
parliament, to be applied at the discretion of her majesty 
in Council, for the purpose of education, without preference 
to any particular religious denomination. The subject of 
popular education, under state auspices, however, is oile so 
difficult, with reference to its secular,’’religi A, and com¬ 
pulsory character, as thus far to have baffled the praise¬ 
worthy efforts of all parties in the legislature to solve that 
difficulty.—New colleges have been established in Ireland; 
and the Universities of Oxford and Cambridge have 
been subjected to gfeat changes df their constitution and 
powers, with a view to promotion''of good government, 
extension, abrogation of oaths, and maintaining and im¬ 
proving discipline 'and studies. Other Colleges, Borne of 
them formed into an university, have been established in the 
metropolis and elsdwhere, the members of which are en¬ 
titled to the substantial rights and privileges, especially 
witli-reference to entering the learned professions, of legiti¬ 
mate academical education.—A permanent board, whose 
powers are being now increased by parliament, has been 
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established for the better administration o£ o habitable 
tbc sts, and the better application of ^charitable funds in 
England; than which few measures in recent years are 
likely to be attended with such great and permanent ad¬ 
vantages, in averting Ijjie* evil consequences of supin£ness, 
negligencef and malversation. . 

In order to promote the national entebtainment and 
iN^TBiroTioif OF the PEOPLE, town cojincils* have been 
empowered to establish public libraries and piuseums; and 
an act has been parsed to afford greater facilities for estab¬ 
lishing institutions to promote literature, science, and th| 
line arts, or the diffusion of useful knd\vledge ; and making 
effectual provision for improving the legal condition of such 
institutions. To encourage 9 habits of pbudence, fobe- * 
thought, and E0ONOMT, various, acts perfect and. promote 
loan, benefit, building, •friendly, industrial, and provident 
societieh, but with precautions against abuse. While thu» 
caring, however, for the religious, moral, %nd intellectual 
welfare and advancement of the people, the legislature* has 
been equally anxious concerning their material interests, by 
promoting the health, cleanliness, and compost of all, 
but especi^y the humbler classes; and in doing this they 
may be thought to have pressed the maxim, sic utere tuo ut 
alienum non deedas, to an extent which might have surprised 
our ancestors. Measures of extreme stringency have been 
taken, and are now in full force, for suppressing nuisances 
in respect of sewers, drains, privies,•slatighter-houses, offen- 
’ sive trades, callings, and manufactures ;• stench and smoke 
for preventing the spread of contagious or infectious diseases, 
either existing in this country, or likely* to he imported from 
abroad; for compelling vaccination as a protection against 
small-pox; for preventing the spread ef contagious or infec¬ 
tious diseaSOs among sheep, eattle, and other animals. A‘ 
central and lqpal boards of health*are now established, 
and in vigorous action, for the purpose of improving the 
sanitary condition of the country. ^ Burials in churches 
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and chapels, fur in burial-grounds in populous places, are 
prohibited. „ • 

Various acts encourage the establishment of public baths, 
wash-houses, and open bathing-places,.; of well-ordered 
lodging-houses, |pr the labouring ^classes, as desirable for 
the health, qomfort and welfare of the inhabitants of towns 
and populous districts; for the well-ordering of common 
Jodging-houafcs, as tending greatly to the health, comfort, 
and welfare of many of her majesty’s poorer subjects; 
requiring such lodging-houses to be registered, inspected, 
and cleansed; and notice, given to the authorities of any 
person in them ill of fever, or any contagious or infectious 
‘disease. q 

Our poor laws have beei}. remodelled, and their admi¬ 
nistration, in* a hunpine and just spirit, placed on a yery 
satisfactory footing, under the constant superintendence of 
*i high and responsible central authority ; prison discipline 
has beeh similarly dealt with, and subjected to systematic 
and^vigilant inspection, with a. view to securing its efficiency 
not only as a punishment, but aB far may be, a preventive 
of crime; and also protecting prisoners from oppression, 
neglect, or improper treatment of any kind# while in¬ 
finitely beyond and above all, the legislature has bestirred 
itself to lay the axe at the root of the Upas tree of crime ; 
endeavouring to secure the reformation of offenders^ espe¬ 
cially of the young; and destroying ignorance, and intem¬ 
perance, the twin roots^of that accursed tree. 

It has been sought, with sedulous anxiety, to devise 
means for protecting women from fraudulent practices 
against their chastity^ wickedly practised by infamous 
persons; women and children both from injuries and ill- 
treatment to which they are,peculiarly exposed; from ag¬ 
gravated assaults; from neglect and cruelty on the part of 
their employers; from exposure to serious or t fatal injury in 
dangerous employments; from being employed at all in 
mines or eolleries; frpm being set to work at too tender an 
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age, or kept at work too long, in mills, factories, and print¬ 
works ; for sendlhg children employed in the latter, to school; 
for preventing frauds on vorfc-people i n respect of the pay¬ 
ment of their hard-earned wages: and for subjecting^such 
scenes of employment to*pef*iodical find searching inspection. 

And as relates %o the unfortunate class of persons deno¬ 
minated idiots, lunatics, or insane, many f considerate 
and'salutary enactments have been made -for tSe care and * 
custody, and protection of their person and properly ; # for 
the care of pauper lufiatjes, the maintenance an£ custody 
of insane criminals, the conveyance to a lunatic asylum, of • 
lunatics meditating crime, the removal from India to the • 
United Kingdom of insane persons of European birth charge^ 
with* offences, but acquitted*on 4he ground of insanity; and 
for the periodical visitation, by the*commissioners irflunacy, 
of county lunatic, asylums, and gaols afld workhouses where 
any lunatics may be copfijftct * 

But while thus humanely providing for .the safety and 
welfare of our own species, the legislature has not bdfcn 
unmindful of the animal creation. Cruelty to them has 
be'n«visitell with new and severe punishment, likely, it is 
hoped, to cheek brutal natures insensible to other influences; 
barbarous sports, such as bull, bear,'and badger baiting, dog- 
fighting, and edblg-fighting, have been prohibited; a sufficient 
quantity of^fit and wholesome food and - water must be 
supplied to cattle impounded; and the use of dogs, for 
purposes of draught, is forbidden. * * . 

Our Railroads, the* gigantic growth of the last quarto; . 
of a century, and fast monopolising the means ©^national 
transit, with the benefits attached to. it* have been placed . 
to a certain extent, under proper* control, for the protec¬ 
tion of the public, and the duo discharge of the public 
service; and a* comprehensive enactment has be^u passed, 
defining their duties, and constituting the Court of Common 
Pleas a .final tribunal for enforcing the law thus newly 
defined. 
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The interests of Agbiottltube hare not been lost sight 
of; and foremost in changes vitally affecting it, must be 
regarded the repeal of the dorp laws,, and allowing the 
' importation of foreign cattle: in bold reliance on the skill 
and energy of^ur owh farmers, and on our means of 
acquiring from abroad, at all times, and 'Vmdefi all circum¬ 
stances, an adequate amount of food, should the domestic 
' supply prove deficient. TMb is one of thosechanges which 
signalise the age in which they are effected, and produce 
results o£ incalculable extent and importance.—Excellent 
measures have been passed for the benefit of agriculture; 

. for facilitating the improvement of land, by drainage, on 
equitable terms, by those enjoying only limited interests, or 
under disabilities, such peraons first obtaining permission 
of the 'court of chancery; and the consent of the occupier; 
when the expense of so permanent a benefit to the estate, 
may he charged on the inhrrftan.ee. Other measures of 
great importance, relate to the enclosure and improvement 
of waste lands; the enfranchisement, voluntary or com¬ 
pulsory, subject to certain limitations, of copyholds; and 
completing the working of the acts for the conftnutation of 
tithes;—allowing hares, so injurious to lands, to be killed by 
the occupier of enclosed lands, or the owner, having the 
right to do so, or anyone authorised by him, and without 
paying game duties, or taking out a certificate The law of 
landlord and tenant has been improved, by allowing tenants 
holding under uncertain interests', on the determination of 
their holding, instead of the anciefit claim to emblements, 
to continue or the land till the close of the current year of 
the tenancy; authorising the removal of buildings and fix¬ 
tures set up for agricultural purposes; empowering a land¬ 
lord to pay the tithe-rent charge left in arrear by his tenant, 
and recover against Mm as for'a simple contract debt; 
and to distrain for rent, growing crops; still on the land, 
though in custodid legit , as already seized and sold under an 
execution against A he tenant. The transfer of land has been 
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in some degree simplified; real property subjected fully to 
the debts of tHe owner; the transfer*of land vested in 
trustees and mortgagees, •facilitated; and the laws of real 
property amended is important particulars. • 

The laws yelating to.our commeeciai/ interests, have 
undergone recent and fundamental changes, with the view 
of removing impediments to the free exercise of mercantile 
discretion and*cnterprise. A multitude of*acts in restraint ' 
of trade, and conferring local And exclusive privileges, and 
all those relating to-Unj offences* long exclaimed against 
by political economists, of forestalling, Engrossing, and. 
Regrating, have been abolished. The Usury laws, after steps < 
taken in that* direction for several years, have at length 
been totally abrogated; and annuities are no lcyiger subject 
to enrolment. Tlife Navigation laWs, as* we have dben, are 
also entirely repealed, and* British dhiptMng has now to 
compete, even in our o^n^oastiug trade, with the shipping * 
of all the world; with some provisions for endeavouring to 
coerce into following our example, foreign countries indis¬ 
posed to reciprocate our bold and liberal concessions. All 
acts regulatiug our Mercantile Marine, from the eighth 
year of Queen Elizabeth to the eighteenth of Queen Victoria, 
have been repealed by a single statute in the latter year, and 
in their stead ib ^nactcd a new and comprehensive code, in¬ 
corporating jn any improvements, and vesting in the Board of 
Trade the general superintendence of the mercantile marine. 
Corporations and other ^public Japdies? moreover, arc em¬ 
powered to grant sites for bailors’ i/omes, calculated, 
while providing for their comfort, to elevate their character; 
and a completo system is established for watching over the 
welfare of sea passengers and eimgrants. 

Improvements have been effected in ^he Warehousing 
systepi, by which the importer of*merchandise js relieved 
from paying duty, till he has sold them to a home or 
foreign -purchaser; the rights, powers, and liabilities, civil 
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and criminal, of factobs hare been defined, and those of in¬ 
dorsees of Bills of Bading extended; while siimmaiy remedies 
have been afi’orded, in the case of Bills of Exchange and 
Promissory <Notes. The complex and critical relations 
between debtor and ceeditob have bfeen-several times 
adjusted and re-adjusted, by revising and Vemodelling the 
administration of ban£buptcy and insolvency law ^ and 
provisions are made againBt secret Bills of Sale. While 
the arrest of a debtor on mesne process, has been abolished, 
except under special circumstances, and under the autho¬ 
rity of a judge, new remedies* are given against absconding 
debtors; and debts due to a defendant, can now be attached, 
or taken in execution by a successful plaintiff. J " • 

Our banking system, including the Bank of England, 
and all public and private banks, has bedh placed on a new 
footing, with a <fiew to securing the circulation, and pre¬ 
venting fluctuations ruinous 1 £b the country. Joint- 
Stock Companies have formed subjects cf incessant legis¬ 
lation, affecting equally their formation, practical'working, 
compulsory dissolution and winding up, and the rights and 
liabilities of shareholders among themselves, and between 
themselves and the public. The CustUms laws have been 
consolidated and remodelled, in conformity with fundamental 
changes in our commercial policy. In short, a revolution 
has been effected in the fiscal system of the ‘‘Country, 
with a view to ensure simplicity, certainty, and safety, 
and the unfettered freedom of self-reliant enterprise. Taxep 
have been imposed on income and pbofebty, as the basis 
of the great, changes referred to, but have ever since been 
continued, and were heavily but temporarily augmented on 
account of the late war; while a tax has also been imposed on 
the succession to $bopebt*. The Stamp duties have been 
revised and placed upon a new footing, and those on News¬ 
papers entirely repealed. Our postal bystem has beeu 
remodelled, and postage, both domestic, colonial, and 
foreign, reduced tc 1 low and uniform rates. The law of 
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Patents and Copybights has been improved and ex¬ 
tended, and valaable rights and privileges conferred in 
respect of literature, engravings, designs for ornamenting 
manufactures, machines, and useful inventions , and certain 
colonial and # internhtion$l lights established in respect of 
b&oks, translations of them, prints^ articles of sculpture, and 
other works of art. * 

A5ts have bdten passed for the important object oT obtaining 
a complete geological subvey of the United Kingdom, 
under the direction ^government* an admirable.system of 
begistbation of Bibths, Deaths, and Mabbiages, has, 
been established, under th Aontrol of a registrar-general, , 
whose periodical reports afford information to the country 
of an authentic, important, %nd most mterestujg statistical 
character; and a •Census of the ^Population was recently 
taken, on a far more extensive and systematic plan, than 
had ever* before been attempted in this country. 

Some of the more important alterations in the substance 
of the k^v are to he found in. the act for enabling the 
personal representatives of one whose life has been sacri¬ 
ficed, by the wrongful act, neglect, or default of another, 
though under circumstances amounting in law to felony, to 
recover damages for the benefit of his family. Another is, 
that effected in*the law of libel, especially in newspapers and 
periodicals, by Lord Campbell's Act; having for its object the 
better protection of private character, for the more effectu¬ 
ally securing the liberty of the press, amf better preventing 
abuses in exercising it. These objects*are attained bj 
means of this valuable act, which is calculated Jto restrain 
censorious and malignant pens from.publishing ’libellous 
matter, which though true, it may jiot be held to have been 
for the public benefit, to •publish : but lacerating private 
feeling, and Blighting character, only for the gratification 
of spite and malignity. Pull effect is 'given to a projnpt 
and proper apology, or even offer of one, in the case 
of haste, passion, or inadvertence; an£ a sum of money 
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punishment, those defiling a court of justice by perjured 
evidence. Oaths we dispensed with, whenever a witness will 
solemnly pledge his word that' he entertains conscientious 
objections, on religious grounds, to takieg them; and powers 
are givtaa for enforcing the attendance of witnesses, out of 
the jurisdiction of a particular court, if tney bfe within the 
United Kingdom. 

A question of fact may he referred to the decision of either 
judge or jury* as shall appeal most expedient; and those of 
fact or law are now easily and economically reviewable by 
successive courts of appellant jurisdiction. Several .pages, 
however, would‘he required* to indicate the substantial 
improvements effected in the administration of the common 
law in the Superior Courts,-evdn by two statutes, entitled 
the Cofiimon Law ^Procedure Acts, of 1852, and 1854—by 
which, among />thel' great changes, equitable matter is 
rendered available by eititer party in a common law court; 
which is also atoned with powers hitherto yielded by Courts 
of ‘Equity only, by way of compelling specitic perfo^mnee,— 
hv injunction, discovery, and interrogatories. Inferior civil 
Courts of Record, existing by ancient charier or srct of 
Parliament, and often possessing extensive jurisdiction, 
have had their procedure improved and regulated by that of 
the Superior Courts, as far as applicable, by* either express 
enactments, or the incorporation, by an order <pf Privy 
Council, of the two Common Law Procedure Acts of 1852, 
and 1854, or by. powers conferred by act of Parliament on 
the recorder or judge to regulate‘practice and pleading, 
subject to 'the. approval of .three judges of the Superior 
Courts. . • 

Local Coubts have been established throughout England 
and Wales, absorbing a large portion of the jurisdiction, 
heretofore exercised by the Superior Courts only, who have 
beei?, however, compensated, so to speak, -by being allowed 
to encroach, as we have seen, on the Courts of Equity. 

Into Coubts or Equity have been introduced, also, 
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changes of number and magnitude corresponding with those 
effected in the cbmmon law courts, and# having the same 
object; namely, to disperseVith superfluous technicality, 
to shorten prolix plwulings, and simplify procedure in every 
way, so as to prriwe as quickly and inexpensively as possible, 
at the true*mefi£s of a question, and have it as promptly 
adjudicated upon. Two new courts of primary, and one of 
appellate jurisdiction, have been erected > the judges are 
armed with powers, like thosd of their brethren in the 
Common Law Courts;'for, regulating practice; dispatching 
businoss at Chambers, as well as in Court, in lieu of the „ 
Masters in Chancery, who have been* abolished; taking 
evidence viva voce ; deciding legal questions, rendered neces¬ 
sary for the determination oS equitable rights, without 
invoking the assistance of a court of law; and b*ing de¬ 
prived of the power any longer of Send^ig cases for the 
opinion of the latter. however, is onty a faint outline ‘ 

of the great ametiorations which have recently been effected 
in our (Hurts of jEquity, of which they have so long stsod 
in need, and which have given great satisfaction to the 
public. , 

In the administration of our Cbiminal Law may be seen 
the same bold hand of reform ; and salutary changes have 
been effected*ip a spirit at once cautious, humane, and 
enlightened; before which technical jargon and senseless 
prolixity have melted away, leaving the Indictment to 
ppeak language so plain, «s to be intelligible at once to the 
prisoner and the public, instead of misleading, harassing, 
and confusing all parties, apd tempting .chicanery, with 
facilities for defeating justice. Simple ahd brief as criminal 
pleadings are now become,* a judge is armed with every 
requisite power of amendment^ on rational principles, and 
consistently with full justice to the prisoner. Both judge and 
jury are enabled,-better than ever heretofore, to do substan¬ 
tial justice, without discarding proper and necessary forms. 
While the latter can, without prejudice to the prisoner, 

3 a 



722 


BISE AXp PROGRESS 


adapt their verdict to the true meritB of the case, which the 
evidence liaa shoygn referable to a .different claBS of offence 
from that charged in the indictment; bo the former is 
enabled to cprry that specially adapted yerdict into complete 
effefcfcfn&nd, witt^mt unduly enlarging his* discretion, appor¬ 
tion punishments, within certain limits, 1 to the quality of 
the crime, and the character and previous conduct of the 
prisoner. ' A nqpr court of appeal has been Greeted, exactly 
qualified to answer every ebject in the administration of 
criminal justice, by'keeping it consistent with the letter and 
Bpirit of the law, and affording prompt redress in cases of 
miscarriage. * 

Magistrates have been recently invested with «greatly 
increased powers of summary ^jurisdiction, over adult as 
well as juvenile criminals', to an extent not, perhaps, .likely 
to have been approved of by J31abkstone, judging from his 
recorded sentiments,* though accompanied by provisions 
aimed at guarding from abuse so great^a departure from 
tin* precious institution of .trial by jury. * 

Punishments have been often and anxiously considered 
by tjfie legislature, with a view to mitigating their severity, 
without at the same time affording" impunity to crime. 
This has been done by men inspired by enlightened philan¬ 
thropy, aiming patiently at the true medium between 
justice and mercy, and actuated by the spirit breathing in 
the grand and solemn language of one of our ancient 
statutes, “ The, state -of every king, ruler, and governor, of 
any realm, domiiiion, or commonalty, standeth and con¬ 
sisted more assured by the r love and favour of the. subject 
towards their sovereign ruler and governor, than in' the 
dread and fear of laws, ipade with rigorous pains and ex¬ 
treme punishment for not obeying of their sovereign ruler 
and governor; and lawB also made for the preservation of 
the f commonwea1, without extreme punishment or great 


* Chap. LIX. Acte, p. 568. 
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penalty, are more often for the most part obeyed and kept, 
than laws and statutes made with great and extreme 
punishments, and in special, such laws and statutes so made, 
whereby not only the ignorant and rude unlearned people, but 
also learned and expert people, minding honestly, ar^eften 
and many tifnes* trapped and snared, yea^inany times, for 
words only, without either fact or deed done or perpetrated.*’* 

Capital punfehmeifts have, accordingly, been* expressly 
abolished in a great number* of heinous cg,ses, such as 
forgery, rape, .dud.pertain crimes, fhul and revolting; 
but retained in others deeiped # of a more dangerous 
public tendency, and principally of a iwuiylerous character,* 
andjjritji such- inteut committed; as in cases of stabbing, * 
cutting, Wounding, poisoning, d<jing violent injury dangeroiR 
to lifq, Even in these cases, however, tl^e senteilee^f death 
is not always carried into*effect; while, offences of kindred 
enormity] as by the use of explosive substances, corrosive . 
fluids, chloroforr^ laudanum, or 'other stupilripg materials, 
for felonious purjlbses; and attempting to sl^oot, dro\vn fc or 
suffocate, are punishable by transportation for life, or for a 
long series of years, or period of imprisonment. 

As already indicated, however, one of the noblest charac¬ 
teristics of the age, is its endeavouring to prevent the 
commission of* crime—to reform and restore an offender, 
rather ^tan harden and destroy him; and let us close 
this surprising summary of the legislatiou of the last 
twenty years, by saying Jibat tbe featnv^of it last brought 
under the reader’s eye, would have lit up with delight that 
of a Blackstone, and a Coke: the latter of jvhom, after 
writing on this subject in moving terms, thus solemnly closest 
his Institute of Criminal Law: “ The consideration of this 
“pee venting justice, were worthy of te© wisdom of a par¬ 
liament, anil in the meantinfc, expert and wise men to 
“ make preparation for the same, as the tfext Baith, fit henedicat 

* 1 Mary, £tat. 1, c. 1. + Epilogue to the Third Institute, ailjincm. 
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“ eis Dominus. Blessed shall he be that layeth the first stone 
“ of this building;: more blessed that proteeds in it: most 
“ of all that finisheth it, to thfc glory of God, and the honour 
“ of our king and nation.'* The anxieties of the late war 
did taitv prevent the nation frtom* addressing, itself to this 
holy enterprise, and the return of peade beholds it more 
intent upon that enterprise than ever. 

To this* glittering catalogue of the accomplished acts of 
the legislature, during the "period with which we are here 
concerned, maybe added* a mere passing allusion to measures 
attempted, but unsuccessfully; proposed and rejected, by 
either house of < parliament, or both; or at this moment 
occupying the grave attention due to subjects of*serious 
magnitude. Some of the former, if adopted, would have 
virtually changed u>ur form of government, and in the 
opinion of the vast 'majority of tne nation, involved us in 
• confusion and^ruin. Measures' of such a character and 

i m * 

tendency bare t been proposed in, and . as peremptorily 
negatived by, 4he popular branch of the legislature. Never 
before was so visible as now, the truth of that apophthegm 
of the great Lord Burleigh, cited by Blackstone,*’ that 
“ England could never be ruined but by a parliament,” and 
of the saying of Sir Matthew Hale,+ that, “if by any 
means a misgovernment should fall on it. the subjects of 
this kingdom are left without all manner of redrens.” On 
the moderation, foresight, and patriotism of our remodelled 
house of commons, mbw really depend, under Providence 
the welfare and very existence of our empire. If ever the day 
shall unhappily arrive, when either of these august-Houses 
has become deficient in respect for the otlTer: no longer ex¬ 
hibiting the dignified deference and forbearance due from 
two such great legislative assemblies towards each other; and 
both, or either, careless of their high and delicate relations 
to the crown; if either become insensible to its glorious 


* Ante, p. 12tf. Chap. XIV. * 


t Id. ib. 
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position and immense responsibilities, our dismayed de¬ 
scendants will rfiad, or we ourselves may, be fated to read, 
inscribed over the portals gf ohr national greatness, Iobabod! 
the glory is departejf.* In vain will then be tfee sagacity of 
our statesmqp, in vain £hd valour of out, warriors**!! vain 
the benignaht and equitable pway # of an enlightened consti¬ 
tutional'sovereign. 

The House of Commons, however,—the.very focus of the 
national will and intelligence,—depends, for its character, on 
those who call* it intd existence: «m other words, on those 
who exercise the elective franchise. Ours is a land, to usq 
the happy language ,of an accomplished living judge, # 
“ all the institutions of which seek the genial sunshine of 
public opinion, and must? languish Without it ;** + and the 
cultivation and right direction of that Public Opinion, is thus 
of unspeakably momentous concern, and must be sought for 
in Christianity: whose strengthening and hallowing influence 
can alone give Vitality to our institutions^TwsKmg us safe 
and happy anumg ourselves,* and respected by all other 
nations: “ who are now,’* in the language of one nearest 
to "the throne ,X “ for the first time recognising, their 
“ advancement as A common good, their interests identical, 
“ their mission on earth the same. The civilisation 
“ of mankind ,rests on Christianity; could be raised by 
“ Christianity only; can be maintained by Christianity 
“ alone. The same earnest zeal and practical wisdom which 

• “ have made our political constitution on object of admira- 
• “ tion to the nations, will, under God’& blessing, make her 

“ Church, likewise, a model to the world; wherefore we 

• “ relax not our‘efforts, to extend tg those of our brethren 
“ who are settled in distant lands, building*up communities 
“ and states where man’s footsteps had first to he imprSited 

* 1 Sam. iv. 21.*£r 

+ Mr. Justice Coleridge, Stoclsdale v. llama/rd, 9 Adolph., k Hll. 242. 

+ AHdr^ps of H. XL H. Prince Albert, at the third jubilee of the Society 
for the Propagation of the Goapfel in Foreign Parts, 17 June, 1851. 
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“ on the soil, and wild nature yet conquered to his uses, 
“ those blessings of Christianity which form the foundation 
u of our community, and of oux state.’* These are ennobling 
sentiments; and their practical influence should be seen in 
systeu^ic and redoubled efforts, to diffuse^ amongst all 
classes, the blessings of sound, moral, and religious education; 
regarding the training of the in*dividual as the training of the 
nation, and setting before us, as in light, the ‘true valud and 
end of our incomparable institutions.—And for a farewell to 
the'reader, as this elementary account jpf those Institutions, 
opened wfth the reverent regard for religion exhibited, in 
compiling his little code of laws, by the most illustrious of 
' our sovereigns,* so let us now end with a for briefer, but 
alx infinitely comprehensive ^Code + of Civil and Religious 
Conduct, dictated by Inspiration. •» 

Submit yourselves to* every ord\naitee of man, for the Lord's 
.sake: whether fo be to the Jfcing, as supreme; or unto 
Governors, be&Lto them that are sent by Hivp for the punish- 
menfi of cvildoqps, and for the Upraise of them that do well. 
Lbr so is the will of God, that with well-doing ye may put to 
silence the ignorance of foolish men: as free and not using 
your Liberty Us a cloak of maliciousness, % but as the Servants 
of God. Honour all men. Love the brotherhood. Fear 
God . Honour the King. 1 

« 

* Alfred the Great. Ante, p. 1. +1 Peter ii. 13—17. 

£ See the Sermon from these words, preached by Bishop Butler before 
'the House of Lords, containing the fine pasSage concerning Civil Liberty, . 
which may be found, ante, pp. 112,' 113. 



QUESTIONS FOR EXAMINATION. 

' CHATTIER I.—(Rages *1—3.) 

CHRISTIAN CHARACTER OF THE LAVS OF ENGLAND. 

Whatcrelation do the lavs of England bear to Christianity 1 
Hov did Alfred commence his Booiq-Book ? 

From what two prgcepts may be deduced .the entire* tod^ of Christian 
’Jurisprudence II m 

Hov dogs Blackstone illustrate the importance to the Civil State, of the 
preservation of Chrisf iagrty £ 


CHAPTER II.—(rages 4—14.) 

ON A GENERAL ACQUAINTANCE WITH THE LAVS OF ENGLAND. 

What does Cicercstdl us, concerning the study of lav by the Roman youth ? 
What ad* the end and scope of the English lavs ? 

What do you understand by Civil Liberty ? 

Is Blackstone’s definition offJivil Liberty applicable to a free state ? (note. 1 
Whjat reasons are there why even theduftnhler classes ought to acquire some 
knowledge of the lavs ? • • 

What consideration should veigh vnth gentlemen of fortu&e jn doing so ? 
With the nobility ?* . * 

Why did Mutius Scsevola reproach SulpiciuB, and with*vhat result ? 

Why should clergymen and medical gentlemen awjuire some legal knowledge ? 
Why should practitioners iq the spiritual and maritime courts in England, 
. study our municipal lav ? 

Where is English Lav now taught ? m 

What .does Fortescue say to his Royal pupil concerning the study of 
the laV 1 
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pHAPTEE m.— (Pages 15—23.) 

* it 

LAW IN GENERAL, AND ITS DIFFERENT, KINI*^ 

What is Law, in its strict and proper sense ? 

What do yon mean bj obligation, and duty f 

Is the word law properly applicable to inanimate matter, or irrational 
creatures ? ' • 

What is the i^ost general divisiou of laws f • *' * 

What is the difference between the sanctions of Divine and Human Laws ? 
Mho is the superior from Whom, and the inferior to whom, Laws proceed ? 
What are the three principles to which Ulpiah reduced the whole doctrine 
< of law 1 

What does Savijpiy say concerning the maxim of Ulpian ? {note.) 

Wkt is the'foundation of •Ethics'? 

What is the observatupi of »Dr. Johnson, on the subject of the Revealed 
Law 1 > # • 

From what o^uTce i/derived the authority or Lumen laws ? 

Is it a moral iluCylc* obey the law of the land 1 f 
What is the presumption in favour pf'it f * 

Is every one at liberty to disobey a law which be may deem opposed to the 
Divine Law 1 

What is the prifciple laid down in the text ? 

Whafrelation does the Natural bear to the Revealed Law 1 
What is the view of Bishop Butler on this subject I (note.) 

How does a human law operate in respect of acts intrinsically wrong, and 
■ acts in themselves indifferent ? 

How does the Law of Nations come into existence ? 

Is it of ancient, or modern origin f 

In what respects are ancient and modem States distinguished from each 
other, with reference to their intercourse ? 


CHAPTER lV.— (Pages 24—33.) 

MUNICIPAL LAW. 

* - 

What i" the definition of Municipal Law 1 f 

From what is it distinguished, by being called, a Ride ? 
Why a rule of civil conduct ? « 4 
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Why should it he prescribed f 

What have you tcfcsay on the subject of export facto laws f 
May ignorance of a law excuse a preach of it, after the law has been duly 
notified ? * 

By whom ought Law |o be made ? 

What is a State ? • # • 

What is the fluty the Supreme Power in a Stat^f 

What are the four parts of a law ? * 

Does the first operate op actions intrinsically right and* wrong ? 

How do you distinguish between malum prohibitum, and malum in eel 
What do you mdkn by the sanction of a law ? • 

How did the Bopfkns treat a law which ^ad no sanction ? 

What is the case of an English law which attaches no penalty to dis- 
'obedience ? * ' , p 

What do moral writers meap by “ dalles of imperfect obligation ?’* 


0 


CHAPTER Y-—[Pages 34-<vl.) 

* ^ ^ J # 

DIFFERENT FORMS Of CIVIL GOVERNMENT. 

• 

What may be regarded as the foundation and cement of society ? 

Wlpt do you understand by the expression, “the original contract of 
sodcty ?’* • 

How does the necessity of Government arise ? 

What is the principle lying at the basis of all government, or political 
union ? * 

Is there any relation between equality and justice^ 

What i^signified by the expression, (1 jura surntni imperii t M 
What were the three forms of government recognised by the ancients f 
Have the modems discovered any other ^ * • 

How many forms of government exhaust the subject ? 

Can you describe each ? . 

What Objections ar^ there to the democratical foran of govenftnent f 
To the aristocratical ? * 

What is an oligarchy ? 

What are the objections to the monarchical forth, of government ? 

What did Cidfero and Taeitbs say concerning a combination of the three 

* forms I • • 

_ 0 ® 

What reason can you give for the ancients defooing a mixed go^bmment 

infpo3|ible ? 

Was each of the three forms government rascally defective ? 
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la what'respect f 

How do you define a mixed government ? 

What is the theory of the balance of powers in a government ? 

Is it a tenable theory ? * , 

What is the grand solution of these difficulties, discovered in modern 

tiraq^? 

1 What are its two essential conditions ? 

On what principle were made the alterations in the iritiBh Constitution 
in the year 1832 ? 


CHAPTER VI.—(Pages 42—53.) 

THE COMMON LAW OF ENGLAND. 

V 

Info what two kiLds is the municipal law of England divided ? 

Did this exffit in the Greet and Roman law ? 

What do yon mean by the iftiwritten law f 
What does Lord Bacvr say about our laws ?. 

What is thd oi^Qjgtrr of king Alfred’s $ oom-B8ok ? j 

How many, and whut, were the principal systems j >f law prevailing in 
England about the beginning o f the 11th century's 
What were the laws of Edward the Confessor t 
What gave origin to the Common Law ? 

What do yon understand by that term ? 

Into how many kinds is the Common Law divided ? 

Can you give auy example of the firBt division f 
How is the existence of these customs ascertained ? 

How are the judges regarded ? 

What are Records ? 

What regard is paid to Precedents ? 

Can they be altered, end by whom ?■ * 

, What are the Year-books ? 

Who reports the decisions of courts of justice ? 

Mention some of the leading authorities on the Common Law ? 

How may Sir Edward Coke oe regarded ? 

What are particular customs ? * 

What are the rules on whUi their validity depends 1 * 
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CHAPTER YII.—(Pages 54—62.). 

. * 

JTHE CIVIL AND CANON LAWS* 

• • 

Explain the footing on ’which stand the civil and canon laws, in this 
Country ? • * • 

Give an outline ofrbhe character and pipgress of the civil law. 

What have yon to say concerning the institntionsaof Gaius, and the aQeged 
discovery of the Pazldhcts at Amalfi ? • 

Are there any. and what reasons, why coxymon lawyers Bhomd acquire a 
knowledge of the civil law ? • . 

Explain the introduction, progress, and present position of the canon law. • 
To fojiora lies an appeal from the Ecclesiastical and Maritime Courts, apd 
what is proved by it ? 


CHirTER YIII.^Rages 63-66.) 

Tip! WRITTEN LAW— STATUTES, AND THE COKSTRUGTIOlPoF THEM. 

t 

What is the preliminary "recital in every statute ? 

What is the distinction between public and private statutes ? 

What did the Romans call them ? 

What are Declaratory and Remedial statutes ? 

What is tife golden rule for construing statutes ? 

State the other leading rules. 


CHAPTER Dl.—(P ages if—69.) 

• • 

• EQUITY, AND ITS EOLATIONS TO LAW. 

• • 

Give Lord Redesdakfs exposition of the relations between Law and Equity 
in this country. 

What steps £as the legislature lately taken, affecting them ? 
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r CHAPTER X—(Pages 70^—91.) 

* COUMTEUS SUBJECT TO THE LAWS OF ENGLAND. 

I 

What does England include, by the Common Law ? 

Explain the pnion between England and Wales,—how, when, and by whom 
effected ? 

When, and how, was effected the union with Scotland—and what are the 
'leading articles of it? 

What were the conflicting predictions concerning it, and which hare been 
1 verified! i 

< What is the position of Berwick-upon-Tweed ? 

When was the union with Ireland effected ? . * 

Tifras any, and what alteration, then made in the style of the royal dignity ? 
What are *he leading articles of the Union ? 

Which was expressly declared an essential and fundamental part of the 
Union ? 

' What has since ha/pened with regard «o tLe Union ? 

What laws jpSH Hfif in the Isle of JJyu and the Channel Islands 1 
Wh^t principles regulate the relations between the mother-country and her 
ColonialpOBsessionB ? 

What jurisdftion exists, with reference to the high seas ? 

Where are offences on it tried ? 

What are the ecclesiastical divisions of the kingdom ? 

State the origin and progress of parishes and parish churches. 

What lias been recently done by the legislature to extend the influence and 
utility of the Cl4Mi of England ? 

What is the civil division of England ? 

What are counties palatine, and what changes have.been lately effected in 
them ? 

What are counties corporate ? 

" Give an outline of the existing foreign possessions of the British Crcr.m. 


CHAPTER XL -(Pages 92—97.) 

ABSOLUTE BIGHTS OF INDIVIDUALS, GENERALLY. 

i 

• * 

What do yon understand by jura personarum, and jura return t 
What is meant by artificial persons f 
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What are absolute, and what relative duties 1 
How does municipaWlaw deal with them ? 

Why ought the deduction between ^uw and EthiesPto be Btrictly observed ¥ 
What do you undfln&nd by the •“ natural liberty of mankind?” 

What is political or civi^ liberty ¥ • 

What is the law # of England au^ France with reference to slavery? » 

What has England jjluCie, during the last half centufy, towards abolishing 
slavery ? 


CHAPTER XII.—(Pa^cs 98—113.) 


AUSOLUTK RIGHTS OF VUE INHABITANTS OF GREAT BRITAIN. • 

• • 

State the leading parliamentary assertions of our liberties when they w?re 
thought to be in ganger. • • • 

What observation was mode ctyiccrning them b^^jord Chatham ? 

What are£hu primary rights of the people of England I 

In what consists the right o£ p^Fsorjal security ? Into-what is it branched > 

Wliat alone can deVirmine them ¥ 

What is civil death “if * 

Of what consists personal liberty ? 

What is the language of Magna Charta ¥ 

"Wluit is the Habeas Corpus Act ¥ 

C uder what circumstances may this act be suspended ¥ 

What is necessary to render imprisonment lawful ¥ 

How may a Britjph subject be sent out of the kingdom against his will ? 
in wliat consists the right of property ? # 

Wliat dodl the great Charter enact respecting it ? 

"What is the principle on which the legislature obliges a man to part with 
his private property to eJFect a public pwjjpSe ¥ 

1 Mention two modern cases in which the power has s b£en carried very far. 
What, is necessary to the validity of a tax ¥ 

How aw these three great rights protected by the law.? • 

What are the five Auxiliary rights of the sjibjdbt for maintaining their 
liberties ? • • ** 

Wliat other great rights of British subjects may be enumerated ¥ 

State the substance of Bishop Butler’g account <$ civil liberty. 
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CHAPTER XIII.—(Prgos 114—^.) 

\ CONSTITUTION OF THB BFTTISH FARLI4KENT. 

• ' , 

(t ** 

Explain the most universal public relation by which men are connected 
together. _ «. .< »* 

How and why is the supreme power divided in this kingdom ? 

IIow far back can-the present constitution of parliament he traced ? 

How is parliament summoned together 1 • 

By whom, arid why ? 

How often ? 

, What practical necessity exists for the annuafr meeting of parliament ? 

Of what does Parliament consist ? 

Explain the nature of the Queen’s popitidn with reference to parliament. 
What woulfl be the evijg resulting from blending the legislative and 
executive into one authority ? • 

Explain the existing state of the constitution in this respect. 

Who arc the spiritual peers, and -jyhafrareithfdr relations to the temporal 
peersf " NM — 

Explain the position of Scotch and Irish temporal peefc ? * 

Has trie Queen an unlimited power of creating peers 'l 
What passage in recent constitutional history has Lord Brougham placud 
on* record ? 

Who are the commons ? 

With what object are they elected ? 

Must all the branches of the legislature concur to make a new law ? 

Was this always so 1 % 


CHAPTER XIV.—(Pages 126—131.) 

1 POWER AND PRIVILEGES OF PARLIAMENT. 

< What did Lord Treasurer Burleigh and Sir Matthew Hale say concerning 
parliament ? 

What oaths must be taken bofore Bitting in parliament ? 

Can Jews sit there ? 

From what maxim may be-deduced the law and custom of parliament ? 
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Give an account of a recent remarkable conflict between tbe House of 
Commons, and»a Court of Law. 

What arc the existing privileges of £be Honse of I&rds and Commons ? 
What axe proxicsjflhid protests f 


GHAPTER XV.—(rages 132—143.) . 

HOUSE or COMMONS Alft> ITS PROOEBDINOS. 

* • * 

• ii • 

What are the functions of the Houses of Lords and Commons, with reference 
to’ the raising of taxes ? • • 

Why is a qualification from property requirdfl in eldfetors ? 

Wlyit are the three great requisites to be looked for in them, to secure the 
proper exercise of the franchise ? * 

Give an outline of the great changes in the parliamentary franchise in the 
year 1832. ft • * 

What is the new system of registration ? 

Who are excluded «from sitting in t|je Honse of Commons! 

What property qualification is requisite'for sitting the^? . * 

What is the present /node of issuing ^vfils, and takirig polls ? 

How are electors guarded against the«over-awing and undue infludflee of 
the Crown? 

Statff the general nature of the Corrupt Practices and Prevention Act, 1854. 
Who decides controverted elections ? 

May a man he elected without his knowledge or consent ? 

Can he resign alydeasure 1 


CHAPTER XVI.—(Pages 144—157). 

• . • 

RCftmHX OF BUSINESS IN F^BlfAMBNT. . 

' • • 

Ib there any, and what, difference betweHn the office and appointment of 
the Speakers of the two houses £ * 

What is the distinction between public and private bills, and how is either 
introduced ? ■ * 

Is there.anything peculiar in the introduction of bills relating to trSde and 
religion ? a 

Repeat the enacting style of j&very act of parli«nent. 
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• 

Explain the process of introducing, reading, committing, and passing bills 
in the lords and commons. 

How is the royal assent given to a bilj, ? 

When does au act come into operation ? b 

State the difference between an adjournment, and prorogation of parliament? 
In how'mimy ways may a dissolution of‘parliament be effected ? 


CHAPTER XYIjl.—(P ages 158—166). 

i 

DOCTRINE OF THE HEREDITARY RIGHT TO TUB THRONE. 

ti 

, Where is vested tlie at.preiue executive power of these kingdoms, and with 
what object ? v ‘ 

What is the fundamental maxim on which the right of succession to the. 
„ throne depends ? 

What are tne respective advantages or disadvantages of hereditary or elec- 
tive monarchy ? 

<vWhat is the nature of lineal and collateral descent ? 

What diffSunwie inhere between tne inheritance of the irown, and private 
landed estates ?- ** - 

Can ^>u give any historical examples of the difference ? 

What is meant by the half-blood, and representation ? 

Is the hereditary right to the throne indefeasible ? 

What significance is there in the words “ the king's majesty, his heirs, 
and tniccemtrg ? ” 

Has a new limitation, by parliament) of the crown, any effect on its 
descendible quality '( 

State the four points of the doctrine of the hereditary right to ti»e throne. 

Has it, at all periods of our history, been the constitutional canon tl>u t 
“ the king never dic3 ?” 

What is the proclamation of the king's peace ? 


CHAPTER XVlII.—(Pages 167—204.) 

* v o 

HISTORY OF THH SOOOBSSIOH OF THE BRITISH MONARCHS. 

In ancient times of English history, did an interval ever olapse between the 
death of one sovereign, and the recognition of 1 ub successor ? Why ? 
Was the crown hereditary °r elective among the Saxons 1 
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State the nature of it. 

How did contemporary chroniclers speak of a new sovereign’s accession ? 
From what period did the custom become uniforA, to date the accession 
from the demise of the predecessor ? 

Is the distinction in question of any importance chronologically ? How ? 
What difference was there between the Anglo-Saxon, and the modem, m Icing V' 
Is it correct tossay, jd&t the crown of England has Always keen absolutely 
hereditary ? • 

WhaJ title had Egbert ? s # 

How did the crown descend during the reigns between Egbert and Edmund 
Ironsides 1 * • 

How did Canute agq*uirc e \ sight to the tlirgne ? * 

In whose person was the ancient Saxon line restored, and whdh ? 

What right had Harold ? * ' ^ , 

In whom was the real title at,£he time of the Norman invasion ? 

What right did William the Conqueror set up ? 

What was \he nature of the Conquest * 

What right had Stephen ? 

What right had Henry JH. ? , 

How did <{ghn obtain the throne ? 

Had Henry III. a good title J Hovt ? * • 

What was the nature of the descent of the crown^ Vuring the interval 
between Henry III. and Bichard\Ll. ? 

When did the regnal year of Edward II*begin and end ? 

Is there good reason for believing that the death of Bichard II. was caused 
by unfair means ? ■ 

Where was the right to 4he throne, on the resignation of Bichard II. ? 

How did Henry IV. come to the throne ? 

What important fight did the parliament exercise in his reign ? 

When was first taken the distinction between a king dejure, and a hing 
de fatto f Why ? 

What reasons are there for holding the house of TjmnMiwr to be lawful 
sovereigns of England ? # • * 

•How did Bichnrd III. acquy% the crow ?* 

Is there sufficient ground for believing that Bichard HI. murdered his two 
nepjiews ? » “ 

How did Henry VII. *claim the throne* ? # . 

Have you any explanation to give concerning the words M exccptd dignitate 
regaXil ” * * 

Has there been gjiy recent discovery connected with them ? 

Howjdid the parliament deal with the title set up by Hemy # YH. ? 

What put an end to the wars of the Two Boses 
How did JSenry VIII. succeed? 

What statute, passed in his reign, proves the four points of the doctrine of 


the succession ? 


How? / 


,3 B 
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Give an account of Henr YIII.’s alleged valid execution of a will disposing 
of the succession. * 

How did parliament defil with the right of Maty ? 

Are there any extant instruments dated in the reign of “Jane, Queen of 
England?”* 

How diti parliament recognise the right to Elizabeth 9 

Did it pass any act solemnly affirming the right of par 1 iamt.it to direct the 
succession to the crown ? 

By what title did James I. ascend the throne ? 

Did his claim of divine right receive any sanction from the legislature ? 

Can you suggest -any practical reason why ho magnified the inherent lights 
‘ of primogenitary succession, as indefeasibleJ 

What did the judges who tried Charles I. tell him concerning his title ? 

• What did the convention declare concerning the right of Charles II? 

, What practical remark may he made conceding +he struggles between the 
crown and the parliament in the time of James I. and Charles I. ? 

What is the first instance of parliament exercising its right’of altering 
the Buoce&fbn, after the accession of Charles II ? 

Give a history of the famous Exclusion Bill, and the doctrines involved 
in it. 

*'Wlidt were the true principles on whicMhtt Revolution Of 1688 proceeded ? 

Explain tEe denser'b which the word “abdicated ’’ wri3 then used. 

On what ground docs Blaekstone prater to rest this great transaction ? 

Give’the substance of the famous* Declaration of the lords and commons, 
declaring William and Mary king and queen ? 

What did William say about being made regent ? 

What declaration did he make on receiving the crown from the speaker of 
the house of lords ? • 

How did the convention settle the crown, and on what principle ? 

What was the nature of the title of William, Mary, an. 1 . Anne ? 

Was any new disposition of the succession uuyje in the reiglt of Queen 
Anne ? Why did it become necessary ? 

State the substance of it. 

What does Mr. Hume ray on tin* subject of pr^testant succession ? * 

Ir. what, after these parliamentary interferences, may be said now to con¬ 
sist the constitutional nature of the right to the succession ? 

What has been objected to in the tone in which Blaekstone speaks of the 
Revolution of 1688 ? 

In -"'hat sense may that glorious v event be Bpoken of as also “fortunate ?” 

In what respect may bur constitutional monarchy be regarded as a 
compromise ? 

How is tbc Queen of England to be regarded, in respect of her person and 
office ? 
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CHAPTER XIX.—(Pages 205— 20^) 

•THE *QUEEN InD* THE TRINCE COHORT. 

• • * • 

How do yon define a queen regnant ? 

Who,was the first queen af England, and what was asserted ^>y parliament 
on her accession ? * 

Whet, is the legal style, and when established, of # the sovereign ? m 
In what relation decs the hhstpnd of a queen regnant Btand to her ? 

What provision has parliament made a for a regency ? 

Whom did it nominate, in the event of the n^Ssaity prising, and with wliaf 
limitations and conditions- 'i 


* • • 

CHAPTER XX.—(Pages 200—214.) 


* ^pB^ROJTAL FAMILY. 

• * 

What prerogatives has a queen consort t mJ * 

In what respects is she on the same footing as the queen regnant ? 

What privileges are enjoyed by a queen dowager ? 

Is sl\£ within the statute of treason ? Why ? 

Can she marry a subjec^? 

Does the case of Catherine, que^g dowager of Henry V., really illustrate 
this fact, as supposed by Blackstone ? 

What titles are iJbiyo by an heir-apparent to the crown, when a mule ? 

How doesjie acquire them 1 

Was Edward VI. ever c&ated Prince of Wales by his father f 
Were Mary and Elizabeth ever created Princ^se^of Wales ? 

• What are the provisions of th% Royal ^awiage 
What was decided in the year 1844, in the Sussex peerage case ? 

• — —* - • 

CHAPTER XXI.—(T%gea 215—221.) 

• 0 

• THB QUEEN % COUNCILS. 

• • 

What is the first of the councils which the law 1ms assigned the queeg ? 
Does the expression, “high court of parliament,” correctly designate 
parliament in its legislative capacity! Why ? 

How are the peers of the realm counsellors of tSe queen S 


i B 2 
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QUESTIONS 


What are their rights and privileges ? * 

In what wmimw can the judges he said to constitute a 1 council ’ of the queen ? 
What is the principal canned belonging to the queen ? 

What is the privy council ? 

Who are now eligible to sit in it ? 

What is thg duty, as defined by the oath, of a privy councillor ? 

On what depends the dissolution of the privy council,? 4 (t 
Is there a privy council for Ireland ? And for Scotland ? 

How are the functions of the privy council now exercised, when the queen 
is not present ? A 
What is a cabinet 4 council ? 

Have its members, as such, any legal responsibility ? 

What is the judicial committee of the privy council ? 
jyhat two other committees of the privy council are there ? 

How are designated the acts of .he privy council, when the queen is present ? 


CHAPTER XXII.—(Pages 222—224.) 

SECRETARIES OF STATE. 

* t i e 

What reasLn does Blackstone assign for passing over q'vretaries of state, 
without notice < ■ •*- .. 

Give the history of the appointment of these high officers. 

What alteration was made in the year 1854 ? 

What have you to say concerning their magisterial capacity ? 

IIow many principal and under secretaries of state can now sit in the 
house of commons together ? [ Vide p. ^08.] 


CHAPTER XXIII.—(Pages 2I&-228.) 

THE QUEEN'S UlTIES—THE CORONATION OATH. 

What do you understand by the words, Protection, add Subjection ? 

What does Bratton say concerning the duty of the king 1 

What statute declares the laws of England to he ^he birthright of the 
people, ana tfait all Lings and rulers arc to observe and govern 
according to them ? 

What was meant by the words, “ the original contract ,” which ‘the 
Convention declared to have been broken by James II. ? 

Give an account of the use of that expression. 

_ x* 

In whan are now couched tne terms of that contract between sovereign and 
subject 1 

State the substance of the path. 
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CHAPTER XXIV.— (Pages 229—24*1.) 

• * THE RSTift. PREROGATIVE. 

• • * # . 

What is a principal bulwark of civil liberty* in this country f 

What is meant by “prerogative ?” 

What do you understand oy the attribute of sovereignty f * 

Is the person of the sovereign sacred,^even though his # measures may be 
tyrannical ? • , • • 

What redress exists for public t>r private injuries, inflicted byjhe crown ? 
How nfay the subject proceed for redifess oft a mivate injury ? 

In case of public oppres^on ? # W • 

Whgit responsibility is attached to the advisees of the crown ? 

Can the queen, or either house of parliament, be said to do any wrong ! m 
What precedent do ou^ annals afford us, in a case of extremqpublic wron£ * 
Wliat its meant by the maxim, “ The queeli can <Jb no wrong i. 

Can the king or queen ever be, in judgment of A,w, a minor ? 

How is this illustrated by the appointment of a regent* and by whom is it, 
made ? m * * * » * 

What is meant by the maxim, “Tho^piefen never die# J* 

Why is the executive part of government vested in the queen, as a part of 
her royal prerogative ? 

In wkat respect is she the sole magistrate of the nation ? # 

What capacity has the q^cen, with regard to foreign concerns ? 

What does she do, by virtue of this prerogative 1 
What check is there on the exercise of this prerogative ? 

In whom does fii^ constitution place the sole power of making war and 
peace J 

What special check is th&e on the exercise of this power ? 

Who grants safe conducts ? What are they ? B • 

■Wliat is the difference bctweeif aliens, ^ibjects of frjofldly or hostile states, 
with reference to‘entering this country ? # 

What is'the first prerogative of the q^een, in domestic^ matters ? 

Whit relation does she bear to the two houses of parliament ? * 

Who ii the first in military command, within -file kingdegn f 
Who is the fountain of justice, and general conservator of the peace ? 

What is meant by the fountain of justice ? * 

In what relation does the queen stand to our courts of justice ? 

How is the independence of our judges Bocured 1* m 

What does Mr. Justice Story say concerning this provision of our lau% ? 

Can the soveseign personally administer justice ? . Why f 
Why are public prosecutions in*th*e queen’s namg 1 
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How does the separate existence of judicial power, contribute to procare 
public liberty f 

Whit evils would folJlw from combining it with the legislative or 
executive powers ? 

In what sense is the sovereign, in the eye of the law, always present in the 
covrtq of justice ? 

Who alone can lawfully issue proclamations ? 

When are they binding ? « 

Who is the fountain of all honour, office, and privilege* in this country 1 

Can a subject "of the queen be allowed to enjoy foreign distinctions here, 
without the queen’s permission' i Why ? 

What is the queen's prerogative with reference 4o the money or coin of the 
realm ? * * ' • 

Who is the head and supreme gevernOr of the national church ? 

a 


CHAPTER XXV.—(Pages 245—247.) 

*, ROYAL REVENUE. 

How are the hereditary revenues of tue crown qiow dealt with 1 
Who commenced this practice ? * • 

Has tho crown, or the public, gained by the change ? 

To what extent, between the years 1760—1830 l 

What arrangements were made on the accession ol her majesty ? 

What is the net yearly revenue of the queen ? 

How is it arranged ? 

What was done by her majesty on the imposition of the income tax ? 




r 


CHAPTER XXVI.—(Pages 248—259.) 

A a 

SUBORDINATE CIVIL OFFICERS. / 

What is the derivation of the word sheriff? 

What is he called in Latin ? Why \ 

How was the «heriff formerly appointed, and how now, and why was the 
change effected ? 

%hat are his duties, as keeper of the queen’s peace ? 

What is the Posve ComitatAa 1 
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FOB EXAMINATION. 

Can a sheriff try a criminal case ? Why ? Or, as such, be also a justice 
of the peace ? # 

What are his ministerial duties ? And as the queen’s bailiff ? * 

What is the coroner J • * 

How chosen, and for how long ? m 

What are his duties, qn<f what the^character and incidents of big court ? 

What is meant a dqpdand ? Is it now in existence ? 

Who is the chief of tke justices of tlic peaces? m 

Who is the sovereign conservator of the peace in these realms ? 

Was the election <ff conse^ators of the peace ever vested in tie people ¥ 
How are they nowfappointed ? • # 

What is the distinction between stipendiary and ether justices ? • 

In how many ways is the office of a justice of the peace detemunable ¥ 
How are justices protected, by recent legislative enactments, from beinj 
harassed by legal q^oceedings ¥ & * * 

Hoy “ peace - of the kingdom now generayy preserved, in towns ? 


CHAPTER jrfVH.—(Pages 260—|69.) 

• THE l^SGPLE. 

* 

Who are natural-born subjects ? 

Explain the doctrine of allegiance. 

What change in the oatft of allegiance was made at the Revolution of 1G83, 
and why ? 

What is its present form ¥ 

Has the queen a right to the allegiance of her subjects, without any oath ¥ 
What docl Sir Edward Coke say on this subject ¥ 

What distinction exists between natural and local allegiance ¥ 

Gan the former be severed, o» annulled ¥ * • a 

Give an instance. . • • 

Is a queen’s subject exempt from his allegiance, by going to a foreign’ 
. country ¥ 

Is anjf allegiance due from an alien ¥ * a • 

What is the correlative right of aflegiancg ? 

In "what way only can a natural-born subject forfeit his rights ¥ • 

What relaxations of the law.have lately been made in iavour of aliens ? 
Wh&t was jus postliminii, and how applicable ty our doctrine of allegiance ¥ 
Is the child of an ilien born in England, an alien or natural-bom gubject ¥ 
How mfcy naturalisation be now effected ? 

Who is a denizen ¥ 
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QUESTIONS 

What did Lord Bacon say concerning natnralisafton of strangers ? 

What is the population of the United Kingdom, according to the census 
* of 18511 » 


‘ r CHAPTER XXVIII.—(Pages 270—275.) 

THE ^UNITED CHURCH OF ENGLAND AND IRELAND. 

What iB provided by the fifth article of the XJniiu between Great Britain 
and Ireland, with regard to tlif Churches of Knglai 1 and Ireland ? 
WJba^. is the statute law fixing the relations betweemthe Crown and the 
Churchj! ’ 

How does the 55th Canon describe tbs sovereign ? 

f What is signified by “ the ho,,d, in earth, of the Church of England ?” 

What is the doctrine of Saint Augustine '# 

What iB said by Hooker ? 

What are the two statutes binding together the Church and the State ? 
What is CoE/ocation? ant' what -is said concerning tne revival of it' in the 
present times ? <- 

In whatright does the Crown nominate to bishoprics and other preferments ? 
Who is th» dernier rcsaort in all eeclesihstical 'eases ? , 

How is Bnch jurisdiction now exerusqd 1 

I. 

* 


t 

CHAPTER XXIX.—(Pages 273—278.) 

UNION BETWEEN CHURCH AND STATE. . 

I 

What is meant by a religious establishment ? 

What are the leading arguments for, and against it ? 

What does Bishop Warbnrton lay down, as a great preliminary and funda¬ 
mental article of the alliance between Church and State ? 

What does Edmund Burke say concerning the Church and State ? 

What is the duty of members of the Church of England ? 




CHAPTER XXX.-, -(Pages 279—282.) 

41 THE 'CHURCH OF SCOTLAND. 

* 

What is provided by the Articles of Union between England and Scotland, 
concerning the Church' of Scotland 1 
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TOB iXAJJINATION. 

What Is the nature of ti^ Church ? 

Who introduced that form of ecclesiastical government into Scotland ? 
What is the meaning qf “ Presbyterian ?” • ' 

What is believed on this subjecPby the Presbyterians ? 

How do they distinguish between Presbyterianism and Pjelacy ? 

Do the laity form part of the judicatures of the Scottish Church 1 • 

What are the Jay numbers called ? # ^ 

How many ecclesiastical judicatures are there in the Church of Scotland ? 
'Name, and describe them. 

What is the standard of the doctrines of the Church of Scotland ? 

What is the oath prescribed by the Act of Union, to tye taken by every 
sovereign, oi^dkcession, concerning the Church of Scotland ? • 


CHAPTER XXXI.—(Pages 282—28DJ 
• • • • 

DISSENTERS ;* ROMAN CATHOBtOS J JEWS. 

% 

What does Black^tonc say •concerning Jbhe treatment, by our ancestors, (fl 
Nonconformists ? » _ 

m • 

What are they now called ? " 

How many different sects of dissenters ore there now in England and 
.Wales ? 

What modern enactments provide for the free and undisturbed cxSrcise of 
ail religious rites fly dissenters ¥ 

What is the nature of the Declaration, to be taken by a dissenter, before 
admission to office, instead of taking the sacrament as formerly 
required ? * * • 

How are the marriages of dissenters solemnised ? 

What other provisions have been lately made injfavour of dissenters ? 

. What did Locke say concerning toleration of the llotgau Catholic Church ? 

In what year was passed the impoftaut Act for the relief of Homan 
Catholics ? • * 

From tfhat offices are they still excluded ? • • 

Wha^is the general nature of the oath substituted, in the case of Roman 
Catholics, for those of allegiance, Biyreinaey, and Abjuration ¥ 

Cab a person in holy orders, in thp Roman jJatholic Church, sit «n the 
bouse of commons ¥ . • 

Givfi some account of other restrictions still imposed on Roman Catholics. 

Arc Jews admissible to all municipal offices ¥ • 

What is the Declaration which they are reqnired first to make and subscribe ? 

What prevents Jews from sittjpg in parliament 1 
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QUESTION^ 


CHAPTER XXXII.—(PageB 290—305.) 

• »• ^ 

THE CLERGY. ** - 

>p 

What is the general natnre of the immunities or privileges enjoyed by the 
clergy, and with what object ? 

Are they restrained from trading, an! with what exccpticAis ? 

How are archbishops and bishops constituted ? « 

By what means were elections to the episcopal chair, taken from the people, 
and with what object vested in th3 emperors and sovereigns of Europe ? 
What was confirmation-? IntQi’titure ? 

®y whom was the laity gradually excluded from the election, by the 
-pope ? 

What steps were taken by the pope to render the clergy independent of 
civil authority ? ' « ” 

What was the difference of investiture per aceptrum, and per omtUum et 
bactdumf 

What was Mio origin of the congd dfoalire t 1 ' 

What was the natuife of it ? 

How is it now performed! 

What recent case, of great interest, illustrates this subject ? 

How many archbishops and bisbops are there ? 

What are the duties of an archbishop ? 

What are the powers and authorities of a bishop ? 

How may archbishoprics and bishoprics become void ? 

What are a dean and chapter ? 

How is a dean now appointed ? * 

How do deaneries and prebends become void ? 

What are the functiohs of An archdeacon ? 

Of a rural dean ? * 

Who is a parson, and why is he so called ? 

Whkt is meant by the “appropriation” of ecclesiastical dues ? 

Give the history of it. 

From what two loots have sprung lay appropriations ? 

Who is a vicar, and why is he so "ailed ? 

How aid a vicar become perpetual 1 

With what is he endowed 1 4 

What is the difference between great and small tithes 1 

What g~eat change in the tithe system was made in the year 1836 ? 

What is necessary to constitute a parson, or vicar ? 

What do “holy orders” include ? 
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TOB EXAMINATION. 

What is requisite to bein^prdame^ deacon ? 

On what grounds may a bishop refuse to institute a clerk presented to a 
parsonage, or vicarage! 0 • 

What is a collation to a benefices? * 

What is induction ? 

Has the legislature latdly interfered to remedy the evils of non-resyjence ? 
How may a piyrftm or # vicar cease to be such ? 

What is .meant by a comme ndam ! , 

Is there any such now ? 

Whxfb is a curated A j^petnal curate ? 

Wliat is a churchwarden, and how appointed ? 

Wliat is Jris duty ? • # • # 

In what light are parish* Slerhs and aextoift regarded by the ^ommon law ? 


CHATfER XXXIII.-^?age»306— 




NOBILITY, BANK, AND PRECEDENCE. 

• m 

• * • * * , 

Whence axe derived all degrees of nolrility and honourfin this kmgdom ? 

What are the degrdMf of nobility heft ? 

Wliat is the first title of dignity after the royal family ? * 

In what state was this order of dignity in the reigns of Elizabeth and 
* Charles II. ? • 

Wliat is the origin of tfte second degree of nobility ? 

Which is the most ancient title of nobility ? 

Whom does the queen, in formal instruments, address as “trusty and 
well-beloved %oustin ? ” . 


Who first used the expression, and why ? 

When was the degree of a viscount created ? • 

What is the most universal Jitle of nobility f 9 

Hive its history; mention* the sovereign who first made it a mere title of 
Jionour, conferred by letters patent. 

What *ras originally the nature of *he right of peerage ? * . 

Giv^an explanation of the present ifiode of seating peerg. 

What is the distinction between Creation* by writ, and by patent ? 

Mention some of the leading incidents of nobility. 

What unjust privilege of peerage waa abolished in the year 1841 ? 

Hdw can a peer lose his nobility ? 9 

Is there any instaifce of degradation from it, ty a °t of parliament 
How does the law regard the commonalty ? 

Hive explanations of the varjous orders of knighthood in this country. 
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What is the origin of baronets ? 

Explain the terms Equites A urati, and MilUes. 

Arecosquires, and gentlemen, names of dignity ? 

Who are, in law, esquires ? 

What does Lyttlc^on Bay concerning the sons of gentlemen ? 

What ia the rank of women, married, ur married, and widows ? 

Does offico confim rank on the wife or children or Mm vho holds it ? 
(P. 317, nW.) 


CHAPTER XXilY.—(Pa&es 319—327.) 

% * 

IfILl&JrSHND NAVAL ESTATE”. 

* * 

Explain the distinction between the military force and the militia , and 

state who first established the latter. 

What occasio&ed the fatal * apturc between Charles I. and his pfprlianicnt ? 
What is the leading feature 3f the militia ? " 

What does the petition of right enact, concerning the soldiery ? 

Who first established a standing army ? 4 

Mention an observation of ?>Ir. Macaulsy with referenaato this subject. 
What does the bill of rights enact cqnceming a standmg army ? 

On what footing are standing armies now in England ? 

What is the nature of the authority which her majesty exercises wer 
the 1 army ? 

What ore the rights of officers, as to entering or leaving the army ? 

How is enlistment effected in this country ? 

Can a British subject enlist in a foreign service ? 

What is the Mutiny Act, and how often enacted, and why ? 

Is there any distinction between military and martial law ? 

Wliat is the observation of Sir Matthew Hale concerning the latter ? 

Who are the Marines, rnd tu what law are they subject ? 

On what footing iB onr Indian army ? 

'flow is the subordination of the military to the civil power preserved 1 
Can soldiers be employed to preserve the peace ? 

Mention the dictum of Lord Chancellor Hardwicke. 

Is the “ impressing 9 ' of seamen into the royal navy lawful 1 

What ‘provisions has the legislature recently made, with a view' to induce 

* voluntary service in the navy ? 

• By what laws is the naval service regulated ? 

What g*eat national policy* has been lately, and boldly, reversed by the 
legislature ? 

By what is the Mercantile Marine now regulated ? 
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’CHAPTER XXXY.—(Pages 328—339.) 

• * • 1 

TltfE TgHKE ORE AT ILLATIONS IK PRDTATE^FE. 

What is the most univjpsal public relation, by which men are connected 
together 'i • * 

What aie the thrdfi great private relatiSns ? • 

What reflection be a .suggested by cojpiderfhg the relation of iflastcr 
and servant, as involving*that of principal and agent ? • 


• , 


CHAPTER X£XVI.—fPagcs*330—339.f 


HUS$AN]j> AND WIFE. 

Jn what light does qwr law regard marriage ? •****" — ^ 

Is a contract of niamage legally enforceable ? 

What is necessary to constitute a valid one ? 

Whnt is the maxim adopted by the common law, from the civil law J 
What ore the disabilities and incapacities for entering into this contract ? 
At what age may parties contract for marriage ? - 

What arc the prohibited degrees of consanguinity and affinity ! And what 
the consequence of violating them ? 

Can a mag marry his wife's sister, or sister’s daughter, or his first cousin ? 
Can two brothers marry two sisters ? Or father and son a mother and 
daughter ? 

• State the grounds for the distinction. a , a 

How many modes are there of solemnising matrimony ? 

What'is the difference between marriages of dissenters, and members of the 
■ Cliurch of England '( , 

Howijnay a marriage be dissolved^? 

what great legal principle depend the rights, duties, and disabilities 
of husband and wife 1 
State some of them. * 

Can they give evidence for and against each other ? 

State any recent alteration of the law on this Abject. 

How does the civil law regard husband and wife ? 

Is this rule recognised to a»/®xlent in England ? 



760 




QUESTIONS 


What rights has a married woman in respect of her real property ? 

When will the law mercifully presume the husband’s ooercion, and protect 
* her from the consequences of crime ? 

Has the husband a right to his wife’s person and society ? 

May he retake her, or retain her, by stratagem ? 

What did lord Stowell say on the subject of incompatibility of temper in 
hnsband wife, and the necessity of living together h 


CHAPTER XXXYII.—(Pages 340 -346.) 

* 

PARENT AND CHILD. 

h 

t ' Va 

What is the difference between the English and tL« civil law, in defining a 
legitimate child ? ' , . 

Which is founded on the better reason ? 

Wiiat are the leading duties of parents to tbeir children ? ^ 

Under what limitation unplaced the duty of a parent to maintain his 
children ? 

is there any, and what difference, between rhe English and the civil law, as 
to a parent’s d a child ? 

Does the English law compel a parent/ to educate his child ? Or do anything 
to encourage the education of children of the humbler classes ? 

What difference is there between the English and the civil law a| to a 
parent’s power over his child 1! 

When doeB a father’s power over his child cease ? 

Wiiat power has a mother over her child ? 

What is the duty of a child to its parent ? 

Does it cease toward a bad parent ? 

What was the occasion of the famous declaration of the peers, at the parlia¬ 
ment of Merton, nolumus leges Anglia mntaref 

What are the rights of an illegitimate child ? * 

Who is entitled to the custody of*it, the mother, or putative father ? 

fl 


l U 

u CHAPTER XXXYIII.—(Pages 347—352.) 

GUARDIAN AND WABD. 

In whi.t light is a guardian^to be viewed ? 

What is the difference between a guardian by nature, and a guardian for 
nurture ? * • 
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Is guardianship in socage now in existence 1 
Can a father dispose* by deed or will, of the custody of his child ? 

What is a guardian, so constituted,^called ? * 

Can there be a guardian to an illegitimate child ? 

Bow may a guardian b^ protected while acting in his trust bond fide ! 

How may he be called to accotyst 4br abuse of his trust ? 

When does a male *r female infant attain majority ♦ , t 

When does a person, bom on the first day K January, become of full age ? 

On Tjhat principlg is thi^f 

What is a prochcin amy t • 

How do you undeAtaml the rule of dolt eapax, and the maxim, malitta 
suppled cctateyf? |t * # * • 

What iB necessary to admit the testimony of an infant of verj» tender age f 
What general rule may be laid down, tw tefan < ^afg,nt’s rights and liabilities, 
in respect of contas.'jfs entered into by din} ? * 

Is he liable for a' tort or a crime ? 

What is meant by a tort? • 


CHAPTER tXXIX.—(Pages 353-*366.) ' 

% —- 1 —— 

MASTER AND SERVANT.—BRINC1FAL AND AGENT. 

What is the foundation of the law relating to principal and agent ? # 

Is it a universal relation, and of great importance to be understood ? 

How do you define the maxim qui facii per odium, fadt per se t 
What considerations should be attended to, in appointing an agent ? 

How is the existence of the relationship to be ascertained ? 

How the extent and duration of an agent’s authority ? 

How does partnership illustrate the doctrines of agency ? 

What is the effect of touching English soil, <jp uaslave*? 

• What is declared by a celebrated edict jnnder* Lcjuts XVI. concemiug the 
rights of labour ? a 

What? are the exceptions to the rule^in this country, that #. man has a pro- 
* petty in his owp labour ? , • “ 

To wfcat extent is it lawful for masters and fnen respectively to combine, 
• for*regulating the rate of wages, and labour ? 

Wfiat is the primd facie presumption whese one man doeB work for 
another ? * * 

_ m 

What is a menial servant ? 

How is such an one hired f 

For what cause may he be dismissed without wages ?» 

Is a master bound to give a character to a servant who has left J 

• • 
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If he do, how far is he under the protection of the rule as to privileged 
communication ? • 

Ho# are labourers hireti ? 

What is an apprenticed 

Was the system known among the Greeks and Romans f 
la it neinsspry now to serve an apprenticeship, in order to set up a trade ? 
What recent legislative provisions have been made,«to.protv}t apprentices 
and servants from neglect and ill-treatment ? 

What is the principle regulating the engagement of the superior class of 
* servants,* as ele-ke, agents, tutors, governesses, &c. ? 

Mention some of the leading rights and liabilities of masters and servants, 
as between themselvdd and third parties. .. ,J 
On what general principles do they depend ? 

What is the meaning of ir'fpot.deai superior? 

Is any other connected with, rererablc to it? ^ 

Is a master liable for a wilful injury done by his servant ? 

WKat is the general rule as to liability for torts ? 

o 


cAlTLIt XL.—(Pages 367—381.) 

THE POOR. 

What was the Divine command to the Jewish nation, concerning the poor ? 

What is the great governing principle of the English poor-law ? 

What 1 b the practical difficulty in administering relief to the poor ? 

What are the four words indicating it ?» 

What effect had Christianity,* in causing humane poor-laws tp be enacted ? 

Was the state, or the church, first concerned in providing relief for the 
poor ? 

How is the care' of the Anglo-Saxon church fc- the poor evidenced ? 

What is the character of the legislature againSt the poor, in the reign of 
Henry VIII. ? 

What was the source of that inundation of mendicancy then over-spreading 
the country ? 

What did Queen Elizabeth exdtym, on witnessing the great member o/ 
destitute poor ? 

State the substance of the celebrated statute passed in her reign, regulating 
ever since, -he administration of relief to the poor. 

What groat omission in it ubs pointed out by Sir Matthew Hale ? 

What act relating to the poor was passed in the reign of Charles II. ? 

What is the meaning of settlement) and removal ? 
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‘Vgtat ■were the effects of that law f 
What led to the remodelling of the Poor-Laws in 1834 f 
What are the leading features of tjge new system f 
What has been done in referenda to the -law of settlement ? 

What is proposed, and what has been recently attempted, by the legis¬ 
lature 1 • 9 • 0 * 

What beneficipf provisions has the law made in respect of jpuper suits ? 


CHAPTER XLI.~(Papes 382—405.) 

• • 

. COBPOBATig'NS.^ 

What do you Tyiders&Jd by the expression,*in English law, “artificial 
• .peirsfnB ?” ® 

What are the different kinds of corporations ? 
v State the objects and Advantages of the institution. 

With whom did they originate ? • 

Explain the expression tres faciunt collegium. 

Had the Romans tiie institution ofA corporation sole ? 

Define a corporation aggregate, and sole. •*- ..»»* 

Distinguish between lay and ccclesiaslicul, civil and eleemosynary corpora- 
tions. 

How are corporations created, in England 1 

Is any, and what, importance attached to the name of a corporation ¥ 

State the leading poweifi, rights, capacities, and incapacities of corporations. 
What is meant by the head of a corporation ? 

Explain the maxim ubi major pars, ibi tatvm. 

How are corporatidhs, lay and ecclesiastical, visited ? 

How may Corporations be dissolved, at common law ? 

What is a Quo Warranto, as applicable to coiposationh ? 

Explain the recent acts of tim legislature, in Amtisg Quasi corporations 
for trading purposes | to what they were owing, and what were the 
objects of such legislation. # 

What lad to the remodelling of municipal corporation! in the year 1835 t 
What affords a key to the legislature of t(jat year ? * f • 

Who are the constituents of a municipal jp^poration 1 
Who is entitled now%> be a burgess, *>r citizen % 

What constitutes the municipal franchise 1 
Whitt is a councillor ? 

An alderman ? * 

A mayor ? 

How is the Council constituted t* 

• * So 
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QUESTION 


How is'the municipal franchise annually revised 1 - 

* State the general method of conducting business in the Council, and we 
•provisions made for securing responsibility, and publicity. 

With what reflection dpes this chapter con.lude f 


-u- 


CHAPTER 36LII.—(Pages 406—421.)* 

• * 

PROPERTY, ITS ORIGIN AND GROWTH. 

Why is the right of property calculated to strike the imagination, and 
engage the affections, of mankind ? 

What is the only true and solid foundation of man’s dominion over external 
~ things f r * Jt V 

r Can you sketch the growth ofoxclusive rights,—deil fed from the act of poBses- 
<^ripn, and with reference to the substance, and products of the eartn * 
What was the subject of contention between Lot and Abraham ? 

What led to aigratiou, ar i colon ; sing ? _ t 

What influence had the a-*t of agriculture in establishing permanent 
property ? 

What follrwed from its being found th*t t n e manual lab:mr of a part of 
mankind couldsjnwc 1 -- fyr the subsistence of all ? 

What ^ight was conferred originally by occupancy ? 

What was the result of abandoning property ? 

State the duty and liabilities of a finder of lost goodB, and on what princi¬ 
ples it depends. 

How did property begin to be transferred from hana to hand ? 

How grew up the right of disposing of property, by the dying possessor ? 
Which was earlier, the right of inheritance, or of devising by will ? 

Describe the growth of the latter, especially in England; 

Are there any and what things, which Btill, from the necessity of the case, 
remain in comihon ? 

What are they ? * «• 

What has the legislature 1 lately done'* with regard to commons, and waste 
r lands ? 


CHAPTER Xtlll.—(Pages 422-*429.) 

t 

THE VXUdIl SYSTEM. 

* 

Is a knowledge of the feudal system, of importance to a student of the laws 
of this country-? 

Is it agreed whether , feudal tenures were in use among the Anglo-Saxons ? 
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FOB EXAMINATION. 

# 

Whence had they their origin ? 

Explain the growth # of the system. 

What is meant hyfeoda t AUodium f 

What fundamental maxim becftme established in« this country, on the 
introduction of the feudal system at the Ngrman Conquest ¥ 

Explain the operatiqp*of thij measure, and of the word fpndht, and 
homagmr^ 9 • 9 a 

Give an account of the transition of feuds from a military, to a civil 


CHAPTER XLIY.»-(P ( ^ej^30—434.) 

THE ^NCfENT ENGLISH TENURES. 




Explain tile terms tenement, tenaht, tenure, lord paramount, mesne lord, 
loqi paravail. a # • 

How many principal species of Jay tenures were* there ? 

State and ^splain each. 

Give Bracton's abstract of the Acient tenures. • 

What was knight-EUrvice, and what its Bevei^fn'’ + “ ^eAncidents ¥ 

What was acutagium, or escuage, anfrwhat did#it indicate in the process, 
or decline of feuds ¥ * 

What was the grievous complaint of Sir Thomas Smith, the secretary of 
6dWard II. ? • 

When and why were th^military tenures abolished ? 

In what respect may the statute abolishing them, be spoken of in comparison 
with Hagna # Chafta 1 . 


CHAPTER XLY.—j[Pnges l35r^440.) 

' THE MODERN ENGLISH TENURES., • 

• ' *. . ' \ * 

Was t^ feudal system entirely abrogated^ on*the abolition of the military 

portion of it ? * a 

To *hat general speci&a of subsisting tenure, werg all other tenures reduced, 
at the restoration, in 1660 ¥ • 

What is free socage ? and its origin ¥ • 

From what source hdve sprung our copyhold terihres f 
Explain manors, demesne lands, folk-hud, hook-land. - 
What was the court baron ¥ Inilrnow in use ? ‘ \ 
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\ \ * 

Is there any recent enactment concerning the surrender by lords of manors, 

of manor courts ? a 

Hoir did copyhold tenants acquire fixed rights against their lords ? 

What is Sir Edward Cpke's remark concerning copyhold tenures ? 

What is a quit-rent ? 

What has modem legislation done, in rqspecrt of Commutation of copyhold 
rights, and enfranchisement of copyhold lands 1 ( 


CHAPTER XLVL—(Pages 440—449.) 

A ' •. 

■ NATTJ BE OF BEAL AND PERSONAL PROPERTY. 

< • 

What was the general uataft of property, in the early ages of Europe ? 

«Explain the significance of the terms Moveable aSff ’Immovcablc Property. 

CojjU the former be the subject of feudal liabilities ? Why 1 . : 

How do you acoount for so little notice haring been taken of it ? 

Explain “Aands, tenements, «and hereditaments,” and “go-'ds and 
chattels.” 't *■ 

How did the abolition of the feudal system lead gradually to a* new desig¬ 
nation of the property in lands anfl gooder ? 

What was that new> floor jfjion 1 

Ho tty terms “ Real and llersonal Property ” now include kinds unknown 
to onr ancestors! 

Give some instances. „ , 

* 

Hoes a lease, for years, of lands or houses, form an exception to the 
original rule ? 

Explain this. 

What is the most conspicuous incident of real property still retained ? 

What is the nature of the distinction between the terms Corporeal and 
Incorporeal property ? 

Gan you illustrate the distinction, and point out a very recent legislative 
interference with it ? 

What is meant by things lying in grant and lying in livery, anil does tbe 
distinction still exist ? 

Explain the two kindB of incorporeal property. 

Is there any, aud what, difference between the modes of transferring real 
and personal property ? ( 

Hoyf has arisen the jurisdiction of, the Court of Eqnity 1 

Will the law permit property to be wade inalienable f Why ? 

Is any restriction imposed on the accumulation of the income of property 
for a future owner f * 

* State tbe eight canons of the existing law of descent: and their most 
signal variations from the former ones* 
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JOB EXAMpTATIOIT. 


CHAPTER XLTO.— (Pages 450—460.) 

> t * 

•VftLLSJ TESTATORS J INTESTATE^. > 

Why is the ^Hof wills of such universal importance ? 

What’is the n»t will on record ? • 

In what year was the law of wills plaoecl on its present footing ? 

Who may mow makeh wil\ b * 

What may be so disposed of Y * 

Must a will be in writing 1 
How must it be signedvh , 

Can /mother sign Tor the testator, and how ? * 

Whetfe must the signature not be ? * t 

Can youstate any of t^e cases which by a^very recent statute j>re declared 
not to affect the validity of a signature f f 
How must, a signature be attested, and by how many witnesses Y 
Is there any difference in thjp sespfjpt between wills of real and^ persona? 

property ? <j * * * 

What is the law now, relative ta» revoking, reviving, or cancelling a 
will, and adding a codicil ? * * 

What is the effect of a gift, by the will, to an attesting witness Y 
Is there such a thing now as a nuncupative will Y What is one Y • 

When did the new Willj’ Act come into operation Y 
What is a leading rule for construing a will, as contradistinguished to a 
deed Y # 

Is an executor obliged to accept the office Y 
What is a probate Y 

Is there any, and what, difference between t he, operation of a will of real, 
and of personal property Y 
•What is a donatio mortis cqiiid t 
Is it revo&atye, or subject to debts, or legacy duty Y 
What is meant by dying intestate, or* gucm-intestate Y, 

What is administration de bonis non t * 

Who nay be appointed administrator 1 • 

Whft security is given for faithfully executing the trust Y 

What is the duty of an execntor or acfpiinistratot Y 

What is the difference between a specific and general legacy'? 

What length of time,has an executor for payinj£a legacy Y 
What isjbo be done with the raridne Y 
What is the a statute of distributions Y 

A • 
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CHAPTER XLYIII.—(Pages 4^1—466.) 


<» 


t FRAUD. 

* 

What is meant by the maxim “Fraud vitiates everything? 

What presumption inrst be rebutted in the case ot imputed mind ? 

What did tlie Roijiahs distinguish * by the words Dolus Malm, and Dolus 
Bonus J \ 

What practice! deduction may be drawn from this distinction ? 

Wfiat two other maxims embody thac deduction ? 

What false statement Amounts a fraud m law ^ 

In what does actual fraud consist t 

Wlffyi“must moral fraud be proved to invalidate a transaction, or furnish a 
cause of action ? ,, 

What is constructive fraufl ? * 

Has the defrauded party to a contract the power of holding, if he choose, 
the other to his bargain ? 

What is Vie consequence of delay, in signifying his clcstion to avoid the 
contract on the gffflfilcf'tif fraud h 

How Coes equity deal with contracts or instruments tainted by fraud ? 

What provision has the legislature lately made to meet the case of con* 
ceiled fraud! 

Is time a bar in such eases ? 

What frauds are cognisable, criminally, at common law ? 

How are such now punishable ? 

What is the ordinary instance of fraud criminally cognisable, by statute 
law ? 

Is the mere attempt to commit such fraud, punishable ? 

1 >i> u;v 


- CHAPTER XLIX.—(Pages 467- 479.) 

SLAND3R AND XlBBL* 

« 

c* • “ 

What is slander, and what libel ? * * 

What are the two classes of slanderous words ? 

State the principles in which the law affords redress in each ease. 
‘^Why is written, of a graver character than spoken, dander 1 
When is an intention to injure presumed 1? 



fob Examination 1 . 
# 


759 


Is there any and what difference between Baying that a man is a swindler, 
and writing it j * 

What difference is there, as to libel, between public and private persons ? 

In what sense are defamatory wtoras to be understood ? 

What is the test f « 

Whose province is it,t<?detengin) the question of libel, or no JjbeM 
What is the mode of leaving the question ttya jury ? 

What was the effect of Mr. Fox’s libel act tfc 
What is sl^kr of title ? 

WhAt is neSKary to reveler it actionable ? * 

What constitutes** publication of a liUfel ? , 

Is it such, to send & letter,to a man’s wife, libeling him ? 1 

When will the utterance of disparaging matter be privileged A 
What'constitutes a privileged communication Jm 
When and how must^rpress t malice in fact»be proved ? 

Is (he tjruth of the slanderous or libellous matter, a defence to an action for it ? 
Can yon state tbe general scope of a recent admirable alteration of The law 
relating to likely in newspapers and periodicals ? • , • 

How far is the truth available as a defence ? * * 

Has the making, or offering to make, an apology, any effect ? 

What is fixe punishment for threatening to publish a libel with intent to 
extort money or other advantage t « * 

What was the principle involved mp the memorable case of Stoekdale v. 

Hansard t • • 

What act of parliament was passed in consequence of it ? 

Ho* did Mr. Justice Patteson, in that case? distinguish between privilege 
and power t # 

Under wbat circumstances will tbe court of Queen’s Bench grant a criminal 
information for libel or even slanderous spoken words f 
Can an action for ^lander or libel be brought in the county courts ? 

How are frivolous actions of libel and slander restrained f 
Wbat are tbe legal consequences of repeating defamatory matter, uttered by 
another, of a third party ? ''JT • 

Wbat is tbe object of tbe la#, in dea^L% with slapcfer and libel ? 


CHAPTER £.—(Pages 480—4M.) 

• • • 

MALICIOUS IbUKST; MAISCIOUS AoBEOUTION; FALSE JMFRIBOMMENT. 

. 

Why are actions fdr malicious arrest now lesssfrequent than fprmejly ? 

Will an action lie for merely bringing an action against another improperly? 
Why! 



too QUESTION 

0 

When may an action to recover damages he brought for a malicious prose¬ 
cution on a criminal charge f « 

Whafis the plaintiff in sbch an action bound to prove ? 

What is the legal definition of malice t 

Explain the lav relating to reasonable and probable cause for a prosecution, 
and' by y^hom the question is to be determined. 

What constitutes a false-imprisonment! 

What iB, in the eye of the law, f%. imprisonment ? 

An assault ? A battery ? 


¥ 


CHAPTER lot.—(Pages $85—003.) 

U - 

*. 

■h- THE WRIT OF HABEAS CORPUS. 

Explain the xu ture of a wri • of Habeas Corpus, its object, and the ^manner 
in which it is to be obtained ? 

Why must every commitment to prison express the cause of it ? " 

What case<ef oppression gave rise to the famous existing Habeas Corpus 
Act? * *..* 

What aj [2 its leading enactments ? 

In what year was it passed ? 

How was it extended in the year 1816 ? 

a> * 


a 

CHAPTER LH.—(Pages 494—500.) ■ 

M5JL.CANTILE LAW. 

«# 

Mention a prominent characteristic of the Mercantile Law of England. 

How have the legislature and the courts dealt with it ? 

Give a sketch of ite rise into a system. ' 

Has the legislature latterly interfered more than heretofore with mercan¬ 
tile law t Why? 0 

From Wnat is the mercantile law mainly deductible ? 

What great distinction exists between the reasons on which are founded 
v. the law of real property* and mercantile law ? 

Give an«allnstration. * 

To which of three English judges is our mercantile law most indebted ? 
Under what fourfold division may the Lot Mircatoria he mnsidered! 
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w 9 

What is the nature of {he test to which the roles of mercantile law are 
constantly expqped f * 

Mention two recent cases - of such roles long acquiepsed in, being suddenly 
challenged in a court of law J a&l overturned. . 




CHAPTER LHI.—(Jfages 601—513.) 

• M #» « 

» 

, OONTBAaCTS. * 

Does the etymology of thd i^ord, throw »any ight on the meaning, of a 
contract ? * 

How docs oar law define it? 

How that of France ? * * • 

Whty practical questions of extensive import&nce arise at first aightjjut of 
this definition ? * • 

What tiid of accord Ar assent is essential,to constitute a fafixtgact ? * 

What is duress, and its effect 1 • 

Is any particular form of a contract necessary ? 

How must the parties express Jhemselvgs ? 

Wliat bearing has the Statute of Frauds on^oAracts £ 

What did Lord Nottingham say of 
WhaJ is its object ? * 

Wht^t great distinction is there between the two sections relating to con¬ 
tracts ? ' * 

What are the five clasdls of cases required by the fourth section to he in 
writing ? 

What does the seventeenth section enact ? 

In what other tlfree cases are promises required to he in writing, by 
Statute 9 Geo. IV. c. 14, called Lord Tentenden’s Act ? 

When must an agent, to enter into a contragtfg behalf of a principal, have 
a written appointment | * • • 

May a contract be collected from a series of letter^ ? 

Is tbo construction of it for the judge, or the jury ? 

What are the governing rules of contraction ? , * • 

Is oral evidence admissible to contradict, waiter, or explain a written 
Contract ? • * * * 

What are latent and patent ambigu^iqs, and ip which of them may oral 
evidence be called in to aid ? • 

Whbn is usage admissible T # 

What is the consideration of a contract ? , 

Why does our law insist on this with such strictness 1 < 

State the law respecting moral ebligation, as a Consideration for a contract. 



*762 . QUESTION'S 

<■ 

Define a consideration; and state when the gross inadequacy of it may be 
« regarded, and for what purpose. p 

WhiA does our law presume, as to capacity to contract ? 

Explain the principles on which the cour\> deals with contracts entered 
into with drqpkards, and insane persons. 

What ism lawful object, or purpose, of a^oqjtract ?* 

When is a contract illegal at common law ? «,',»■ 

What does a penalty imply ? £ 

What is the difference between an express and an implied omf act ? 

What is a simple contract ? What a specialty contract ? ^ 

State certain peculiar characteristic^ of the latter, and the reason of them. 
What 1 Is a recognisance ? *■ 

What is the general rule as to performing a Contract ? 

hat are the respective duties of debtor and creditor? 

Explain the maxims Asti to Dci+nemmi facit injurijmi, and Lex non cogif. 
ad impo88ibUia. 

If a pt&son contract unreservedly and absolutely to do a particular act, what 
will be the effect of inevitable accident* or unforeseen contingency ? 
What legal aiftl moral duty is inctLmbent on all parties to a contract ? 


CHAPTER LI V.—(Pages 614—530.) • 

THE SUPERIOR AND INFERIOR COURTS OF COMMON LAW. 

What are signified by “The Superior Courts,” and what are their relation 
to each other ? 

How did two of these acquire their jurisdiction over actions ? 

Gan they properly overrule each other’s decisions ? 

In what actions have‘they ea*.Haive jurisdiction ? 

In what actions have they ‘ exclusive jurisdiction, subject to the right of 
the parties to prefer the decisiod of the County Courts ? 

'Ib 'there within these cases, a right of appeal, which the parties may 
dispense at their pleasure ? 

In what cases have the Superior Courts concurrent jurisdiction with the 
County Cotxrts ? 

In wh&K oases may a plaintiff sue. in the Superior Courts, below the 
limited anymnts, and subject to vhat liability ? c 

Are there other Civil Courts-of Record, with jurisdiction unlimited 1 except 
by locality, and subject to removal into the Superior Courts ? 

What reason is assigned for thus specifying the restricted jurisdiction over 
actions at present enjoyed by the Superior Courts ? 
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fob Examination. 

* 

How may be illustrated the vast improvements lately effected in the 
administration of justice, by the Superior Courts f * 

State some of the leading features of Such improvements, with a vfbw to 
speedily, economically, alfd effectually disposing of cases on their real 
merits. • 

What new powers have been goi Jerred on the Superior Court§ of ^jaw, for 
the purpose qf enabling them to take cognisaiyse of equitable merits ? 
What are the two statutes effecting the gfetest and most recent of these 
t impro^pe^ts ? * 

What is the exclusive jurisdiction of the Court of Queen’s Bench f 
Of the Court of Cbmmon Pleas ? * • 

Of the Court of Jjjftheqiye* ? # * • 

Give an account of the administration of justice by tbe«judges on the 
circuits. * • * _ 

On what grounds do*61^ksV)ne and Hallwn eulogise this system of adzni- 
• nfetering justice? • 

Wtfat is the cardinal maxim concerning law and fact, to which^s to be 
attributed the distinctive character of English jurisprudence ? • 

Give on outline of the constitution of the New Tocal Courts* 

» • 

What pg>vision is made lor continuing and improving the jurisdiction of 
other inferior courts qf civil jurisdiction ? » 

What does Lord <Boke say concerning courts of inferior jurisdiction ? 

Give an account of the leading adw»tagcs%id disadvantages of administer¬ 
ing justice ip the superior and inferior courts. 


♦ CHAPTER LV.— (Pages 531—537.) 

a con hts of equity, admiralty, and others. 

What opinions were expressed by Lord and Lord St. Leonards, on 

the subject of our Equfty Jurisprudence ? . * 

Describe thp manner in which the legislature has lately interfered jwitl\ 
tjje distinctions between court# of law and equity. • 

What equitable powers are now conferred on codrts of law f 
Have great improvements lately,been effected in the practice of the courts 
• of equity ? * 

How many courts of equity are theft 1 

Describe the new court of appeal in equity. — 

Mention some of the chief improvements in courts of equity. 

What is the nature of the present administration of justice in theftourts of 
admiralty, bankruptcy, ^and insolvency ? . 
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QUESTIONS 


CHAPTER LVI.—(lag* 538—648.) 


COURTS OF RECORD; CONTEMPTS ] EXCESS OF JUR T 6DICTION; APPEALS. 

<L s. r 


What Constitutes a couft of record, and what important distinction exists 
between such, and those of record ? 

What constitutes a contempt of court, and on what principles is it 
Bummarily'punishable ? * 

How are contempts .of cour$ punishable by the law of France ? 

State tke principles on which the law acts, in restraining courts within the 
bounds of .their proper jurisdiction. 

What is the consequence of exceeding jurisdiction, as regards the act done, 
and the personal liability of/the judge ? «» 

How far is an agreement valid to refer a prospective matter of differ'nee to 
thevdecision of an arbitrator, instead of the superior courts ? - *■ 

[Vide Corrigendf, v poet .] „ 

On what principles does longlish law act in affording and regulating 
facilities for appeal ? 

How may the verdict of a jury, the decision of a judge at- ohambers, of an 
arbitrator, a revising barrister, of an inferior court of record, of tbe 
court of bankruptcy, a coulu of eqn ; ty, the court of admiralty, ecclesi¬ 
astic and foreign British .courts, be reviewed, reversed, or 
confirmed ? 


How may the exercise of summary jurisdiction by justices be reviewed > 
How may the sentence of a court-martial be reversed f 
What is the supreme ultimate court of appeal for the whole kingdom f 
In what respects is Blackstone's account of it practically qualified by 
modem usage ? 

On what grounds can be vindicated the reposing of this great tnrt in that 
tribunal ? 

How far does the house of lfflffif^lefer to the opinions which it receives from 
thejudges? V " * 

What did the great Lord Nottingham say concerning the judgments which 

ought to he pronounced by the house of lords ? • 

» * 


CHAPTER LYII.-i{Pages .549—554.) 

* 

supposed Uncertainty of the law. 

«. • 

On what fallacious grounds is uncertainly commonly attributed to the law 1 
What occasions the multiplicity of English laws! 
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FOB •EXAMINATION. 

» 

How does the legislature interfere, when necessary to do so ? 

Is the English law, leas embarrassed with doubt and inconsistency than th<? 

civil and canon laws ? * * 

Is law or fact the greater sourdb of difficulty in pronouncing a decision ? 
Give some illustrations of this, especially as dependent on the maxim, 
Ex facto oritur, fits. t , 9 

What is Dr. filers opinion on this subject ? J 

V 


CHAPTER LYIII.—(fages>555—565.) 

. EVIDENCE AJX D WITNESSES. 

' • f 

What may he regaruld ^ the leading characteristic of the recent changes 
* elected in the law of evidence ? * 

Wnat change let in a sudden flood, of light in the investigation of truth, by 
courts of justioa ? ‘ 

How was this effected ? » . 

What is*pow the grand rule of law as to the admissibility of witnesses to 
give testimdhy in counts %f jastic^ 1 0 * 

Enumerate tlie feV exceptions, and refer them to principle. 

Is a person convicted of perjury n<ftf admissible as a witness ? 

What does the law presume as to the dompetency of a witness ? 

What is the cardinal distinction as to witnesses, and their testimony ? 

How does this affect the duties of the judgo and the jury ? * 

What are the advantages of open vivd voce examination of witnesses ? 

Give an outline of the great improvements lately effected with reference to 
the examination of witnesses. 

Do the same withneference to documentary evidence. 

What general principles regulate the administration of this great branch 
of law ? nM • 

Are they the some in Civil ^and Criminal cflufts, npd in those of Law and 
Equity? 


CHAPTER HX.’—(Pages 566—572.) 

TBIAL»DT JURY.# 

• . • *** 

What does Blackstone regard as the glory of t^e English'law} 

What correction id offered to the dictum of* Montesquieu, as adapted by 
Blackstone, concerning the reason why Borne, Sparta, and Carthage, 
lost t&eir liberties ? 



766 QUESTIONS 

r * 

On what grounds is vindicated the special excellence of trial by jury ? 

‘Illustrate by a syllogism the distinction between law^and fact, and the 
’provinces of judge end jury. 

Which of our institutions chiefly preserves hi the hands of the people^ their 
due share in (he administration of justice ? 

What d6as Blackstone regard as steps towards infringing trial by jury, and 
establishing the mqst oppressive of absolute govqrnmeu^i ? 

Does the tendency of modem legislature abate or increase the force of his 
opinions? 

What does he pronounce to be the duty of every Itnan to nis country, with 
reference to trial by jury ? „ 

What are the inroads made, in the present day, this great institution ? 

Why is the power of deciding matters of fact, more liable to abase than 
, in respect of questions^ law;? » 

How does Lord Brougham explain the special fitnesp of a jury to aid the 
court in administering justice ? *' u 

Is the Biw of England and of Scotland the same, as to trial by jury ? 

What recent alterations have been introduced into either, as to unanimity ? 

When was theyury law of Imglanu consolidated ? 

What course is adopted when a foreigner is put upon his trial for a crime ? 

What question was determined in the course,,,of the year ^849, in the case 
of thtf murderess Maria Manniug ? „ 


CHAPTER LX.—(Pages 573 -t579.) 

chimes. 

Mention the leading features of recent change in the administration of onr 
criminal law. 

Has the severity of the crintfud code been increased, or diminished ? 

What are the reflection*, of Blackstone on sanguinary severity of punish¬ 
ments ? 

Why is a knowledge of •criminal law of importance to every Amber of the 
community ? 

Is there any real distinction between a crime and a misdemeanor ? 

What is the true distinction in respect of Criminal acts ? 

What is filackstone’s distinction between public and private wrongs ? 

What is the acqgnnt given by Mr. Jutf.ice Coleridge of the nature of the 
' distinction, Id English law, between a crime and a civil injury ? 

In what respect does a erimeunclude a civil injury ? 

What is the distinction between felony and misdemeanor, in respect of the 
right of private redress’ by civil proceedings ? 
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FOE EXAMINATION. 

» 

What great alteration was introduced in the year 1846, in the Rn g l h A 
law? . 

How has it affected the ancient maxim, Actio personalis moritur *cwm 
peraond I » * 

State the nature of this great legislative change. 

Does it extend to a casi of conviction, or acquittal on a ckarg^of murder ? 


CHAPTER LXI.—{Pages 580—59$.) 

• • • * 

EXCUSES rt)B THE COMMISSION OF A CBIME. 

» 

9 9 

To what single consideration may be reduced ell ,pleas and excuses ftr 
crime ? . w * * » * 

What i# indispensable to constitute a crime Cognisable by law ? m 

Why is an overt act, or open evidence, of an intended crime necessary ? 
What are the three c&es in which the wiU is u\gt deemed concur with 
the act t • • 

Explain the grounds on which each of these cases proceeds. 

To what extent is infancy recognised as, affording an immunity jfrom the 
consequences of committing a crime ? m 
How in the case of idiotcy or lunacy f s 

Explain the maxim, Actus non facit ream, nisi mens sit rea. 

Wha£ is the presumption of law as to sanity or insanity ? 

How ought a judge to direct a jury when the plea of insanity is set up as 
an excuse ? * * > 

What is the proper question to propose to them ? 

What is the character of the fantastic and dangerous doctrine of moral 
insanity , and \mcontrollable impulse f 
Is it consiiftent with English law ? 

Does drunkenness extenuate, or aggravate, *prs^?—Why ? 

May drunkenness be taken iqj» consideration «rhen*the question is as to 
intention t * * * 

What is the‘Character of an* unlawful act, committed by # chance or nfis- 
. fortune ? # * , * • 

On what does the distinction depend f ( • • 

Is there any difference between igiftrance, # or mistake, in respect of fact and 
•law! , . 9 * 

What iB the trufr doctrine as to ignorance of the law ? 9 _ 

Is there any case in which it may be taken intc^consideration ? 

What estimable operation on the will, have compulsion and inpyitable 
necessity ? 

State the principles on which its founded the obligation of civil subjection. 
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Explain {he extent to which the doctrine of constraint of a superior, is 
i. ’ carried, in the case of a crime committed by a mapied woman. 

Whftt is the nature of the principle in such cases, and bow may it be 
rebutted 1 * * 

What is the doctrine of the law, concerning acts done under duress, threats, 
or'menacea f 1 

If a man, being assaulted, have no other mode of escaping death, may he 
kill an innocent person ?^ 

How does the law regard the act of a man driven to choose between two 
evils, and choosing the lesser, though occaaibmng death to unnt.hflr t 

Illustrate this. 

Does extreme necessity, from want of food or clothing/justify, according to 
English .law, stealing either ? 

Qn what principle ? ■* 

Who is held guilty, where one fit Bound mind causeo»one of unsound mind 
to commit a crime f * 


- ^ CHAPTER LXII.—(Pajes 503—600.) 

« 

HIGH TREASON aND MZrrRISION OF TREASON. 

I 

Is there now the offence of petty treason ? 

What evas the change effected in the year 1828 1 

Define high treason, ynd give Montesquieu’s reason for requiring this offence 
to be the most precisely ascertained ? 

What are constructive treasons, and do they now exist in the law ? 

On what statute is now founded* the law of treason 1 
Mention the five branches of high treason 1 
What is meant by “ compass and imagine ?” 

Gan spoken words amounVW Reason 1 
What is-an overt act 1 *' ■* 

What is misprision of treason, and how punishable ? 

What statute ip the year 1842 reduced certain treasons to'the degree of 
felony, and how arv they pnnisliable ? "• 

Within what time, and with a whet exception, must treason be prosecuted ? 
How many witnesses are requisi+3, and with what exception ? 

What means are afforded the accused'to provide for his defence ? 

Can you give<Lr: instructive expesitidh by Chief Justice TinHal of the nature 
of this heinous offence ! 
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CHAPTER LXIIL—(Pages 601-6<g.) 

' FELON’S* AND MISDEMEANOR. * 

* t » 

Define felony, and say whether it includes tiGason. 

Is there any distviction«ryow between grand and petty laroery ? 

What is the true criterion of the offenep of felony f * 

Give the ctymology^of the word, and explain fyow it came to signify the 
offence. ■ » * . • 

Have you any remark to offer, on ^ the sometimes arbitrary distinction 
between felony and misdemeanor ? * • t 0 

State a recent aqd important alteration of Ahe#law with reference to trials* 
» fo»*felony. * ^ 

Is tierc any, and what, attempt to commit felony, which is declared to # bc 
of itself a felon/ ? « * ' * + 

Is an attempt to commit a felony or misdemeanor, itself an offence ? 


CHAPTER LXIV.—(Pages 604—626.) 

HOMICIDE. 

0 

Into how many kinds did the law, till lately, distinguish homicide ? 

In Lo how many is it distinguishable now ? And why ? 

Why is the former division nevertheless retained in this chapter ? 

How man/ kinds cf justifiable homicide does the law recognise ? 

State them, and assign the reasons on whid^th^depcftid. 

What kinds of crime may be prevented, if ndbessary? by killing ? 

* Is the slayer in such cases guilty of aify kind of fault whatever '{ 

When js homicide excusable ? * 

What difference is th$p between deallh occasioned jut lawful, and unlawful, 
sports and gamlfi ? ’ « • 

When 4s homicide in self-defence excusable ? 

State the important distinctions involved in this. 

What is that between homicide in sel£-defencc, and manslauejiter ? 

What offence is fighting a duel ? # • 

Is it an offence to send a challenge to fight a duel ? t 

What is* the case, and principle involved in it, put by Lord Bacon, of two 
dxownifig men getting on a plank, capable of Baring one only f 

3 n 
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* * 

How did the civil law deal with suicide! 

, dow does the English law regard it ? 

What is the guilt of 9 ne inciting another to commit suicide, and how 
punishable ? * * 

What constitutes a Felo deaet 

How is»the body of a felo de ee now dealt with ? , 

What is the legal signification of the expression “ cqpwnifcauicide ? ” 

What question lately oi ose on it 1 r * 

Give the substance of ArchVishop Whately’s objections to the propriety of 
the term “*eZ/-7jpwder.” •<« « « 

Define manslaughter. ' • , 

What are the two kinds q£ this offence ? , 

What is the cardinal distinctioif between manslaughter and murder ? 

What is the rule as to liability in case; of gross carelessness, or unskilfulness, 
in performing dujtieri dangerous to others ? ^ g 

* Does one guilty of manslaughter, now incur any €lvil,*in addition to criminal 

Fability ? ' ‘ ,* 

How may the offence be described, id afi indictment ? 

Are there arfy 'occesBories*’j<?/orc <tbe fact, in manslaughter ? * 

What was the Moaaical LaV on the subject 'of murder ? 

,What awful reason is given in scripture, for requiring a murderer to Iks 
pnitlshed with death ? • 4 f ' , 

How does Sir Edwaf.d Coke define murder ? 

Whatr s now the offence committed by an attempt to commit murder ? 
What alteration has lately been effected in the law relating to some 
atrocious assaults 1 , 

Is it now necessary to set forth in the indictment, the manner or means 
by which death was caused f 1 

How may the offence be charged ? 

What offence is that of bearing false witness in order to take away the life 
of another ? * 

Suppose an act to be done of which the probable consequence is death, bat 
which was not intsadeck': on what principle does the law deal with 
such a case ? , 

Within what time must death ensue, to constitute the act of killing, murder 1 
Define malice .aforelhougJU, and express and implied malice, and give 
instances of each ? > * 

Are both principal and seconds,„in a duel, guilty of murder ? 

Gan affronts by mere words, or gestures, 1 excuse or extenuate acts endanger¬ 
ing life ? u * o 

What is tlie^r/mt facie presumption in all eases of homitide 1 
On whom is it 'incumbent to rebut that presumption f 
What is the guilt of an accessory before and after the'fact in murder ? 
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I 


CHAPTER LXY.—(Pages 626—633.) 

• * i • • 

INDICTMENT J ARRAIGNMENT, AND TRIAL. 

What is mi indictment ? — 

What is a grarnk jury,* end how do they act whep a lull >is submitted to 

them? . • 

* • 

Explain the nature^ and importance of this institution ? • 

What is arraignment ? • . * # 

State .the course adopted if the prisoner stand iputo, confess, or plead. 

Does the right to tr^erge now exist ? ' 

What corresponding 'pro Jfcdoh is made ? 

W^en only must formal objection be taken £> the indictment ? 

What are, and how many kinds <Jf Challenges are there ? • 

Is there*any difference between challenges in felonies and lfuSdemeanors ? 

Is there any difference between challenges by the crown and the prisoner ? 
What aft talesmen, and when resorted to ? a a 

What is the oath* # or affirmJticyi of* a juryman ? • 

Can a prisoner charged with felony now i^ake full dSence by counsel ? 
What power has now a judge if he deem a witness to have committed 
perjury ? 

Describe the nature of the verdict which must or may he giveij by the 
jury. 

Can a privy verdict b£ given in a criminal case ? 

If acquitted, can a prisoner lie tried again ? 

What power hafe a judge of discharging a jury ? 


CHAPTjfrt LXVL—I(Pages 634—638.) 

JUIJgUENT, AND REVERSAL 07 JUDGMENT. ’ 

• * >• ^ * 

Wha^question is put to'a prisoner,'whence is pronounced by the jury, guilty ? 

What kind of objections may he the^ offer in ajrest of judgment ? * 

If he he successful, may he be tried again? 

When sentence of death is pronounced, what is the immediate inseparable* 

consequence ?• * t 

Is theft any and what difference between a man convicted and attainted ? 

How may judgment^ and thair* incidents, be set aside ? 

• • • 
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« < 

a judgment now be set aside without a writ of error f How ? 

»May a writ of error be still brought ? * 

• CanSt be brought on a summary conviction ? 

What discretion has the attorney general in writs of error in misdemeanor) 
with which the court will not interfere ? 

Give a&i outline of the newly established system for deciding criminal 
appeal^ particularly as to the nature of the puestifin. submitted to 
it, and the large powers o f the court. 

. How does the rule Nemo defiei bis vexari pro eddem causd , apply to the 
cage of a'reversed judgment ? * * 

Can an attainder lie reversed, and how ? 


* CHAPTER*- LXYII.—(Pages l s39-‘-646.) 

M 

„ REPRIEVE*) PARDON. 

‘ 1 

■' « * 

What is a reprieve? 

Whom does our law entrust with the power of pardoning, and- on what 
groqpds ? • 

What did Lord HoKjsay an thejubject ? 

How djes Lord Coke speak of this pr&ogative, and define a pardon ? 

State the limitation on the exercise of this prerogative, especially with 
reference to parliamentary impeachments. 

How is c a pardon granted ? 

How many kinds of pardon are there ? 

What is the effect of a conditional pardon, and undergoing the punish¬ 
ment ? , 

What strange point was started in the year 1848, and ./hat was in conse¬ 
quence done by the legislature ? 

What is the effect of* a nagfon. ? 

What was said by Loir*. Holt, and Mr. Justice Patteson ? 


CHAPTER EXYJIL—fPages 647—656.) 

ts 

PUNISHMENT } EXECUTION. 

What reason may a female .prisoner, capitally committed, offer in stay of 
eayjcution ? « 

Mention a case which occurred in the year 1847, with reference to a jury 
of matrons. 
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■ 

Is the species of punishment ascertained, by the law of England, for every 
offence f Is so with the degree t & 

What doeB the Bill of Bights provide with respect Jto punishments t • 
Enumerate the existing modes of jftidshment. 

Oh what doeB the quantum, of fines depend i # 

What was done by parliament ^hen a fine of 30,0002. was inflicted on a 
noblema^F • 

State the law of forfeiture, and in respect of what Offences ft exists. 

In which does the corruption of blood ensue ?* 

Whdn was hard labourist imposed ? . 

For what punishment, and when, was "whipping instituted ? 

Can it be inflicted cn a wopan for any offence ? • • 

Is there any, and*what, casein which it may he inflicted on j.n adult male ? 
When Was transportation first inflicted ? ^ * # 

State a recent alteration in the law of transportation, and the reason of ft. 
State rwent pouters confefted on the courh^ifl dealing with transportable 
* offences. • 

What is the punishment inflicted on* a man or a woman^ convicted of high 
treason ? * • 9 • 


What powers are reserved to the sovereign ? * 

When may judgment of death merely recorded, instead of being formally 
and publicly pronounced, and witli*what object ? » 

How is the punishment of death nq^inflicted in any tftfter capital case than 
treason ? t • 

What humane relaxations in the treatment of one condemned to death, have 
•been lately effected ? a 

Does the law know anj distinction of persons in dealing with crime ? 

What statute was passed in 1841 with reference to a peer convicted of 
felony ? 


CHAPTER LXlX*.—(Pages 657—697.) 

» • • ■ 

. MBS, PROGRESS, AND GRADUAL IMPROVEMENTS OP* THE LAWS 

• oV ENGLAND TO *THE YP*R 1768-9.* 

• • • 

What are the six periods in the proves# of our laws that are considered in 
the foregoing chapter ? > B 9 

With regard to the first of these periods, do Csesar’s Cofl^n&taries supply 
any valuable information ? What 1 * 

What is the great parent source, here pointed out, of the coufuSion and 
uncertainty in the laws vu} antiquities of this kingdom ? 
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Wh^ does the Commentator seek to illustrate, when he speaks of the diffi- 
' Tulty of discerning.tho changes of the bed of the river, which varies 
" Ljp shores by continual decreases and alluvions * 

'What was the influence of the heptarchy, apm oar laws and antiquities ? 
What effoct had the Danish invasion and conquest f 
What part did Edgar take in these affairs ? 

State some of the most remarkable of the Saxon laws. „ « 

What great event dates She commencement of the second period of our 
legal history ? *' 

* What was the first of the alterations then effected ?* 


What were th e forest laws, and what .was their effect ? 

What great change was effected in the constitution and mode of working 
the courts of justice t 

What was the'effect produced by introducing‘the subtleties of Norm ait 
' jurisprudence ? t 

What are the observations made upon this topic b/the Commentator ? 

What wa* the last and greatest alteration effected, at this period, in onr 
civil and military polity ? 1 

What line of policy was adop* ed by Henry L ? By Stephen ? 

In what condition was Henry the First’s charter, in the time of Henry ZI. ? 

What great legal writer flourished in the reign of Henry II. ? * 4 

What are the four great points to be noticed in the history of the reign of 
Henry II. ? ‘ * , 

■ 

Is there anything worthy of note, in a legal and constitutional point of view, 
in the rcign'of Richard 1. ? 

What arc the leading features of the reigns of John and Henry III. ? 

What may be considered as the commencement of the third period of our 
legal history ? 

What did Sir Matthew Hale remark concerning the first thirteen years of 
the reign of Edward 1. ? 

Can yon give an outline of the leading reforms originated'aud carried into 
effect by this King ? 

Did he increase or limit the«pewtrs of the Pope, arid his Clergy ? 

Did he prescribe any, and what; rules to tho superior and inferior courts of 
justice ? 

Whac effect had thestatutes of Quia Emptorcs f of Winchester ? ot Mortmain ? 

Did he do anything towards ameliorating the general method of legal pro¬ 
ceedings ? t * ( t 

Did he attend to the interests of copmerce and manufactures ? 

What interrupted the progresg of juridical improvement from the time of 
Edward I^to Henry "VII. ? 

What were Fines,* Recoveries* Uses t 

Do you understand the explanation of the latter terms, given in the note to 
page 680—683 ? 

What was jfche distinguishing' character of tho leign of Henry YXI. f 
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How did he go to work to obtain these ends ? .* 

From what reign may the fourth period of our legal .history he dated ? 

What waB the first fcreat feature of this reign ? # 

What were the means by which^ fandamental change was then effected in * 
the laws of property % 

What indicated the rajjjd growth of the commercial chanfeter of the people 
in this reign ? * f * • 

What was the*stat£ of the royal prerogative in thisweign ? • 

What remark does the Commentator fi^vn the reign of Queer Mart ? 

•Of Queer Emzabsbw ? *' 

What were the ‘ ^straining statutes V m * 

Was any, provision spade for the relief of the poor, in tliS latter reign ? 

Had tins Queen afti arbitrary £nd despoticHendency '{ 

Were the importance and power of the commons increased diminished, 
during this reijjjj ? By what means*? • 4 • 

What were the ehief cha:«ctSristies of the4eign of James I. ? 0 

Wore any attempts made, in this reign, tef improve the administration of 
justice ? • • 

What w«?re the leadiifg features of the reign of Quarles 1 .2 # * 

From what event is the commencement of theHUFTH period dated ? 

What wsfo the first grand change effected in the ffeign of Charles II. ? 

What great measure of tlvisVeigti dope the Commentator conymre wiftj 
Magna Charta, and distinguish from it ? How f* 

What other measures of importance clistinguished this reign ? 

What is the sixth and last period *of our legal history, fixes? by the 
m Commentator ? 

Con you give a general account of the spirit and tendency of the legislative 
changes effected Kainediatcly after the revolution of 1688 ? 

What are the general conclusions drawn by the Commentator from the 
foregoing summary ?. A 

»- 


Questions on Mr. Justice Coleridge's Coifns cation of the History of 

the Law, durinu the first f<Jrty years after the Death of Sir 

William Blackstokh, i.e. to the year 1825. * 

* ^ * § 9 • 

What improvements during the interval of these years, wpre effected in legal 

^nd judicial matters ? * • * * 

Was any, and wliat, alteration made in‘Respect of arrost on mesn^process ? 

Was the. severity of punishments incensed, oi*diminished ? 

State the nature of the changes effected. * * 

What acts of public permanent importance wAe passed ? 1 

Were any, and what, measures enacted to secure the integrity of the 

representative body ? 
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, * r 

What measures respecting internal polity were passed ? 

W&e (anything done with reference to the bankruptcy and^ insolvency laws l 
too relieve the disabilitics.of Dissenters and Boman Catholics * 

‘Were the navigation laws interfered with; and with what object 2 
Was anything done with reference to parochial registers, and estimating 
the /jopulation ? 

Was any modification made of the system of poor laws, 2 r 
Of Friendly Socittjes, anti. Saving Banks ? 

What may he regarded as thefivo grand measures signalising that interval 2 
* What reflection may be suggested by the facility of legislation ? * 

What is regarded as the leaning of Sis William Blackstonv’s mind ? 

What may he considered thp general characteristic of ths legislation daring 
the half century elapsing sindo the death cf Sir William Blackstone ? 


Questions on tub Continuation by the wrs Mr. John William Smith. 

OF TEN nnStORY OF 03R LAWS FOR THE FIRST TEN YEARS AFTER THE 
YEAR 1825, I.B. TO THE' YEAR 1836. - 

Wore the changes during this brief interval, nmorons and great ? 

What were the two gr at alterations made in the constitution f 
What were the four great measures affecting our colonial interests? 

What w& the character of the legislation affecting domestic polity ? 

Which departments were the subjects of such legislation ? 

Enumerate the leading nets passed with a view to benefit the commercial 
interests. • 

What improvements were effected in the general administration of the law ? 
What were the principal enactments made concerning private property ? 
What improvements were effected in our criminal law ? ' 

By what characteristic may the English people be considered as remark¬ 
ably distinguished^? 


Questions on the Continuation of the History of .our Laws during 

THE NINETEEN YEARS FOuLOyiNQ THE YEAR 1836, I.E. TO .'■'HE 
MIDDLE OF THE YEAR 1855. c 

*7 . r * 

What special reason is there fur exhibiting a faithful picture of legislation 
during tlihfiu^crval ? 

How was inaugurated the great change effected in the constitution of the 
comfoy, in the year 183‘i ? 

What was predicted by one of its leading promoters ? 
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■ 

Has it been verified, or falsified f t 

What consideration may be suggested by a view bf what has been ftnc$ 
attempted, and effected, by the legislature ? • • • 

What are the leading features df efiange in respect of our foreign relations ? 
How would you describe their scope and tendency ? a 
Have our colonial relations ^ccjsioned peculiar solicitude ^ thi mother 
country J *'W]iy»? 

What appears to have «been the object jof imperial legislation for the 
colonies ? * m 

Recapitulate the" chief •Measures which have bee^ enacted with a view to 
advancing the religious, social, arid commercial wel&re and interests of 
the<colonics. * , ■ • 

Does, any of them’ affect {he lJlw of transportation t Why ? , 

Have great changes been effected in #ur poMESwo economy ? 

Are they characteririfed by any particular ^endency*in respect of the three 
m united kingdoms ? * , * » * 

Which of •them is a bold legislative interference with the rights of private 
property ? f * * , • 

What acts relate to the personal rights and Interest of tli^Sovercign and 
the Royal Family ? * 

What did*the queen do with respect to her hereditary revenues ? , 

With reference todihe income-tax ? • ,, • * 

Were any, and what, acts passed fog fjirthcv protecting her majesty's person ? 
Why were they rendered necessary ? , • 

Was any alteration made in the law relating to treasonable offences ? 

Was any provision made for the possible necessity of a regency 1 % 

Has the constttcjtion^of parliament been improved ? 

Has any alteration been recently made with reference to the number of 
secretaries of state sitting in the house of commons ? 

What has been elope, affecting the manner of conducting elections ? 

With a vigw tb prevent bribery, corruption, and undue influence ? 

To determining questions ^arising on the law of election 1 
As affecting the exercise of the franchise ? ", * 

As to the parliamentary pjitflege yi tjfie case of itg printed publications ? 
How have our naval, military, and militia laws been improved ? ^ 

Have the interests of religion aigi religious liberty largely occupied 
thg attention oftthe legislature \ 

With#rhat immediate view ? # • 

U»y the Church of England been the object of special solicitude, and with 
what object ? • * • * 

Has any, ‘and what, provisifln been Unade, for the greater "anctity of the 
sabbath ? f • * 

Has any enactment been made, and why, agaifist the unlawful assumption 

of ecclesiastical titles in this country ? 

* • 
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«. f 

Have an f liberal enactments been made with referenoo to Dissenters, Jews, 

* Und Roman GathoKcs ? 

J&ow has Parliament provided for the prosecution and improvement of 
education, amongst jthe upper as woL ar lower classes ? 

What has hitherto baffled its efforts ? 

What has been done with reference to the two great universities, and other 
collegiate and scholastic institutions f 

Has anything be6n effected for the vigilant supervision of charitable trusts ? 
Has the legislature promoted she batiobal imtebtainmint and instbuc- 

" TION or TUB PEOPLE ? t n 

How f # 

What has it done to encourage habits of prudence, forethought, and e<pnomy ? 
Has it promoted the health, cleanliness, and comfort of all classes ? and by 
what means ? 

By' what means has any improvement been made in y»e administration of 

. our poor laws ? ~ • 

» 

In PRISON DISCIPLINE ? 

What aTe the twin roots of the Upas true «f crime ? 

HaB anything been attempt^! to destroy them ? 

Have woven and children been the subject of anxious solicitude ? 

What is the scope of its enactments with this view ? 

Has anything, and what, been done with**refefeiifce to idiots and lunatics, 
their custody, care, and protection 1 
Has the legislature been also mindful of the animal creation ? 

What has it done to prevent and punish cruelty to them ? 

Has it placed railroads under any general superintendence, to protect the 
public interests 1 

Have the interests of agriculture been affected by recent legislation ? 
What is the foremost and vital instance of it ? 

What valuable practical improvements have been introduced into the 
laws affecting, agriculture, and in particular the relation of landlord 
tenant ? 

Hav6 the oohmekciajj interests cf the oountry been similarly affected ? 
Mention the leading changes effected into our mercantile system. 

What ancient statutes have been repealed ? 

On what footing do the Navigation Laws now stand 1 
And the Mercantile Marine ? 

4 V 

Mention other nuutgrs* which ■ -have been the subject of legislative inter¬ 
ference, particularly as to—t^ie Usury Laws ? Emigration ? bank¬ 
ruptcy 1 Insolvency ? ^ The banking system ? The customs ? Joint- 
stock companies ? Taxes ? The 'postal system ? Patents and copy- 
% rights 1 *■ 

What treasures of statistical interest and importance have been passed ? 
’the geological survey of the kingdom ? 
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The system of civil registration ? 

The Census of the population ? • • 

Mention some important alterations lately effected in the sttbstanc^sthI ^ 
principles of the lav. • * 

The lav of libel ? Compensation in case of homicide, felonious, or otherwise 
wrongful ? -The \gages of seamen ? Deodands ? Wagers ? (iaming? 

Have vast imprevemepts been* ejected in the administration op evert 
DEPARTMENT A JUSTICE ? 

The Court of Admiralty ? . * • 

The •judicial comftutteemS the Privy Council ? 

The Superior Conics of Common Law f» 

The courts of Equity ? s 

The Criminal courts ? * * • * 

What are the leading characteristics <jf the legiSjption affecting them f 

What lias been donu^vith reference to oifr system pf punishments and flit' 
reform of offenders ? v * * • + 

In^vbat respect would recent legislation Imve gladdened a Cokg and a 


Blackstone f * * . 

What dk? the former say on the subject oS ‘ preventing justice T 
Why is it profitable to consider, as well measures carried, as proposed and 
rejected * 

What is now of ^ppreme fln^rtahee, irith reference to the temper anti 
action of the two houses of parliamex$ ? ** 

On what does the constitution ancl character of tho House of (jpmmons 
depend ? . 

Whqt did Mr. Justice Coleridge say on the relation between our institutions 
and Public Opinion ? 

What is the only truefliource of vitality to our institutions 1 

What is' now tho paramount duty of the country V 

What is the codfe of civil and religious conduct dictated by Inspiration ? 

m 




Abdication, of JfbnesII., 195?—195, 
233 - 

what amounts to, 233 * * 
Abjnge*, Lord, remark on committal 
••for contempt, 539 
Abjuration, oath of, 262 ** ‘ 

Absconding debtors, 715 
Absolute Bights of Individuals, 92 
—97. 

duties, 23, 94 * . • . 

maintenance add restriction of, 
95, 96 . 

Absolute Bights of the Inhabitants 
of Great Britain, 98—113 
parliamentary declarations of, 98 
* —110 

personal security, 1<U, 102 
]>eraonal liberty, 102—106 
private property, 106—109 
parliament, 189 

limitation of the^jrerogative, 109 
courts o£ justice, 109, 110 
petitioning, flO , 

arms for defence, 110, 111 
, religious freedom. 111 • m 

freedom of the press, 111 
Accessions dated from coronation, 
166—169 « 

Accessories, to felony* or misdemea¬ 
nor, 574 • , 

to murder, 625 
Account, matters of, 519 
Accroaching on the royal powgr, 596 
Accumulation of income, restrained, 
448 . 

Acquittal, 633 

Actio peraoryilia oritur cwm per- 
avnd, 578 • /• 


>EX. 


Actions, against the <yown, 281 
for criminal conversation, 334, 

• * 33$ $L6 • 

ibr bjeach of promise of marriage^, 

•30, 516, 557 

for compensation for servlbes, 357 
for slander and- libel, 129, 473, 

• 478* 516 • • 

for malicious arrest, Ac., 480— 
484 

on contracts, 517 * 

.* in superior (parts, 516—521, 532 
• —534 * 

in inferior courts, 516, 5i7, 528 
' evidence of parties to, admissible, 
557 

for bodily injuries and man¬ 
slaughter, 578, 579 
Act of God, 512 

Act of grace or pardon, 150, 151 
Act of Settlement, 100, 694 

enactments: limitation of crown, 
100 ; privffcouncil, 218; plea of 
pardon to pn impeachment, Q4S 
Act/f jtf Parliament, rules for con- 
, strfting, ^4—66 
' passing, entitling, and printing, 
145—153 • 

how formerly published, 152 
how da£ed at ,the Restoration, 

• lT>4 note • 

•naturalisation by, 218 

. legitimation by, 346 * 

reversal of attainder by, 638 
restoration of blSfd fsy, 646 
structure of simplified, 708 
Acts of 1>he Queen in Council^ 221 
Actus D$i nemini fucit injur iam, 
512 h 



782 


INDEX. ■ 


Actus non facit ream, nisi mens 
* % sit rea, 582 f 
m Adequate consideration, ,508 
Adherence to foreign power, 265 
to king’s enemies, 59l 
Adminis tration of justice, 289, 525, 
67i), 71S 

Administration, with, the will an¬ 
nexed, 456 ' 

de bonis non, 456 
letters of, 456 ; 

by and to whom grafted, 450,457 
Administrator, corporation cannot' 
be, 390 

appointment and duties ofj 4o6, 
—458 ' 

promises by, to pay debts, 564 
Admiralty, Court of, its juri«dict’ on, 
61, 84, 85, 587, 7i8 
appeals from, 537, 545 
Adultery, divorce/or, 334 
when it wais & capital crime, 334 
note , 

action for, 516 

• evidence, 557 

Advowsom, infant p*ay present to. 

• 351 
recovery of, 678 

Affinity, marriages within the pro« 
hibited degrees of, 332, 333 
Affirmations, solemn, in lieu of 
oatiiB, 285, 560,709 
Affreightment, 498 
Affront by words or gestures, 624 
Africa, British possessions in, 91 
Ageuf infants, different for different 
purposes, 349$ 
when infants becojne of, 349, 350 
feudal exactions upon heir at full, 
or under, 433, 434 
for whipping offenders, 650, 651 
Afeent. Bee Principal. 
hiring and.Baiaxy, 362, 363 
signature of contract by, 505 
Aggregate corporations, 384, 385, 
391—394 


r 


Aggregutio mentivm, 602 
Agnatic succession, 169 and note 
Agreement,' See Contract. 
Agriculture, effect of, upon property, 
412 

recent measures for 
713 


benefit of, 


Aids, parliamentary, 108,115, 132 
237 * 

feudal, 432, 133, 669, 681 
Air right to, 420 

Alarming the Queen, punishment 
for, 659 * 

Albert, Prince. 206 
naturalisation of, 206, 207, 218, 
707 . 

. made a privy councillor, 207, 218 
appointed regent in case of a mino¬ 
rity,'207, 208, 707 
opinions on civilisation by Christi¬ 
anity, 725 
Aldermen, 400, 402 
Alderney, Isle of, ite laws, 83 
Alfred, his Doom Book, what it 
was 1,2, 44, 661; not lost, 1,44 
what he required of his nobi^ty, 
9 note 

his division of England, 88, 89, 
661 

fornder of the militia, 319 
Alias writ, 489 

Aliens, rights and disabilities of, 
,126, 218, 266, 269 
parliament and privy council, 126, 
218 

naturalisation of, 218, 268, 269 
access to this country, 238 
who are bora, 260, 267 '* 

allegiance due from, 265, 266 
lands, property, Ac., 266, 267 
restrictionsupon, reduced, 267,268 
children ofj born in England, 268 
may demand : mixed jury, 571, 
572 

killing, 622 

Alienation of Lands, by infant, 351 
law against, rendering inalien¬ 
able, 448 

in mortmain, 675, 678. 695 
Allegiance, 93, 260 
origin, of nav.e and form, 260 
distinction between, and fealty, 
* 261 

ancient oath o£ 261 
present oath, 262 
express and implied, ^3, 264 
natural, from whom due, 264,265 
local, from whom due, 265—269 
when male infant may take oath 
of, 349 • 
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Allen, Mr., error respecting Eichard 
I., 175 

Alliances, power to form, 236, 237 
Allodial property, 425, 431 , 

Allodium, 431 d 

Alteration of a will, 453 
AUerum non leadere m 17 . 

Amalfi, suppo§ed discovery 8f Pan¬ 
dects alt 57 • 

Ambassadors, none can be compelled 
to lie, 106 

£ower to send or rdWlve, 236 
children of, bqrn abroad, 267 
right of, 695 , 

Ambiguity, studied, in» 1 «frjjten in¬ 
struments, 506 

patent and latent, 506 * 

Ambulatory administration, of jus¬ 
tice, 525, >526 * 

Amendments to a bill, 148—150 
America, United States of, 83, 227f 
705 _ •• 

our colonies in, 91 , 

Ancestors, descent of inheritance to, 
44lf . , 

Animals, ferat natures, 420, 421* 
cruelty to, 713 

treatment and food of, 713 tt 8 
Anne, Queen, declaration respecting 
the Union, 75 • 

< took the crown by “purchase,” 
198 

Annuity, is incorporltd, 445 
not subject now to enrolment, 714 
Annvlum at pacidum, investiture 
per, 291, 2ijjjl 
Apology for Hbel, 473, 717 
Appeal, <3ouit of Criminal, 546,573, 
721 * 

its proceedings, 68&—638 
Appeal, Court of, in cnancAy, 536 • 
Appeal, Lords Justices of, 535 
Appeal to superior courts, 516, 617* 

- 922, 525, 54*—546 
to House of Lords, 5^), 521, 625, 
^>45—548 * * 

•to the Judicial Committee of the 
Privy Council, 62, 83, 220* 
53% 645, 546 

lo Exchequer Chamber, 520, 521, 
525 

to Lord Chancellor and Lords J us- 
tices,*535, 545 


• • 


—to quarter sessions, 546 
course ofcucoessive, 545, <549 
to Criminal Appeal Couit w 546 # 
which the supreme court <4 54ft 
—547 

to court of Rcsne, when abolished, 
672 . • 

in treason, murder, Ac. 698 
Apprentice, why s6 called, 360 
foyer of the master over, 360,361 
^period of service, 361 
protection of parish, 361, 362 
fatal correction of, when murder, 

6Q9, 610 • 

Apprenticeship^ origin of the ays 
tarn, 360 * 

. native of the contract^ 361 • 
Appropriation of benefices, history 
A 297, 298 •<*** 

of the dissolved religious houses, 
299 , 

origjp of lay, ^399. 

Apprqpriators, powers Ac. of, 298 
vicars deputed by, 299 
Arbitrator, cause referred to, 519 
> improper ward oij 54&, 545 
Archbishopric* bow divided, 85 
how it liecomes void, 2^5 
Archbishops, lords spiritual, 120 
nomination of, 291, 292 
number, 293 • 

powers and jurisdiction, 294 
unauthorised assumption of title, 
287, 295, 709 
to whom they resign, 295 
Archdeacon, 296 
Archdeaconry 85 
Aristocracy, an, 36—38 
Axstotie’s ptfUouophy, £68 
Arrib,«haviag, for defence^ 110 

* skill iif the use of, 610 

Army, supreme command of, 238,. 
239, 322 • 

foreign sendee of militia, 321 
t erdistment of foreigners, 321 
rule as to officers resigning 322. 

• 328 . 

non-commissioned officers and 

soldiers, 328 # 

discipline and government, 323,* 
324 , 

see Staitding Army, Military 
Arraignment of nrisoner. 628. 629 
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Arrest, "f03—105, 250 
of peers and members of parlia- 
' mpnt, 129, 130 . 

* wtalinin wH , actions for, 480, 484 
before judgment, 480 ‘ 
on mesne processrabolished, 480, 

ns , 

Arrest of judgment, 634—637 
Art, works of, 717 f 
Articles, of war, 61 note, 323 a 324, 

' 326 ‘ 

of union between England and 
Scotland, 73, ^4 

of union between England and 
Ireland, 78—81 
Artificial persons, 93 
Araadel Castle, 309, 310 ' t 
Ascending line, marriage in, ,333 
Aet£v*British possessions in, 91 
A mm.i1a.Tifc ) killing an, 691, 612 
Assault, 102, 484 note, 610—612, 
617, 62Q . « a 

on women and children, 712 
Assent, royal, to bills, 160, 161 
Argue, Judge of, the term, 624 
who cafi act as, 624 
Assises, 624—626, 6/5 
Atheling. Edgar, 172 
Athelstan, 168 

Athenian law as to attempting sui- 
cida, 613 
Athenians, 3 83 

Athol family, rights in the Isle of 
Man, 12, 83 

Attacking for injury, not allowable, 
611 

Attainder, purged on accession, 234 
when it commences, 636 
reversal ef, 636, 638 *■ *- 

forfeitures on, 649, 660 > 
Attendance, compulsory, of wit- 
<e nesses, 660, 719 
Attestation of will, &$., 463, 456, 
562, 563 

Attorney, practising, 257 1 „ 

wife may be, for her husband, 335 
answen and defence by, 632 ^ 

Average, general, 497 *■ 

Audience of'ube^neen, peer may 
demand, 216 <• 

AudUAyuereld, writ of, 584 
Augustine, St,, remark by, eede- 
siastical authority of kings, 272 


Aula Regia, 667, 673 

Aulus Qellius, definition by, 48 

Australasia, British possessions in, 

t 

Australia, 706 

Authorities on the common law, 
„5J,52 * 

* V 

I. 

Bachelors, ‘Knights, history and 
* rank, 313, 81? 

Bacon, Lord," statements and Opi¬ 
nions : English laws, 47 ; at¬ 
tainder of Henry VII., 234; 
na£uraKsation)' 269; excusable 
homicide, 613 
Badger-baiting, 713 
Bail, excessive, w i 03, 648 
admitting to, 487—490 b 
Bailiffs, 862 

Bailiwick, sheriff’s, 250, 251 
Baiting aniinaL, 713 
Balance in a government, the theory, 
40 

]kuu£$inent, 101, JL05, 106 
Bank^of England,,702, 715 
Banker’s servant, 364 
Banking system, improvements in, 
715 

Bankrupt, member of parliament 
becoming, 130 

calling or threatening to make a 
man, 46B 

Bankrupt Law Consolidation Act. 
537 , 

Bankruptcy, Cou**t of, 537, 702 
appeals from, 545 ' 
its jurisdiction remodelled, 715 
Bankruptcy, 499 
fraudulent 705 

Bannerets, Knights, rank, and how 
created, 318, 317, 
bargain, 607 
Bargain and sa^g, 683 
Barons, origin and antiquity, 308, 
309 f 

all peers not now, 308, 309 
division into greater im lesser, 
309, 676 # . 

when made a mere title, 309 
Baron and feme,' 330 
Baronets, nature end incidents of 
. tile dignity, 313 
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—by whom instituted, 813 
, why they bear the arms of 
Ulster, 318 and note 
Baronies, manors formerly called. 

437 * 

Barristers at law, esquires, 315 
order of precedence, *318 
compenaatioD*for services, 357* 
Barristers, rtftrising, 13, 137, 522, 
545 

Base services, 431, 432 
Baths, Knights Sf thef institution, 
revival, and, enlargement of 
the order, 313 _ 
why so called, 313 ■ * 

rank, 313, 317 * 

Baths find washhouses, public, 711 ' 
Battery, of a servant^ 303 # 
whatjs a, 484 note * 
tjvil remedy for, 578 
Bayfey, J., remarks : malice, 481,; , 
fining for contempt, 538 
Beadle, 305 

Bear-baiting, 718 " 

Beaumont; John, the first viscount, 
308 • • # 

Beggars, statute against, 372, 373 
Beheading a peer, till 7 • ; 

Benefices, appropriation of, 297— 
299 

remodelling of, 708, 709 
Benefit of clergy, abolition of, 312, 
055 # 

Benevolences, 690 
Berwick upon Tyreed, 70, 76 
imprisonment iiv habeas corpus, 
146 

Betting-lioW^ 717 
Bill of exchange* 498 * 

lost* 534 

Bill of pains and penalties 210 • 
of indictment, 627 
Bill of Bights, when enacted, 99, 
100 

articles of: arms fof defence, 110; 

sDuiding army, 322; bail, fines, 

• punishments, 648 
Bills of ftrliament, affecting peer* *[ 
' ages,jl31 * • ♦ 

public and private, 145 
how and where they may origi¬ 
nate, 145 a 

relating tb religion or tradep 146 


—when necessary to prefer? *a peti¬ 
tion, 14f 0 

enacting style of, 146, 147 0 

presentation and reading, *147, * 
148 • 

reference of, t<^ committee, 148 
mode of passing, 149 • 

royal assent in persoL, 150 
royal assent by commission, 151 
pricing of, when passed, 152 
resumption of, de novo, 154 « 

Bills and rnpes, negotiation of, 702 
• Bills of complain^ or claim, 536 
of sale, secret,* 715 . 

Births, deaths, marriages, registra¬ 
tion of, 717 • 

Bjphoprufe, number, and how 
divided; 85 

now tihey become void, 295 
English in foreign counties, 705 
in the colonies, 707 
Bishop, a sole corporation, 385 * 
Bisliop&*lords spiritual, 120 
election formerly, 291, 292 
crown nominates, 293 # 

, number for England and Wales, 

293 y 

disability of the one last elected, 

, 293 * 

powers and jurisdiction, 294, 295 
resign to metropolitan, 2^5 
unauthorised assumption of title, 
287, 295, 709 

why they have seats in the House 
of Lords, 309 , 

how they would be tried, 311 
for foreign countries, 705 
Blasphemous libels, 477 
Blood, kinsmen of the ^svhole and 
ka]£ 162, 499 

, ‘corruption and restoration of, 234, 
635, 638, 646, 650, 653, 698 
Board of Trade, 221, 715 
Poor Law, 377, 378 
of guardians^} 78 
Boards of health, local, 711 
Bfidily injuries, 578, 579, 620, 722, 

■ 723 

Boleyn, Ann, her divorce, 182 
trial, .210 * 

Bond, qptorted, 105 
Book land, 437 
Books, copyright in* 716 
• 31 
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BorougR rates, 403, 404 
a fqpd, how to be applied, 404 
'Boronshs, representation of, 123 
r disfranchisement and* creation, 
136, 137 

elections, 130, 140 
how 'governed, 400—405 
Borsholder, 89, 663 
Bottomry, 498* ‘ < 

Bounty, 326, 708 . 0 

."Boxing, 610 

Bracton, his treatise^ 6 J, 676 
opinions, &o.: „ municipal law, 
9%; king and law, 2$5 ; jus* 
lice to subject, 239; lay 'ue- 
nures, 4C.2; homicide, 606; 
Ql duress per minae , 59 \i 
Breach of promise of wttrriage, 2^30, 
^ *516, 557 
Breakup" open a house, 608 
Brehon law in Ireland, 76, 77 
Bribery at elections, 141, ^ 42 
Bridges, 675 * 

non-repair o^ by corporation, 391 
Briefs, papal, 709 
Britain, Great, rights of its inhabi • 
tants, 98 *'9 

British empire, vast extont of, 91 
constitution, 112 . 

parliament, 114 

Britons, ancient, their laws, 43, 658 
Britton, 51, 679 
Brokers, 362 
Brooke, 51 

Broom’s marims, 351, 354 
Brougham, Lord, 144 note, 548 
statements and opinions : crea¬ 
tion of peers, 121; Henry 
* VIII.will, 188 ; an esta¬ 
blished religion, 277 1 .trial by 
jury, 570, 571 c 
Byll-liaiting, 713 

Bureau, bought** at a sale, finding 
money id, 415 

Burke, observation, by: church and 
state, 278 

Burgess,,, first writ of snmnyns to 
parliament, 115, 676 *■ 
election ft* parliament, 133, 138 
• what qualifies' for, 400, 401 
powers and privileges, 40? 
responsibility, 405 
Burglary, 608 


Burgundi, 669 
Burial of Buicide, 615 
of murderer, 655 
Burials, Burial grounds, 711 
Burleigh, Lord, apophthegm of: 

parliament, 126, 724 
Burning a wiU or codicil, 453 
a house, 608 • 

females for ti’easdii, abolished, 
653, 693 

Butler, Bishop, opinions: christi- 
unity ,’ 1 !i 0 note; civil libdHy, 
112, 113, 726 

Butler, Mr. G., opinions : CJoke, 52 ; 

Isidore and C ration, 60 
Bye-lwws of corporations, 389, 390, 

1 403 

4 . 

V 

Cabinet, the, name and antiqv'ty, * 
1 1 219 

number of members, 21 
distinct from privy council at 
. large, 220 
responsibility, 220 5 

Laliguld, his mpde of publishing 
laws, 26 

' Cambridge, Duke of, decision as to 
a policy on his life, 500 
Cambridge, University of, study of 
law at, 13 
court of, 61, 529 
a lay corporation, 386 
changes contemplated in, 710 
Camden, remark : eorles, 307 
Campbell, Lord, p 5 48 
his act relating to libel 472, 717 
opinions : lapse tune in the 
case of fraud, 465 ; high trea¬ 
son, 522, 645; queen's pardon, 

• 644, 

Canon Law, obligation of, 12, 13 
^ treated as lex non scripta , 54 
compilation^/)! 1 , 59, 60 
legatine and. provincial cunstitu- 
1 tions, 60 1 

upon what depends its authority, 

60, 61 m 

constitutions of 1603, 61 
where used, 61 
how controlled, 62 
legitimation of children by, 340, 
345, 346 
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—multitude of decrees in, 552 
introduction of, 672 
Canonists) 11, 12 * 

Canons of 1603, 61 • 

of a church, 295, 296 
of descent, 448, 449 
Canterbury, Archbishop of, gpw^rs 
and priviljges, $94 
province 85 * 

Canute, laws of, 45 
and the Danis]} line. 171 
Capital Punishment, in the case of 
infants, 350,»351 
mode/if inflicting, 654, 655 
rareness o£ amongst the taxons, 
663 * 

in what cases now abolished or * 
retained, 722, ^28 , 

Capitular revenues, 709 * 

Ca inline,. Queen, trial of, 210 
Carriers, common, 498, 702 • * 

Cassation, court of, its decision with 
respect to slaves, 97 , 

Catherine, queen dowager of Henry 
V.,5ll * , * 

Cattle, impounded feeding, 713 
importation of foreign, 713 , 

Cause, reasonable and probable, tor 
prosecution, 483 

involving matters of account* 519 
Castat emptor , 462 
Ceded countries, how governed, 93,94 
Census, recent, 269, ^16 
Centuries, voting by, 134 
Certain service?, 431, 432 
Certificate* naturalisation by* 218, 
268,,269 

of judgmerj;, 636, 637 
to shoot game, 714 * 

Certiorari^ writ of, 486, 517, 542 
Challenge of the jury, 60f 6&1 * 

to fight a .duel, 612 
Chambers, orders of judge at, 524, 
5*4 

Chancellor, Lord, guardian of in- 
Tants, idiots, &c., 349 * 

his parliamentary duties, 139, 
lfflf 148 , 
judicial powers, 535 
Chancellor, slaying the king's, 598 
Chancellors, in <5vil and cauon. 
law, rank,* 317 

Chance-medley* 610, * * 


Chancery, masters in, abolished, * 
535, m • 

Chancery, Court of, ward of thdj 
348, S49 • 

may issud writ of habeas corpus, 

485 • 

See Courts of Equity. * 

Charming, Dr., eulogy on the aboli¬ 
tion uf slavery? 97 
Chafrter, Dean and, 295 
Characters, law as to giving serv%Bt*f * 
359 i • 

Charitable Uses .Acte, 451 
Charity,, public, 370 v • 

Cileries I., Petition of Eight passed, 

99* 691 * 

• told Q&t he was an elective pri#ce, 

• 188 * 

cays a great council of peeiflf < '£&> 
quarrels with his parliament con¬ 
cerning the militia, 319, 3$0 
, loan^ and tfenevolences, Star 
Chamber, tonnage and pound¬ 
age, ship-money, &c., 690—692 
Charles U., Habeas Corpus Arfit 
• passed, 103,693 * 

yrhen his «e*gn is considered to 
commence, 164 note 
> restoration of, 188, 189* 
regulation of the militia, 320 
limitB the number of lAe privy^, v 
council, 217 

abolishes feudal tenures, 434 
Statute of Frauds, of Distribu¬ 
tions, of Jeofails, Test and Cor¬ 
poration Acta, Ac., 692—694 
Charta de Foresta, 674 
Charter of corporations, OSS, 394, ' 

• 404 * 

Chaftet-house, corporation of, 392 
Chastity bf women, attempt to 
violate, 609 , . 

protected,,712 • 

Chatham,* LortL apophthegm of, 100 
Chattels, 44ST, * 

Chaud-medlcy, 610 
Chester, a county palatina, 90 
’ Child ibn, who are natural-burn sub¬ 
jects, 267, 2<J8 

who*are legitimate, 340 * 

maintenance, protection, )ad edu¬ 
cation ofj 341—343 
lazy, not entitled to support, 341 
, » 3 n 2 
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—may be disinherited, 842 _ 9 

am iavonred by courts of justice, 

' 842 

apprenticing and educating poor, 
348 

power of parent# over, 343—345 
chastisement, 344 
marriage without parents' cotn> 
currence, ti44 < 
release from parental authority, 
844—345 

"guardian for unmarried, 344 
duty to thei^. parents, 345 
who./vre ^legitimate, 345—346 
legitimating iu the civil and 
canon laW, 340, 341, 3 <5, 346 
fights and disabilities, 346 
legitimating by act of parliament, 
**-*146 

custody and maintenance of ille- 
r gitimate, 346 
guardians, $4£V 348 r . 

Bee Infant *, Parents. 
recent measures for their protec- 
tion, 362, 712 
Chiltern 'Hundreds, 143 
China, trade witty ?lil 
Chivalry, tenure in, 432 
Chlorofdrm, felonious uBe ofj 723 i 
Christian nations, international law 
ofio22 

Christianity, English laws based 
upon, 1—3 

its relations to natural religion, 
20 note 

its effect upon the condition of 
the pom*, 360, 370 
upon national customs, 660 
tiie true fngine of cfvilisaiiou, ff 25 
Church, relief of tho 4 )oor J>y the, 
370—372 

spoliation of, by the house of 
Tudor, 686• 

Church and Btate, union* between, 
arguments fof against} 276 
—278 

reciprowil duties of each, 222, 27*8 
Church Discipline Act, 11, 2to, 709 ' 
Church of Bettland, 80 
constitution, 279—281 * 
ordey of presbyters, 279, 280 
mode of worship, 280 
judicatures, 280 


—doctrines, 281 
Act to maintain its integrity, 281 
oath of the * Bovereigp to pxe- 
. serve, 281 

Church, The United, of England 
and Ireland, constitutions of, 
61 

establishment ofj 30, 270 
Queen the head, 271 
when supremacy restored to the 
crown, 271 

defence dfthe expression, “ head 
of the church/’ 272, 273 
usefulness of,'extended, 278, 707, 
708 

Churches, Commissioners for build¬ 
ing, 88 

Churchwardens, appointment, Ac., 
of, 303 

a kind of corporation, 303, , 

388 

powers andtiuties, 304 
Cicero, remarks and opinions : 
sanctity of oaths, 3; the Twelve 
Tables, 5; Snlpicius, lu ; the 
best government, 38 ; muni¬ 
cipal law, 92; the negative of 
tirn tribunes, 119 ; appropria¬ 
tion of localities ; 408; steal¬ 
ing iu distress, 592 
Circuits of the judges, 524, C73, 
675 

Citizens, 133,* 138, 400 
first summons of, to parliament, 
115,676 . 

Civil death, 101, #102 
division of England*, 88—90 
liberty, 96, 112, 113 
injuries 576 
Civilians, 12, 13 
GivMtfr niortuus, 101 
Civilisation by Christianity, 725 
, Civil Law, knowledge of, 12,13 
obligation of fc ,12, 58 
treated as lex non seriptafBi 
‘compilations of, 55-=-57 1 

error as to its neglect and revival, 
67 

increased study of, 58, 59 
where used, 61 
how controlled, 62 
legitimation of children by, 340, 

m, ^6 
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—creation of corporations, 887 
confusion caused by the glosses, 
552 

countenanced suicide, 613 » * 
introduction of, 672 
Clarendon, the constitutions of, 673 
Clarendon, Earl of, •remark* con¬ 
cerning jcdhventions of peers, 
216 . 

Cleanliness, enforcement of, 711 , 
Clerk, of parliament^ 1,47, 150— 
152 

in holy orders.* Sea Clergy. 
eomriivmal, 362 * * 

of the peace, 403, 404 • 

Clergy, law useful to, 11 ** § 

cannot sit in house of commons, 
138, 290 , * 

privileges and disabilities, 290 
Iftrhbibiiops and bishopB, 291— 
295 # ’* * 

deai]H < *and chapters, 295, 296 
arrlideacons, 296 • 

rural •Jeans, 296 
parsons and vicars, 296-^-303 § 
curates, 803 • , 

inferior ecclesiastical officers, 3Q3 * 
—305 

ancient obligation of, to relieve 
the poor, 371, 372 
enforcement of discipline among, 
709 

Cloth, Cloth workers, foreign, 679 
Coasting trade, 706 
Cock-tigliting, -illegal, 713 
Code of Theodosias, 56 
of Justinian, 55—57 
Civile, 50#, note, 509, 

Peaale, 541 

Codicils, 453 , , 

Coin, standard and foreign, 244 * » 
counterfeit, 706 

Coining, prerogative of, 243 • 

Coke„Sir Edwardpkis Reports, 50 , 
instance o/his quaUtness, 50 note 
his Institutes, 51 * 

'how to be regarded as a lawyer, 
52. • , t 

'habeas corpus denied by, 486 
•bis dispute with Lord Ellesmere, 
690 • 

remark^, statements, &c.: religion 
and language of Scotlaftd, 72; 


——the union with Scotland, 73 ; 

•Magna Chart a , and corroborat¬ 
ing statutes, 99; imipisoi? 
meat,* 105; presence of thef 
king in' his courts, 109 ; lords 
spiritual aad temporal, 121; 
power of parliament 125; 
Harold, 172 note; title to the 
crowd} 178, l£L, 182; Queen 
’ osnsort, 210 ; Queen dowager, 
211 ; king's nephew, 
high c*urt of parliament, 215; 
judges as queer's council, 217 ; 
prky council, 217 vP r ®7 coun- 

* cillor’s duties, 218; allegiance, 
264; appellation of parson, 

* 29? ; degrees of nobility, 306; 

» Of^uires and gentlemen, 814 ; 

corporation, 390, 391 
dimn, 431 ; copyholdbtenures, 
438 ; chattels, 442 ; propvty, 

* 4^; law Jemratimabili poke 
bonorum, 459 ; contract.?, 502; 
act of God, 512; inferior courts, 
529; execution of madmen, 

1 583, 64&- v aggravation of crime 

• by druifkeunoss, 585 ; treason 
and felony, 601, 602 : murder, 
619; royal pardon, o41; pre¬ 
vention of crime, 723 

Coleridge, J., remarks : liberty, 5*, 
supremacy of the law, 128 ; 
peers as the court of last re¬ 
sort, 547 ; crimes, 577 ; pub¬ 
lic opinion, 724 ;• recent legis¬ 
lation, 697—700 

Collaterals, succession of, to the 
throne, 161—163 
GMcU.ufbon.orum , 460 « 
pollegds, lay corporations, 387 
new, iff Ireland, 710 
new, in London, &c., 710 • 

Collieries, $mplo$mpnt of women 
andVhilfaen in, 712 
Coldhies, how governed, 83, 84 
a of Great Britain, 91 

improvements in the constitution 
X, 706 

commercial rdptioilfe with, 706 
lavP as to counterfeit coin, felondf 
evidence, ke., 706 , 

bishoprics in, 707 
Combat, trial by, 669 
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Comites* 

Conupandmentfl, the Ifcn, placed at 
* t£e head of Alfred’s code, 1, 2 
*Oommendam , holding firings in, 
abolished, 302, 70li 
Commercial jurisprudence, 494— 
50(7. r 

affairs, laws relating to, 705, 706, 
714 

travellers, 362 •* 

6^ mission, royal assent by, 151 
Commission of the pe&e, 8. See 
Pcacp, Justice! of. 

Committal #*t contempt, 530 
Committee of the whole house, 14&, 
149 ' u ‘* 

eviction, 154 , ' 

Committees of the privy couqcil, Gfl, 

• 2*9—221 • . 

Commonalty, how divided, 312— 

• 318 

Common Law, !e»j non serif*.a, 42, 
43 * 

origin and history, 43—45 
,why so called, 46 
how (lifffiinguishabj^" 46 
general customs, 46*—52 
judges determine what is, 47 
preservation of records, 48 
its foundation in reason, 49 
doctrine as to precedent*, 49 
decisions of courts, 49 
year books and reports, 50 
authorities on, 51, 52 
particular customs, 52, 53 
peculiar laws. Bee Civil and 
Canon Law. 

superior courts of, 514—527,718, 
719 #* L ° ‘ 

changes in the adminiatoatioq 
of," 515—521 
inferior courts, 527, 720 
Common Law frCbeduip Acts, 68, 
514, 521, 524. £16, 527, 533, 
536, 719, 720 L e* • r 
Common seal of a corporation, 389 % 
nuisances, 642,711 
lodging-houses, 711 u 
Common Pleifl? Cqttrt of, encroach* 

* ments on its province, 514, 515 
its jurisdiction in real actions, 

616, 522 

ranks next to Queen’s Bendh, 522 


—court of appeal from revising bar¬ 
risters, 522. 708 
administers railway law, 522, 

• <523 

when first fixed at Westminster, 
675 

Comm on b, the, 122 
Commons, House ^>f.® ,See House of 
Commons. 

Commune consilium regni, 215 
Communicqti(m, privileged, 359, 
469, 471, 472 

Companies’ Claudes Consolidation 
Act,,398 ° 

Companies, joint-stock, 395—398, 
715 

Compassing king’s death, 596 
Compensation for services, 357 
Competency of witnesses, 551, 558 
Compulsion, when an excuse **ibr 
1 ‘ ciime, 587,—591 
Concealed fraud, 464 
Concealment of treason, 598 
Concordia discordmtium- Cano- 
, nr mi, 59, 60 * 

Conditional pardocs, 643, 652 
, ,their validity, 644, 645 and note 
Confession of prisoner, 629 
Confessor, Edward the, 45, 46, Jl 71, 
172, 662 

Confinement, by husband, of wife, 
338 

solitary, 65d—652 
CanfiimaHo cart arum, 99 
Congfi d’61ire, origin* of, and when 
granted, 292, H 293j, 296 
reserved by Henry I., 6?2 
Conjugal fights, enforcement of, 
338 

Conquered countries, government 
* * of, 93? 94 

Conquest, the Norman, and it3 in- 
r cidents, 173, 426, 665—670 
the Danish, 602 

Consanguinity, lineal a*>d collateral, 
* 161—163 

, , marriages within prohibited ife- 
, grees of, 332, 333 
descent to issue in equal degree 
of, 449 

Conscience, courts of, 696 
Consecration, 302 * 

ConartHhu facit nwptias, 331 
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Conservators of the peace, 254, 255 
Anglo-Saiym, 663 
Consideration, sufficient, 501 
adequate and inadequate, $01, 
508 

Consolidated chapelries, 88 
fund, 246 * , # 

Consort, Queen.* See Queen Consort. 
Conspiracy, 465 * , 

Coustablo, 259 , 

filling a matt for misdemeanor, 
609 

Constantine, the emperor, poor-laws 
of, • 370 • , 

“Constitution, The,” br compact 
of the United States, 227 
Constitution, the British, 112 * 

Constitutions, legntine # and pro- 
, vmcial, 60' 

1008, 61 

Construction of statutes, 64—66* * 
of wills, 454 

of agreements, 505 . 

Constitutive treasons, 596, 597 
Contagious diseases, 711 $ , 

('ontempts of corrt, 539—54J 
Contract, the original, of society, 34,, 
226 

the original, between king and 
people, 192, 193, 225—227 
Aiarriago, in law, a civil, 330, 331 
by married woman, 837 
by infant, 352 * 
between masters and servants, 
358—363 

election to resjind, on the ground 
of ijaud, 464 
mercantile 498 
definition of, 501, 502 
what constitutes, 502—510 
assent, 502 * * » 

avoided by proof of duress, 503 
du£ form, 503 • 

‘ simple and specialty, 503—511 , 
vgrlial and written, 503, 511 
provisions of the Statute? of 
' Frauds, 503, 504 
of ciiecutoiiB, &c., 504 * # 

. to answer for debts, 504 
• in consideration of marriage, 504 
for sale of lands, 504 * 
for sulf of goods, 504, 505 
writing and signature, 506 , 


—construction of written, 5*05 
ambiguities in, 506 # 

must be for a consideration. 5077 
508 * * • 

capacity tb make, 509 
by drunkards and lunatics, 509 
object, 510 m • 

evidence, 610 
express and implied, 510 
different classes ofj 510, 511 
performance, 511—513 
foolish, 542 
actions on, 51*T 

controversies caused^y dubious, 

* 653 

by way of wagerifig or gaming, 

. 7m 0 

Contractors* government, 138 
ContjfoverBies, legal, prime fauces 
of their multiplicity, 552r— 
554 

Qonver^ion of *14588, declare the 
throne vacant, 192—195 
settle the succession, 195—198 
Conventions of peers, 216 , 

’Conveyances,^lcertaintidS in, 553 
.to uses, secret, 684 
Convictions, 652, 653 # 

* Convocation, constitution* and sit¬ 
tings of, 274 

suspension and proposed revival* 
274 

Copies, printed, of acts of parlia¬ 
ment, 152, 562 
of instruments, 562* 

Copy of court-roll, tenants by, 438 
base tenure by, 439 
Copyhold tenures, 438 
•land#, enfranchisement of, *439, 
•3L4 - 

UopyholcZbrs, their right of voting, 

135 . . . 

the ancient villeins, 438 

Copyright, international, 705, 716 
„ lew of, 7^& * 

Corn laws, repeal o£ 713 
f Cornwall, Duke of, a title of inheri¬ 
tance, 212 

who was the 4irst, 807 **■ 

Cornwall, stannary court o£ 529 • 
Coronation, accessions dated from, 
166—169 

Coronation oath, 227, 228 . 
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Coroner* why so called, 251 
w^o the supreme, 2$1 
' number, 251 
*r qtu&fications, 251, 252 
appointment and renibval, 252 
may appoint a dfpnty, 252 
powefd.am| duties, 252—254 
his coart a court of record, 252, 
253, 254 » 

Coroner’s inquest, 253 
Choral investiture, 427 
Corporate counties, 90 (, 
name, 389 4 

prope$ty v ^04 , 

Corporations, objects and advan¬ 
tages of, 332, 383 
wjjo invented, 883, 384 ' 
aggregate and sole, 38*, 385 
4 ‘cckoiasticai and lay, 385, 386 
civil aityl eleemosynary, 386, 387 
hojv created, 387 
who virtutc j$6d and Ijgr pre¬ 
scription, 388 
name essential to, 388 
j^ave perpetual succession, 389 
may sue* and be sued by corpo¬ 
rate name, 389 . 

may purchase and hold lauds, 

389 r 

may have a common seal, 389 
may mqke bye-laws, 389, 390 
' privileges and disabilities, 390, 
391 

cannot commit treason or felony, 

390 „ 

cannot suffer outlawry, 391 
peculiar powers of some, 391 
ruled by a majority, 392 
visitation of, 393 
dissolution of, 393—395 «• * 

to whom their lauds, &c. revert, 
$94 

extinction of debts, 394 
trading or quasi-oorjwrations, 395 
—899. See /otyMwcfc Com¬ 
panies. 

municipal 399—404. See Mu¬ 
nicipal Corporations. < 
pay-take under a will, 451 
Cvrporeal Property, r what, 445- 
of what, capable, 445 u 
lies in grant as well as in livery, 
446 


Corpus Juris emits, 56, 57 
canonic*, 59—61 

Correction of wife, disallowed, 338 
oLchild, 344 
of apprentice, 360 
fatal, 609 

Co£fo$ive fluids, felonious using, 723 
Corrupt Practices Prevention Act, 
141, 708, 

Corruptioit of Blood, purged on ac¬ 
cession. $34 ,, 

mode of setting aside, 636—638, 
646 

when fy follow j attainder, 650 
partial abolition of, 698 
Corsned,' trial by, 665 
(Tottenham, Lord, 548 
opinions j lapse of time in the 
case of fraud, 465 ; insv.lt to, a 
judge, 540 *• 

Co'junl, Councillor, Town, election 
of, 402 ‘ 

powqrs and privileges, 403, 404 
Councillors, Privy, 217—22! 
Council,Queen’s : parliament, 215 
peegs of tiie reaVn, 216 
the judges, for law matters, 218 
privy council, 217—221 
Counsel, Queen’s, 317, 318, 524 
Countries, subject to the laws of 
England, 70—91 
conquered or ceded, how go¬ 
verned, 84 

foreign, our relations with, 705 
Counts, Norman earlsy 308 
County, division ofy into hundreds, 
88 

why so called, 89 * 

intermediate divisions, 89 
number in England and Wales, 
89 

palatine, 90 
corporate, 90 

representation pf, 123, 138 
franchises, 11}5, 136 k „ 
elections, 139, 140 
court, 139, 152, 765 
County Court Commissioners, re¬ 
port 6f, 529, 580 

County Courts, of the Saxons, 661 
note, 064, 665, 673 
after the conquest, 667, 673, 
675, 677 



tiznxEx. 


798 ' 


County Courts, 437 
where they hav^ concurrent ju¬ 
risdiction with superior courts, 
517 a • 

inroad by, on superior courts, 518 
their number, judges, and who 
may practise in, 927 • « 

are courts ftf reaord, without 
records, 528 * 

their statutory powers, *628, 539 
advantages and disadvantages, 
529, 530 

appeals from, 510, 545 
Court, when House t>f Lor<js a, 215 
House of Comifions not, 2V> 
Court-baron, fallen into disriae, 437 , 
a civil court, 661^iote 
Court-leet, 675 ,, • 

, a criminal court, 661 note 
Co tot of - Admiralty, 61, 84, 85, 
537, 545, 718 t • * 

Appeal* in Chancery’ 535, 545 
Bankruptcy, 537, 545 • 

Ohancepy, 348, 349, 523 
Common Pleas,* 514, 522, *52 $k 
545 • * 

Exchequer, 514, 523 , 

Exchequer Chamber, 515, 521, 
525 • 

Queen’s Bench, 514, 521, 522,. 
*545, 546, 718 

Court-roll, tenants and tenure by 
copy of, 438, 43^ 

Courts of Common Law, improve¬ 
ments in, 718, 719. See Su¬ 
perior and Inferior Courts. 
Courts, eqplesiastical, 61, 62, 545, 
718 • 

maritime, 12, 13, 61, 62, 555, 
718 , . 

local, 720 

Courts, of Equity, improvements in, 
720, 721. See Equity, Courts* 

Courts of justice, decisions of, 49, 
551, 552 * 

right of access to, 109, 110, 543 
Courts of. Record, 252, 253, § 254 a 

what are, 538 

power of punishing for contempts, 
538—541 • 

when, apd frhen not, judges 
personally liable, 542, 543, 


| —inferior, procedure in, 720 

See Superior and Inferior Courts^ 
Courts-mai^ial, 61 note, 323 0 
sentence of, 546 
Coustumier of Normandy, 83 
Cranworth, Lord,*€48 9 

opinion concerning iacontrollable 
impulse, 585 

Creation of peers, danger of unli¬ 
mited, 122 

by writ and by patent, 810, 8 St 
I Credibility witnesses, 558, 719 
Creditor and debtor, law of, 715 
Crime, 3 • 

definition, 576 

howfb'gtinguished from civil injn- 
• ries, 5J7 • 

a puiyic and a private wrong. 577 
distinction between felon* and 
misdemeanor, 578 * 

what makes a qpmplete, 580 • 
•excuses for the* Amunission of, 
580—594 

incapacity of the sovereign to com¬ 
mit, 593—594 • 

• See Excnses&r Crime. * 
committing* homicide to prevent, 

608 , 

* measures for prevention of, 712, 

723 

Criminal Appeal Court, 546,€73,721^ 
Criminal code, mitigation of, 574, 
722, 723 

conversation, actions for, objec¬ 
tionable nature of, 334, 335, 
516 

information for libel, 473—477 
jurisprudence, 575 , 

improvements in,* 703, 721 
, procCfedingh, evidence in, 557 
prosecution, 241 

Criminals, punishments and exesu- • 
tion of, f>47—155B 
custody* &<vA»f insane, 712 
Criminating cdfeSelf, 557 
Cropping car, 372 
.Crops, growing, 714 * 

Cross-Examination, 559—561^632 
Crown, style and ^tles 8f, 78** 
demile of the, 155 * 

of Great Britain hereditary, 159, 
188 

electivewith the Saxons, 167—171 
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—descent of the, 171—201 
dignity of the, 707 « 

Crowi ung the sovereign, privilege 
‘ ^294 

Cruelty to animals, 713 
Cudgels^ 610 •* 

Curacies, peigtetual, 303 
stipendiary, 302, 709 
Curates, two kinds of, 363 
statute as to appointment and 
V- payment ofj 302, 303 
Curfeu, 670 • 

_ abolition of the, >071 
9iirtegy»-an£dower, 703 < 

Custody of public records, 49 
of illegitimate child, 34Q 1 
Customs, general, 46—52 
particular, 52, 53 . » 

CuBtdflis, officer connected rvith, 
cams it sit in parliament* 138 
lrws remodelled,. 716 


Cutting, 620, 723 
with robbery, 577 

r 

” D « 

Damages, action for, 1 in cases of 
theft 578 

in cases of manslaughter, 578, 
679, 717 

Damnum absque injurid , 468 
Danby, Earl of, Ids inqmchmcnt, 642 
Dune-lage, 45, 662 
Danes, effect of their invasions, 43, 
44, 659, 662 
Danish line, 171 

Dates of accession, distinction in, 
. 168,169 

Daytime* burglary in, 60S* _ 1 

Deacon, at what age he main bp 
ordaiuwl and preach, 300 
Dei.n, unauthorised assumption of 
title, 287, fi>9 , 
whence the name,V395,“296 
election formerly, «96 M « 

rank, 317 

sometln.es a sole corporation, 385 
DeanB, rural, functions of, 296 
DeariSries, jftftroqH&e of, 296, 709 
** how they become void, 296 
Deaneries, rural, how divided, 85 
Deatli, civil and natural, 101, 102 
sudden, enquiry into, 252 


—of traitors, 653 
recording sentqpee of* 654 
executing sentence, 654, 655 
''registration of, 717 
Debtor and creditor, law ofj 715 
Debts, small, 249, 518 
Cf wife, 336 
of corporation, 39^ , 
of testator, 455, 458 
. promises to pay, 504, 505 
great, 5J8, . , 

Decapitation, 649, 653 
Decisions of courts of justice, 49, 
55V 562 * * * 

review of erroneous, 544 
„ Declaratory part of a law, 29, 30 
statutes, 64 , 

DeclanAiqn of parliament at the Re¬ 
volution, 195 ’ «* 

of the peers at Merton, 346 
“Declarations, parliamentary, of our 
rights, 98—luO 

solemn, in lieu of oaths, 285, 
660, 709 

JJecrekrfAum,, Liber Sextus, 60 
Jui, 60 * 

t fydi et conceasi, 427, 432 
JDetlimua potentate in, writ of, 256 
Jit facto re9f>nndcnt juratores, dc 
jure judices, 526 
Deeds made by infants, 351 
Defamation, 102, 467—479 
Defamatory words, 4G7—479 
Act respecting, 472 
Defendants and plaintiffs, facilities 
afforded to, £18—521, 718 
Degradation of peer, 312, 

De Grey, 0. J., rewaik of: equity 
and law, 532 

Degrees conferred by archbishop, 

‘ 294 

the prohibited, 332, 333 
De hceretico comburendo , writ abo¬ 
lished, 693« 

lid credere commission, selling on,* 
v 499 

Demesne lands, 437 
(Demise of the crown** effect of, 155 
Democracy, 36—38 
Denman, Lord, 548 
remains : libels, 475 ; imprison¬ 
ment, 483 note; , recording 
Sentence of death, 654 
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Denizen, his position, 268 
abilities and disabilities, 268 
naturalisation, 263, 269 
Deodands, abolished, 253, 717 • • 
Deprivation of a parson, 302 
Deputy coroner, 252 
Descending line, marrSfee in, 83% 
Descent of thac?o\tn,»171—201 
of dignities, 311 
of property, 417, 418, 703 
canons of, 448^449 # « 
Desecratiou of churches, 709 
Designs, ornamental, 716 
Dftspi ttic government?, 114,229, 550 
D’Estc, Augustus*Frederick,•claim 
of, 214 ’ 

Destroying a will or^eodicil, 453 
Detaining another against hlS will, 

, 483 

Dev’cttshirt-*, Duke olj fined for 
striking, 649 , , • * 

Devonshire, stannary court of, 529 
Digests of the civil law, 56 • 

Dignities*, Queen the fountain of, 
242, 243 * « • „ 

descent of, 311 * t 

Dignity, the royal, how expressed, 7$ 
Di<> Cassius, 26 

Dioceses, how many and how di¬ 
vided, 85 

remodelling of, 708 
Directory part of a law, 29, 31 
Discretion, years of, wheit infants 
arrive at, 349 

Discovery, powBr of, in courts of 
law, 518, 533, 720 
Diseases, imongst animals, 711 
in lodging-lftuses, 711, 
Disfranchisement of boroughs, 136, 

Dispensations granted byafehbishop, 
204 > 

Disputed handwriting, comparison,* 

‘ 5<j2 •• 

Dissenters, number of sects, &c., 283 
apts for relief of, 283—285 * 

exemption from oaths, &c. 284,, 
709. • . j 

marriages, 284 

ean enter the university of Oxford, 
284 • 

DissoluVionpf a corporation, 393—395 
of j oint-stock companies, 39?> 398 
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Dissolution of Parliament ’by the 
Queen’s •rill, 154 * 

by demise of the crown, 15§ 
by length of time, 155, 156 & 

Distrained animals, feeding of, 713 
Distribution of intestate’s effects, 
458—460 • 

derived from the Britons, 658 
Distributions, Statute of, 458—460, 
%98 

Disturbance of religious assembly 
283 • 

* Divine law, 17 • 

jight #f kings, 187, *90 ' * 

Divorce a vinculo matrimonii, 334 
a mAufl et thoro , S&4 
♦changes contemplated in the law 
» of,^34, 385 

Doctcss in civil and canon law^their 
rank, 317, 318 * 

Dog-fighting, illegal, 713 • 

Dags, msng, for drtAijht, prohibited, 

7>3 

Dolbin, J., remark : king’s pardon, 
641 • 

Doli capax incapcuf, infant, 

. 350, 35]» 

Dolus bonus , 462 , 

*Do).us malus, or fraud, 461 
Donatio mortis causd , 455 
Doom-book of Alfred, 1, 2,»44, 661w 
still extant, 1, 44 
Documentary evidence, 562,563,719 
Documents, inspection of, 518, 533, 
662 • 

Dom-bec, 661 

Dowager, Queen. See Queen Dowa- 

Ddfeer, Queen* dowager’entitled to, 

, TMI • 
law o£ 7575 

Dower and curtesy, 703 * • 

Drainage, 71>5 * , 

Drains, 7ll ,9 

Drawing weapon on judge, 649, 650 
fraught, using dogB for, prohibited, 
713 » 

Drowdfng, 620, 723 
Druids, their mode of CransiSHlting 
la*s, 43, 658 * 

Drunkard, signing contract^ 09 
committing crime, 585 
ancient laws concerning, 585 
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Drunkenness, contract made in a 
t atate of, 509 [ 

an aggravation of cringe, 585 
1 measures for the suppression of, 
712 

Ducking-stool, 649 
Duel, death caused in, 612 
sending challenge to fight, 612 
note * 

Duelling, express malice in, 023 
Dtelic, whence the name, 306 
when first conferred, 307 
extinction and re/ival of the title, 
30^ <r£i* 1 

Duress, bond avoided by proof of, 
105, 503 

plr mvnaM, an excuse foi crime, 
590 

Durham, county palatine, 90 *• 
court Of pleas at, 522, 529 
palatine jurisdiction abolished, 
701 * 1 

Duties of man to his Maker, 16—21 
of communities, 21—23 
of the governed and those that 
govern, 2 4 —33*. 
moral and legal, 33,* 95 » 

absolute and relative, 94 
of king and people, 193, 194 1 

the Queen’s, 225—228 
of the subject, 260—268 
husband and wife, 335—338 
parent and child, 341—345 
guardian and ward, 348 
master auU servant, 359 
prohibitory and protective^ 705 
Duty on merchandise, 715 
Dyer, C. J., remark : preamble to 
a statute, 65 

fc* 

E. 

■Eaftlonnen, 307 
Ear, cropping, >372 , 

Earl, name and antiquity,* 307, 308 
ancient duties, 30tT® 
how styled in writs, 308 , 

East India Company’s service, 
officers in, 322 

EoclSiasticat diction of England, 
* 85—88 

coraTHtssioners, 88 
corporations, 385, 386, 391 
revenues, 709 


Ecclesiastical Courts, 61, 62 
appeals from, *545 
improvements in, 718 
JSdiutum Gratiani, 59 
Edgar, hiB compilation of the laws, 
86, 662, 663 

narishes ih the time o£ 86 
allotment of tithes under, 86, 87, 
371 . 

- his fleet, 670 

Edgar Athcl’ug, h*.s right set aside, 
172 

Edmund Ironsides, shares the king¬ 
dom!, with Canute, 171 
not the true heir, 172 
. Education, Committee of Council on, 
220 

Education diffusion of, 6 
of children of the poor, 342, 343 
in India, 707 * * 

' 'measures for the promotion of, 
709, 710 

Edward the Confessor, laws of, 45, 
46, 662, 671 

« Sasonuline restored in, 171 
th? true heir, 172 

j Edward I. conquers Wales, 71, 

678 

date of death, 176 
uew-models our judicial polity, 
676 

checks the encroachments of the 
popfl, 67$ 

courts of justice, reduction of 
taxes, fines, watch and ward, 
&c., 677 11 . 

Statutes of Quia emp*ore» and 
Mortmain, wiit*of elegit, ad- 
vowsons, estates tail, &£., 678 
Edward II., when recognised as 
monarch, 176 

Edward III., statute as to keredi- 
• tary crown, 176 
creates justice of the peace, 255, 

679 f 
creates the first duke, 307 
separation of Lords from Com- 

t mons, 679 

chongo of language in courts of 
law, 679 1 

encoui&gement of commerce, 679 
administrators, pkrochial 'clergy, 

• Statutes of Prcemunirc, 680 



;ikbex. 


JL 


797 


f- 


Edward IV., act of indemnity on his 
accession, 179 

establishes common recoveries, 

Edward V., deposed and murdered* 
180 and note 

Edward VI., crown ^limited 
183 • , 

tampers with tbs succession, 184 
created Prince of England, 212 
Egbert, sole monarch of England,* 

■* 170, 171 anil not.* 461 
Eldon, Lord, opinyms, Ac. : equity 
and, law, 532 chancery bar, 
532; ignorance of the law, 587 
Election committees, 154, 708 
Election of Scots peers, 74 a 
Irish peers, 78, , 

bishtqis, 291 . * 

•/Ijeriffa formerly, 248 
coroners, 251, 252 , * 

churchwardens, 30® 
mayors, aldermen, Ac., 399, 403 
magistrates amongst the Saxons, 
663,’679 . J 

Elections, provisions respecting, 13S 
changes in the law of, 135—439, 
708 • • 
issue of writs for, 139 
duties of sheriffs, Ac., 139,140 
thne allowed for polling, 140 
riots and personation of voters, 
140 * 

law as to the military, 140 
undue influences, 140, 141 
bribery and treating, 141 
proceedings on close of, 142 
petitions against illegal, 142 
Elective monarchy, 159, '160, 167, 
188 

Electors, qualifications and "incapa¬ 
cities, ^33—136 

registration of, 137 . , 

Eleembsynary corporations, 386, 
387, 391 

Elcgd\ writ of, 678 * * 

Elifiser, 418 

Elisabeth of Yqrk, 161 1 

her marriage, 181 ’ • 1 

heiress of the house of Mortimer, 
188 note • » 

Elizabeth, Queen, bastardised and 
againlegitimated, 163,182,183 


—crown limited to, 182 » * 

parliamentary recognition of her 
right, 185 M m 

laws ftnuthe relief of the'•poor,, 
378, 374, 686 
restraining statutes, 686 
Star Chamber, tltgh Comtnission 
Court, 687 * 

Ellenborough, Lord, decision of, 
•overruled, 499, 500 
Ellesmere, Lord, 690 
■Elopement of wife, 336 
» Emancipation Act, Roman Catholic, 

7°q, * % . 

Emblements, new enactiBTSnt, 714 
Emigrate, 715 * 

Epaploypli, 712 

Employments, dangerous, 712 * 
Eifactinfc style of bills, 147 • 
EncloSure Act, General, 4^1 
Enclosure of commons, Ac., *421, 
714 •, # ’ 

EftcuicJbred Estates Act, Irish, 108 
Encumbered estates, sale of, in 
Ireland, 108, 707 
, in the colonies, 707 •• 9 

Enemies, adhMnee to king's, 598 
Enfeoffment, 682 

Enfranchisement of borou^is, 136, 
137 

of copyhold lands, 439, 714 % 

England, laws of, 1—3, 225, 226, 
657 

kingdom o£ what it includes, 70, 
84, 85 

ecclesiastical division of, 85—88 
civil division, 88, 89 
name, 171 , 

Engraviags, 7*16 , 

Engrossing hills, printing substi- 
* tuted'for, 149, 152, 536 
Engrossing no longer an offence, 
714 « 

Enlistment of qulitia,’ 321 
( of soldiers^^?, 708 
in foreign Bcrvice, 323 
ZntuUs, 680, 683 

’Equitable claims and defences, in 
courts of , law, * 518w«520, 
534 f • 

Equity aurati, 314 
Equity, the province of, 67** 
sketch of our system, 68 
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—changes in administration of, 68, 
635 r 

• follows the law, 69 

‘ Equity, Courts of, thfir number, 
47 note, 535 

inroads on their jurisdiction, 531 
-*335 n 

improved administration, 535, 
720, 721' 

judges and their duties, £35 
improvements in practice, 536, 
720 * , u 

Error, writ of, 62^ 637, 638 
Escape, ofoffender, homicide to pre- 
venC691, .607, 608 
to or from Colonies, 706 , 
Esgjieats, 417, 497, 669 ' 

Escuage, 433, 673 
EsquLes, who are, and ranic, 314, 
31$ 317 

Esjptes, landed, 161, 162. See 
Land. ,.. 

Estate, real, transfer of, 444 714 
forfeiture of. See Forfeiture. 
subjected to debts, 715 
Estates tc.il, creation of, 678 
attacks on their iiftyunities, 684 
Ethics, or natural law, 18, 96 
Europe, ^British possessions in, 91 „ 
Evidence, of husband and wife, 336 
, changes in the law of, 520, 556, 
719 

parties are now admissible to 
give, 556, 557 

when parties precluded, 336, 557 
what witnesses competent to give, 
557,558 

vivd-vow, 559, 560 
former statement oi wita3ss f 551 
of person convicted o f crime,' 562 
documentary, 562, 560, 719 
^policy of the law o£ 563, 564 

* limitation and-exclusion of, 564 
hearsay, 56% vt 

perjured, 719 ' « N 
Sum. qui nocentcm infamat, &c., 
472 ^ 

Examination, poet mortem, E53 
vh£ vocef of witnesses, 253, 632 
1 of female quiet with child, in a 
capital case, 647, 648 • 
‘ExeepU 1 dignitate regal*,' singular 
discovery, 180 


I 

Exchange, hill ofj 498, 534 
Exchequer Chamber, its appellate 
jurisdictioif, 515, 521, 525 
Exchequer, Court of, a court of 
revenue, 523 

deprived of its equity jurisdic¬ 
tion, 523 

cc ordinatejurisd ‘ ction in actions, 
523 . ^ r 

peculiar powers of, 523 
Excise, officer eormected with, can¬ 
not bTg *Tn parliament, 138 * 
Exclusion of evidence, 564 
Exclusion, Bill*, of, history and ob- 
jqp£ 18})—ICO 
principles involved in, 190 
aiguments for and against, 191, 
192 

Excommunication, ■ 391 and^iote 
Excusable Homicide, 605 
.. by misadventure, 609, 610 
in self-defpbce, 610—613 
Excuse for Crime, classesjof, 589,590 
infancy, 581, 582 
idijpc^ or lunacy 582 
1 whataegree of ? insanity is, 584 
doctrine of uncontrollable im¬ 
pulse, 584, 585 
drunkenness not, 585 
misfortune or chance, 586 
ignorance or mistake, 586 
ignorance of law not, 586, 587 
compulsion> and necessity, 587, 
588. 

obligation of civil#subjection, 588 
extent of wife’,” immunity, 588, 
589 See Wife.' n 
duress per mincu, *590 
compulsion in time of war, &c., 
590, 591 

4 obligation to execute the law, 591 
theft from starvation not, §92 
. royal prerogative,’ 593, 594 
Execution, of a .will, 451 
of judgment, 637 * 

Execution, of infants, 850, 3b 1 
, picas in bar o£ 647, 648 
of a traitor, 653 
ordinary mode of, 654 
time and accompaniments of, 655 
Executor, corporation cannot be, 390 
appointment and. duties of, 454 
t —458 



709 


ITf 

' 1 

}, 158J235 


INDEX. 


• • 


use 


Executive power, 118,119 
Executory interests, 446 
devises, 447 • 

Ex facto oritur jits, 553 
Exile, 105, 106 

Explosive substances, felonious 
of, 728 *• # 

Express contrast, 510 
malice, 622, 6*1 . 

Extra pay of seamen, 326, 708 
Extraparocliial places, 87, 88 
EaAravagantes, DO •* * 

Eyes, penalty nflpss of, 674 ' 

Eyre, justices in, 5^8, 673 

F. * .* 

Fact, tpiestiong of, 526, 719 • * • 
• evidence of, 556* , 

criiqe committed throd&h a mis- 
{ toko of, 580 

Factor, 499. See Principal <tfc4 
Agent. •- 

Factories, working in, 712 ( 

Fair, 516 

False stjftement.,.462 
weights and measures, &f> * 

tokens, 465 * 

imprisonment, 483, 484 * 

pretences, obtaining goods, &c. 
by, 466, 603 

witness, to procure another’s 
death, 621 
Fealty, oath of, 42<5* 

Fee, forfeiture of lands in, 649, 650 
Fees, 423—42$ 

Feet, cutting olT, J574 
Felo de se, 614 

former* aul present modo of 
burial, 615 • 

Felon. See Felony. 

killing a, 606 • * ■ • 

calling a man, after pardon, 646 
Felony, wife committing, 337, 33^ 

• punishment of infants for, 350, 
351 1 

ertfporatioft cannot commit, 390 
Committal for, 489, 490 
now civil rejuedy in cases of, 578 
certaih treasons no 1 # pttnishabl^ 
; as, 598, 708 
treason is a, 601, 645 • 
nature and etymology of, 602 
forfeiture the criterion of, 403 


—distinction between, and misde- 
meanor^ 603 s 

alternative convictions, 604 
attempffto commit, 604, (fco 
trial for, 632 
present forfeiture for, 649 
forfeiture of lands.for, fixed by 
Magna Gharta, 675 
Felonious flomicidof 613—625 
Bsicidc, 613—616 
manslaughter, 616—619 
murder, 219—625 
Females, descend of crown among, 
16J, 162 , ^ 

’descent of property among, 449 
quifik with child, tespite of, 647, 

• evr » 

execution of, for treason, 653 

f burning and whipping, abMished, 
651, 653, 698 « 

Sec Women. » 

Feoda.423 , 

Fcoffiqpnt, 684 

Fern natures, animals, 420, 421 
Feudal System, break-up of, tjie 
• cause of mendicancy,* 373 

Anglo-Sax$? and Norman feud¬ 
ality, 423, 664 

, origin and constitution *of fends, 
423 

growtli of, 424 * » 

law supersedes the Roman, 425 
fundamental maxim of, 425, 426 
relaxation of its rigour, 426 
oath of fealty and Tmmage, 427 
gradual decline, 42o* 
effects on property, 429 
burthens of, 433, 56£| 669, el seq. 
•abolition, 434, 693 « 
the source of the laws relating to 
• real property, 497 
trial by the feudal peers mads itj, 
- tolerable, 569 ( 
introduction* maintenance, and 
«extinctyn«df, 669—693 


423 

introduction of Norman, 425— 
429, 669 * 

abolition, 434,^393 * 

Secv Tenures, Ancient English. 
Feuds, 423—428 # 

Fiefs, 423 




Finding-lout goods, 414, 415 
atraebill, 627 

ISneft for alienation, 432, 669, 681 
» fortcoing out livery, 464 

for offences, their quantum, 649 
, Fines, Statute of, 683 ^ 

Fines aid recoveries, abolition of, 677 
explanation of the nature o^ 677 
note « 

Fiscal system, 716 (J t 

Fish^ies, exclusive, 675 
Fitsmerbert, 5\ , 

Fixtures, trade, when privileged, 
from distress, *498 t 
agricSffhral, removal of, allowe i, 
714 M 

Flag and field-officers, their, ank, 317 
Flew, 51, 679 
Foils, ^10 
Folk-land, 437 
Food, unwholesome, 102 
tiieft from want of, 592 
for cattle impounded, 713 
Foreign affairs, Queen’s prerogative 
in, 235, 236 
r coin, legitimating, 244 
parts, subject goiag^into, 185 
power, adhering to or serving, 2B5 
service) soldier on, 321, 323 
service, enlistment in, 323 
countries, our relations with, 
705,** 706 

cattle, importation of, 712 
Foreigners, 238 

naturalisation of, 714. See Aliens. 
Forensic medicine, 12 
Forestalling, 714 
Forest lawa- of the Saxons, 666 
rigour of jibe Norman, 6Q6, 67*0, 
812, 874 . . « 

when fallen into disuse, 6S6 
revival of, by Charles 1., 691 
Fofests, 421 * 

Forfeiture of lands and goods, what 
occasioned formerly, 601, ,003 
of lands, goods, and profits, what 
for respectively, 603, 649, 65G 
of land amongst the Saxon% 664 
foaf&my&xed by Magna Charta, 
«. 676 

Forfeitures, feudal, 670 
Forgery,^65, 705, 722 
Former statement of witness, 561 


r 


r 


Fortescue, Sir John, opinions, &c.: 
study, of the law by gentlemen, 
14 ; unwritten law, 43; learn- 
. ,ing of judges, 47 ; privileges 
of parliament, 128 
Foster, Sir,Michael, remarks: know¬ 
ledge qf criminal law, 575; 
homidde u 625 & 

Fox, Mr., his Lil%l A.t, 470 
France, dave becomes free in, 97 
‘ loss of our dominions in, 680 
engagemiiK, with, for apprellfen- 
Bion of offenders, 705 
Franchise, rec^at reforms, of the 
purlbrnentaryj 135—137 
new municipal, 401 
Ffankalmoign, tenure in, 434 
Fraud yitiates c.erything, 461, 5(R 
must bt. 'proved, 461 ,, 

distinction in civil law, 461, 

An fact and in law, 462, 463 
actual and Constructive, *463 
how and where cognizable, 463 
effect of, on contract or purchase, 
464 

negligence, after, discovery of, 464 
lapse of time no effect on, 465 
in contracts, 501, 504, 508—510 
Frauds, Statute of, its enactment, 
503 

sections relating to contracts, 504 
Fraudulent bankruptcy, 705 
Free services, {jil 
warren, 666 

Freedom of a borough, how acquired, 
401 

Freeman, 401 

Freight, no longer tfcp mother of 
wages; 717 

French, Norman, language of oral 
•> pleadings, 667 
Friendly Societies 699 
Full age, when infants arrive at, 
349, 350 

feudal exactions upon heir of, 413 
Funeral expenses of testators,"*457, 
458 


J'w'iosuB furore tolumpunitw, 582 
jfara, importation of, 679 
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(Tame duties, 714 
Gatne-laws, origin of, 666 
improvements in* 667 note 
Gaming, Gaming-houses, 717 « • 
Gaol delivery, 624, 626 
Gaoler, killing by, 608 A 
Gardeuer, bead, a menial, 35JJ, ^58 
Garter, knights of tfce, their'rank, 
312, 31 iP » 
when instituted, 312, 313 
Gaunt, John olL accession of his 
* posterity, 3?7, life* 
legitimation of rips natural chil¬ 
dren, 346 • 

Gavelkind, 436* • • • 

of British original, 668 * 

General average, 497 * 

gaol delivery, 621, 626 % 

verdigb, C33 • 

• GciJ^ral Assembly of the Church of 

Scotland, 281 * a 

General Customs, 46,*'47 
by whom their validity deter¬ 
mined, 47 

founded in reason, 49 
authorities on, & 

Gentiles, 567 # 

Gentium Jvtt, 22 

Gentlemen, study of Law by, 4—9,14 
name and rank, 314, 316, 317 
Geohtgical survey of the United 
Kingdom, 716 

George I. and his successors, title 
of, to the throne, 201 
George III. surrenders his royal 
hereditary revenue, 446 
Gestures, affronting, no excuse for 
fatal viohpee, 624 
Gibbon, statement of: Pahdects, 57 
Gift in contemplation of death, 455 

* Glanvil, his treati.se, 51, 73* 672 ' 
Glosses in t|je civil and canon law, 

552 , 

Goodwill,' 498 ,, 

Good Ifehaviour, judges’ tenure of 
oftice during, 240, 241 * 

Goofls, when privileged from dis¬ 
tress, 498 • t • J 
and chattels, forfeiture 603, | 
«649, 650 

Gothic law, conceiting homicide, 
617 • 
concerning murder, 619 


Governess, not dismisHible as a 
menial, *358 0 

engagement and salary, 3<J£, 363 
Govemmeit, origin of, 35 * 

the three‘forms of, 36 
mixed and representative^ 39 
the English form oft 40 
despotic, 114, 229, 550 
Government contractors, 138 
GraScbus, his corn-law, 370 ^ 
Grand assize,*673 w 

Comiumitr of Nortnandy, 83 
* serjeanty, 434 

Grand Jury, functions *>£■ i €26, 627 
Attempts to abolish, deprecated, 
6 * 8 _, # 

Grants deaj of, 446 • 

GjaviniL remark : sole magistracy, 
r SJ35 • 

Greek law, distinction in, «42 
Gregorianus, 66 ' * 

GjegorjfcVII., Pop&*292 
Grey, indy Jane, 184, 185 
Grose, J., opinion : challenge to 
light a duel, 612 • 

Grotius, opiqjgps : right* of occu- 
« pancy, 413 ; theft from starva- 
x tion, 592 • 

^Guardian, relation of, and ward, 347 
by nature, who, 347 
father’s accountability for estate* 
347 

for female children under Bixteen, 
347 

for nurture, what, 347, 348 
in socage, legally obsolete, 348 
when infants may oLoose their 
own, 348 1 

ftower^f fatixer to appoint, 348 
, by*statute,* or testamentary, 348 
when appointed by Court of 
Chancery, 348 * 

how he soyietimls •protects him¬ 
self, 349 * 

•of tohom Gic* fiord Chancellor is 
the supreme, 349 
.Guardians, Board of, 378* 
Gucrndly, Isle of, its laws, 83 

imprisonment ifU 491,'*49^" r * 

• * 

• H. » 

Habeas Corpus Act, when passed, 
99, 693 

• 3 p 
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—popnW error respecting, 99 
suspension of, 104 , 

Mibobes that gave birth to, 489 
i extdhsion of its remedies, 491, 
492 

enactments : "rents, 103, 489, 
49b’.; neglect df officers, recom¬ 
mitments, treason and felony, 
490 : refaEAl of writ privileged 
places, places beyond the ueas, 
fiH 

Habeas Corpus , Writ 103, 485 '* 

—493 

must be applied jfbr, 486 w 
its ancfimt origin, 487 a 

refusals to g- ant, 488 
alias and phirics, 489, *491 
when returnable, 492' v 

wher? it may issue, 492 ' 
Hadrian,, Emperor, 343 
Harlrtan I., Tope, 291 
Hale, Sir Mathew, remarks and 
opinions : Christian religion, 

1 ; civil and canon law, 54; 
common law, 57 ; parliament, 
126*? right of, sovereignty, 
164 ; Henry IV.'S usurpation, 
177 ; subject’s fidelity, 17M 
Higfii Court of Parliament, 2l| Jf 0 
oath of allegiance, 261; martial 
, law,,324; execution of children, 

850; Elizabeth's ]>oor-law, 375 ; 
feudal tenures, 423 ; trial of 
prisoners, 606 ; the word 
“arraign,” 628 note ; high 
troaaoij; 645 note ; laws of 
Edward I., 676; misgovern - 
ment /f the country, 724 
Hallam, Mk, statements and opi¬ 
nions : right of the, house 
of Lancaster, 179 ; murder of 
the princes, 180 note; Henry 
VIII.’s wii; 183; heirs of 
Mary Tudor, el 86, 488 ; am¬ 
bulatory administration of jus¬ 
tice, 526 ; feudal tenures, 423 
Half-blood may now succeed, 164, 
449,' 70S 

Hampc/in, *-Dr., .-confirmation of, 
* 293 s 

Hands, cutting off, 674 v 
Handwriting, disputed, 562 
Hanging, 653—655 


l 1 

HanovGr, House of, crown limited 
to, 199—201 
Hard labour, 659—653 
Harold II., usurpation of, 172,173 
Hordwicke, Lord, remarks : actions 
for deader, 469; Statute of 

• jlscs, 

Hares; killing^ 714* 

Hastings, -battl# of? 5 its conse¬ 
quences, 178, 665—669 
Head of the Church, 244, 270, 271 
the exprfcfe&on defended, 272—274 
Headborough, 89**- 
Health, preservation of, 102 
promotion of public, 711 
local droards of, 711 
' Heartay evidence, 564 
neir, feudal e&ictions upon heir, 
433,'’434 

Hengliam, 51, 079 ,>*?■ 

Henry Plantagenet, 90 
Henry I., his title to the throne, 174 
charter of, 671, 672 
Henry II., liis twofold claim to the 
^hrone, 174, 175 

’ crowns and survives his eldest son, 
175 

' improvements in the laws under, 
672 

struggle between English and 
civil law, 67*2, 673 
constitutions of Clarendon, 673 
justices inveyre, grand assize, 
esenage, 673 

Hcury II]., confinor Magna Charts, 
98 

right to the throne, 176 
writ of summons fo parliament, 
676 

Henry IV., how admitted to the 
crifwn, 177 

the two titles he set up, 177,178 
, the succession new-modelled, 178 
how he styled earls, SOS 
Henry V., lawful sovereign," 178— 

* 180 “ 
Henry VI., lawful sovereign, 173— 
’ 180 

title bf viscount, and when first 
created by, 308 

Henry VII., no title to the throne, 
180 

origin and pretensions, ISO, 181 
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—parliament fix tlic right of suc¬ 
cession, 1S1 

marries Elizabeth of York, 1S1 
his attainder purged on accession, 

234 

character of his law% 6S2 
fines, information?) Star Chamber, 

083 •• « 

Henry VIfT, fcis right to the 
throne, x82 

tampers > itRthc succession, 182 
* —184 * * 

power riven *!jiin to appoint a* 
sir ossor, ie» # 
his will, and* dispute (incoming 
the due execution of i * 183,184 
statute against vagal* • ?s anil 
beggars, 37'* 373 # s 
cce^isiustical- supremacy of the 
•*» crown, 084 


8*03 


Statute of "Wills and Statute ftf 
Uses, 684 *■ 

rccogui sauces and bankrupt laws, 
6& # 4, 685 

incorporation* of Wales., G£ 5 
strains the prerogative, 085 
Hereditaments, why so « i.lle<t 442, 
corporeid and incorporeal, 445, 
440 

title to, 516 
HSrmftgenionus, 56 
Hereditary Right to the Throne, 
158, 159 » 

reasons for an hereditary succes¬ 
sion, 10Ct 

mode of inheritance, 101—103 
lineal,and collateral consangui¬ 
nity, lftl 

preference of males to females, 161 
when crown descendible to issne 
female, 101 • '* • 

right of .primogeniture amongst 
females, 161, 102 • 

• doctrine of re] assentation, 162, 

• l08 

not indefeasible, 1C3, 164 
"'crown hereditary in new wearer, 
164, 105* , • 4 

,inviolability of this doctrine, 166 
«opinions of usurjiers, 165 
interregnums, 10G • 

Se£ Succession of British Mon¬ 
arch. ® 


Heretochs, 806, 807, 6Gi * 

Heriots, 4^9 • m 

High and low watermark, juris- 
dictfon between, 84, S5 • 
High Commission Court, 687, 691 
High Court ®f* Parliamtj^, what 
properly re, 21 & 

High seas, jurisdiction over, 84, 85 
offence* on, 85, *698 
Hi&liaTreason, 595—600 ^ 
statutoiy^lefinitiona of, 59%—598 * 
misprislbn of, 598 
recent acts sespecting, 598,. 599 
is arielony, 601, 045 * 

* punishment, 653, 654 
Higltw^y Act, 702* 

•Hiring' aqd service, 498 « 

Hiring servants. See Servants. 
Tlctfglley, Dr.? 274 * 

Hobart, Sir Henry, his Account of 

parishes, 86 * 

jiolrcyd, J., r$m,rk : committal 
fin* contempt, 540 
Holt, Lord, 51, 497 
opinions : committal bv secretary 
of stat ^. T 224 ; prerogative of 

• pardoiwng, 640, 041, 045 
jgVKoJy orders, who is a clejk in, 300 

who included by the term, 300 
Homage, the ceremony of, 427 
Homicide, 101 * • 


;79 


change in the law of, 578, 
divers kinds of, 605, 006 
justifiable, 606—609 
excusable, 609—61l2 
felonious, 613—62 If 
Hooker, opinion: htid of the 
Church, 273 I 
Bonestli vivcrc, how to*je rendered, 
, * Iff t * 

Honour, *Queen the source of, 242, 
213 • . 

Hospitals, {ay colorations, 387 
House, a corporeal hereditament, 

. • 445 9 * * 

breaking open in niglit time, 60S 
nouse of Commons, of«vhom con¬ 
sisting. 122, 123, 133 
who prevented from biRui§ im 
126, 127, K7—139 
lavs and customs, 127 • 
pxivileges, 127, 130 
privilege of parliament, 128 
* 3x2 



801 


INDEl. 


—privilege of speech ami person, 
1£9, 130 f 

tight to originate subsidies, 132, 
13§f * 

election of members, 135—143 
numlmr and qualifications of 
meiuliers,. 136,*37—139 
committee of, 148 
not included in the High Court 
of parliament, 215 * 

pu k ucation of papeirs by order of, 
475, 476 ' 

upon whom its character depends, 
72 4^ t 
Bee Parliament. 

House of Lords,"upon whoqj^t /olve 
: ts judicial duties, 10 
of whom consisting, 120—122 
its pi Alleges, 130, 131 
hy whoic. attended, 131 
votes by proxy in, 131 
protests, 131 v 

cannot frame new taxes, 132,133 
last appointed bishop excluded 
from, 293 

wbat entitles to a syrt in, 309— 

an 

right of bishops to sit in, 311 
its appellate jurisdiction, 51 
520, 521, 525, 545—548. 

Bee Parliament. 

Household, the (Queen’s, 246, 707 
Householders, inluibilant, 401 
Hugo, Professor, 56 
lliime, remark': the Protestant suc¬ 
cession, '200 
Hundreds, 8' >. SO 
Hunting, af dent punishment for 
ti'HUMgn’Ssion in, 6*74 * *' 

nunlle, drawing to execution oa, 653, 
Husband cannot grant, to,'or cove- 
. mint with wife, 335 
may bequeath to her, 33p 
must provide her with necessaries, 
336 *• ‘ 

liable for her debts, 336 
may ha\*a security of the peace 
against her, 336 
wl!SR B \ie flShy coniine her, 336 
* his right to her person, &c., 336 
seudinv libel of, to wife, 471 
Set* H unhand and Wife , Mar¬ 
riage, Wife. 


Husband and Wife, how called in 
law, 330 c t 

one person in law, 335 
r-oirpacts made between, when 
single, 335 

evidence for or against each other, 
336, 337? 557 

two persons i i civil law, 337 
See Marriage , jlmbwnd. Wife. 
Hyde, Sir Nicholas, 488 


Idiocy, an excuse far crime, 582 
Idiots, Loigl Chancellor the guardian 
of, 349 • 

commission of crime by, 582, 583 
recent measures in their behalf, 

71 * .. ‘ 

Ignoramus, 627 

Ignorance, when an excuse for criiic, 
* * 586, 587 , 

and intemperance twin Voots of 
crime, 712 

Ignorantia juris &c. vcminem 
ex-w'at, 5 SO * 

Illegitimate children, 345, 346, 348 
llUcitum collegium, 387 
Imagining king’s death, 597 
Immoveable projxjrty, 441 
Inqieaehment, of ministers, 232, 
235, 237 

Queen’s pardon cannot be pleaded 
to an, 642,«.M3 

Impediments to marriage, 331—333 
Implied allegiance, 263, 264 
contract, 510 
malice, 622 

Importations from foreign countries, 
706, 713 

Impossible conditions, 512 
Impressment, 325 
Imprisonment, legal and illegal, 
102—105 

. what amounts* to, 104, 105^483 
false, and remedies for, 488, 484 
punishment of, and periods, 650 
—652 

Impulse; uncontrollable, 584, 585 
Inadequate consideration, 508 
Income, accumulation of, 44S 
Income-tax, 716 * 

on royal revenue, £46, 707 
Ineoinpetency of witnesses, 558 
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Incorporeal hereditaments, 4l5,446 
Incumbent* why so styled, 302 
Indefeasible right to the throne, 
none, 163, 164 4 # 

India, army in, 324 
government of, 701 
Indictment for libel^\29, 4JJP—479 
for high treason,,522 * 

of a prisoner, *620, 627 
Induction of a clerk, 301, 302 
Inevitable nece^ity, 587“ -501 
Ihfaucy, when an ej&ute for crime, 
581, 582 

Infant# cannot sit in parliament, 126 
ages of male‘and fewial^l'or diffe- 
rent purposes, 3-10 * 
wficn they become of age, 349, 35?) 
privileges and Aisabil^tit*), 350 
lio’y they sue ami are*sued, 350 
Vcapital punishment of, 350, 351 
laches of, 351 * * 

alienation of lathis, 
tracts, 351, 352 
Iuferiqr Courts of lsiw, 

5Sft) • . 

appeals from,*545 
procedure of, improved, ?20 , 

Influence, undue, at elections, 140, 
141, 708 

In furvid paujteris, suit, 381 
liPformation in nature of quo war¬ 
ranto, 305, 61>5 
criminal, for lil*l, 470, 477 
in lieu of indictment in Star 
C}tarabe% 6S3 

Infortunium, qgr, homicide, 600, 
G1(J ‘ 

Inhabitant householders, 401 
Inheritance, of the crowb, 158—ICG 
right of, 417, 418 
amendment of the law 9t\ 4 4£f • 
In jjulicio, non crctlUur, nisi ju- 


deeds, con- 
514* 527— 


• • 


ratis, 312 


Injuries, redress g £ 109, 110 , 

. private, of the suljject, 231 
civil, distinguished from erftnes, 


577 


bodily, action for, 578, 679 
damaging to life, 6 & 0 , 722, 72if 
injunction, writ of, at common 
law, 583, 720 • 

Innkeeper’s servant robbing guests, 
364* • ' 


Innocent person, killing i[n, 591 * 

Inns of Co§rt* 13 _ 

Inquests, coroner’s, 252, 253, <775 
Insane persons, acts of, 50$, 582*— 
584 ‘ 

criminals, custody &c. gf, 712 
Insanity, 509 m 
how far an excuse for crime, 683 
theory*of moral,* discarded, 584 
feprieve on the ground oJL648 
Insolvency,jurisdiction in, aV, 715* 
Insolvent debtor’s Court, 537 
adjudication of, final, 545 
Insolvents, country, 537 , 
institutes of Sir Edward Coke, 51, 
•55L. * 

, ofeivdlaw, 56, 57 « 

Institution of a clerk, 301 
•jiisjjlt to judges, kc., 538,*541 
Insurance, policies of, 44)8, 500 
Intemperance ami ignorance* twin 
, jpots of ciiius, 712 
Intention, guilty, criterior of crime, 
582 

Interest reiyublivai -at sit Jims litijim , 
544 

[ntrrna nog curat prwtor, 95 
terlineation in a will, 453 
ternational copyright, 705 
Interpretation of law, 64—66, 552 
—554 » • 

Interregnums, why none now, 164, 
167 

their occurrence formerly, 160 
Interrogatories, in ^common law 
courts, 533, 7201 

Interruption of jndicul proceedings, 
539, 540 1 

intestacy, 455—460 * 

Intestate, ttnd quasi-intestate, 455 
administration of his effects, 
450 -458 «. . 

distribution o# surplus of estate, 
45 S-^46'5 

* InDtixicaticp, excuse for crime, 

565 

* Inventory of deceased* effects, 458 
Investiture, of secretaires of state, 

223 » - ♦ - 

par a nnvlum et baculum, 2 {ftJ 
• 292 . 

per xceptrum, 292 
feudal, 427 


iT^xir 
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• •• 

Ionian islands, protection of, 206 
Ireland Brehon law in,c 76, 77 
Set King John concerning, 76, 

Poynings’ laws, 77 
union /»f, with England, 77 
articles of tkri union, 78—81 
beneficial results to, 81 
sale of encumbered equates in, 
108, 707 
poua-law of, 380 
new colleges in, 710 
Irish Encumbered Estates Act, 108 
Isaac, rccU >; tnshis father's well, 41(1 
Isidore, St., canons of, 59, 60 
Isle of Man, 8*2, 83 ■■ 

Issuer, trial of, 675 
in London and Middlesex, 526 ■ 

•• r » 

J. 

.TacoVs bequest to Joseph, 450 
James!., bis titles to tlie t v rone,» 
186, 187 1 

asserts his divine right, 187,188 
what great struggle began with, 
180 * W1 
creates baronets, 313 
strains the prerogative, 690 £ 

laws against witchcraft, 690 
James II., attempt to set him aside, I 
- 189—»192 

his accession and abdication, 192, 
094 

how his misconduct affected the 
constituti >n, 193—195, 226, 
227 * 

“Jane, Quc^ i of England,” instru¬ 
ments .gated as in her reign, 
184, is:; 

Jenkins, Sir Leoline, opposes the 
Bill of Exclusion, 191 
Jerks, committal of, 489 
Jeofails, .Statute, of, 693 _ 

Jews, how far exclud&l from parlia¬ 
ment, 127, 283, ‘2S‘> « 

civil and religious rights ofi 28S, 
709 

evidence of, 557 
whffu"tiie'cnief traders, 670 
regulations of llichard I., 674 
Jewish lapr, as to homicide, in noc¬ 
turnal house-breaking, 609 
as to murder, 619 


Jesuits, 287, 705 

John, King, imposes the English 
laws upon Ireland, 76 
graili ts Mayna Chart a, 98, 674 
his pretext for seising the throne, 
175 

why so many espoused his cause, 
17 6 - - . 

resigns his right of electing pre- 
. lates, 292* 

ascendamjv of th' pope, 676 . 

Johnson, Dr.,' remark : rule of 
revelation, 18,'19 

Joint-stock vjomjianies, 498- 
dissolution of, 395 

. growth of, in late yes!7s, 396 
incorporation, 397, 715 
registiat’on, 397 
winding up affairs'of, 397, 715, 
compulsory dissolution of, 36 S* 

* c 715 

Companies' Clauses Consolidation 
Act, 398 

Journals of parlisftuent, 563*. 

Judges** the, determine what is the 
law, 47 

i their number, 47 note 
effect of tlieir decisions, 49 
assist the Lords with their advice, 
131 

cannot sit in the Ilousc of Com¬ 
mons, 137, 138 

counsellors of the Queen for law 
matters, 217 

commission and salaries, 240 
power and independence, 240— 
242 

various ranks, 317 »■ 

writs of lutbea* corpus issued by, 

t 485—493 

* recently augmented powers, 518 
—520, 719, 721 • 

can pronounce verdicts, 520, 
570 

sittings at nosi prim, 523 
of assize and nisi, prias, the term, 
524 

tlieir proceedings on circuit, 524 
at chambers, 524 
appeals from, 524, 525, 544 
questions of law for, 526, 527 
of the inferior courts, 527, 529 
coubcmT>ts against, 538—541 
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t 

—tlieir discretionary power to post- 
, pone judgments, 036 
forfeiture for drawing weapon on, 
049, 0f>0 ♦ • 

can record sentence of death, 654 
Judgment, bringing prisoner to re¬ 
ceive, 03^ # * » i 

exception^ and plba in arrest of, 
034 

consequences of, 035 
jlisrretiuuary • postponement of, 
(>30 , 

amending, affiflaing^>r reversing, 
63U—038 , “ . 

of death,Recording, ft54f 
avoiding Weoution of, by reprieve 
or pardon, (Kill— 040 
Judgment creditor and debtor, 520 
Jjjdicalurc, courts of, 239 
Judicatures, Welsh and English. 

7U3 ♦. ** 

Judicial* Committee of the Privy 
Council, its appellate jftrisdic- 
tiJa, 02, 220, 537, 545, 540 
when established, 220 * * , 

Judicial oaths, [Ji See Oath% 

Jura i/cnsQuarum. and rerun*, 93 • 

J uramentum fid cl kalis, 423 
Jurats, 83 

Jurisdiction of ecclesiastical and 
maritime courts, ^1, 02, 718 
of superior courts, 515—527, 
718—720 * 

of inferior courts, 527—530,718, 
720 * 

of Courts of Equity, 531—53G, 
72(> 721 

of Court%f Admirajty, 01, 84, 
85, 537, 718 

iu liankruptcy and insolvency, 

537 ‘ 

exercise tmd excess of, 512 
m of. local courts, 720 * 

summary, of nfogistrates, 721 • 
Jurisprudence, true principle o£ 27 
..Homan, 54 

ecclesiastical, 59 t 

conimercia?, 494 * .* • 

• criminal, 573 
• Norman, 667—069 
Jurists, 12, 13, t>5—60 • 

Juror, insulting, in county cotpta, 539 
qualifications of, 571 , « 




Jury, when it may he dispensed 
with, A20 • m 

questions of fact for, 526# 257 
when verdict may he set asidl, 
544 

trial by, 66#—572. S» Jury, 
Trial by. * 
difference of English and Scotch, 
,.571 * 

snrSmonijjp and formatioi^f, 571 
, mixed, or dc medietate Ituguce, 
, 571, ?»72 

empanelliug* and functions of 

• gftind, 020—62# 

j attempts to abolijjJi grand, 628 
j chSll iiges of the, 630, 631 

* swearing of, 632 * 

/ mode of delivering verdict,* 632, 
•633 * 


discharge of, 633 * 

can adnpt verdict to the mlrits, 

• «»4, 721 ? * 

Jury,‘Trial by, 500—572 
unknown to ancients, 566 
utility of, 567 , • 

* encroachments on, 568—570 
Jurymen, 7* 

Wus commune, 46 » 

Dccrctalinm, 60 
gentium, 22 

postliminium, 267 * * 

Justice, administration of, 239, 525, 
675, 718 

Queen the fountain o£ 239— 


242 \ 

Justice, courts of, deisl 
551, 552 1 


(dons of, 49, 


551, 552 1 

rigli| of a«cess to, 1J9, 110, 543 
Justices in eyre, 598, 673 
.Justifies, lairds, of Appeal, 535 
Justices of the peace. Soe Peace, 
Justices of.. *• » 

Justiciars, .kill’s, 367 
Justifiable homicide, 605 
' to satisfy tne requirements of the 
, law, 600 

for the advancement of justice, 
607 . ^ „ 

for the prevention oi crime, 608, 
tJ09 


Justinian, his Institutes, 4 et passim 
definition of municipal law, 42 
code of, Sjf —57 
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Juvenal,'* quotation from, 344 
note 

Jwenfie offenders, whipping, 650 

. • 4 

K. 

Kent, Chancellor, opinion : liability 
of Judge,,543 

Kenyon, Lord, opinion : what con¬ 
stitutes crime, 582 «■ 

Kum, doctrine that he never* dies, 
JiW, 166, 167 * 

difference between ancient and 
modern, 160 

de jure, and de facto, 179» 
and parliament may dispose (if 
’ tho crown, ’172, 176,^00, 201 
law as to, when a minor, 207, 208. 
compassing death of, 597 4 
levying war against; 597 ; * 

adherence to his enemies, 598 
slaving his great ollicerB, 598 
Killing another,*, tfhen justiciable* 
See Homicide'. * 

Kin, next of, 457 

Kingston upon Hull, court of, 528, 
529 •' w « 

Kinsman of the whole and half 
blood, 162, 163, 449, 703 
Kirk Session, 280 
Knave, calling a lawyer, 468 
Knighthood* origin of, 313, 314 
Knights of tlio shire, their qualifi¬ 
cations, 138 

first writ of summons to parlia¬ 
ment, 11^ 676 

Knights, tlieif designation in Latin, 
314 /, 

of St. Geoagc or the Garter, 312, 
313, 3lF 

banneret, 313, 317 * i * 

of the Bath, 313, 317 ' 

bachelor, 313, 317 
Knight-service, tfnAreby, 314, 432, 
669, 670 v 
Koran, swearing on, '367* 6 

. L. 

Labour, property in, 356 ' 

wli«h uncased os fit test of desti- 
*■ tution, 356 1 1 

presumption os to compensation 
for, 3&7 

hard, 650—653 


Labourers, hiring and wages of, 359, 
360 

month's warning not given to, 
r 860 

justices can compel persons to 
become, 360 

Lackey whew not imputable to 
iniant, 351 c ^ 

Lassos viujestatis crimen, 596 
Lage, meaning 6f, 45 
Lancaster, ^ epunty palatine, 90 , 
winter assize for county of, 524 
Lancaster, court .of Common fleas 
at, 514-522, 529 
Lancaster House d£ ^ueage and 
accession, 177, 1* 
why lawful sovereigns, 3 79 
Land, shpt*xiority of jiroperty in, 
440, 441 - , 

bow designated in Law, 4‘42, 

* base of, tor a term of years, 444 
tenure, transfer, and descent of, 

161, 162, 406—449. See 
Tenures, Property, &Cr‘ 

fyow rffocted by the invention of 
u^es, 680 

< lmw affected by the Statute of 
Uses, 681, 682 

enfeoffment of the owner, 682 
transfer by doed of bargain and 
sale, G83 

transfer Indeed of lease and re¬ 
lease, 083 '• 

transfer of, simplified. 714 
Lauded estates, descent of, 161, 

162. See Laud, he. 

Landlord and tenant* law. of, im¬ 
proved, ( 714 » 

Lands' Clauses Consolidation Act, 
398 

Lappenbcrg, 1 46, 171 
Lapse of time iu the case of fraud, 
«■ 465 P , 

Lapsed legacy, 458 
Larceny, 601, nnd note 
Lathes in Kent, what, 89 
.Latent ambiguity iu an instrument, 
, 506" , • 

Latimer and Ridley, sheriff justi¬ 
fied in putting them to death, 
588 « 

Latin, when used in lart proceedings, 
6j>7, 679 
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Laudanum, felonious use of, V23 
Law, study of the, 4—14. 
definition of, jf5, 16 
natural and revealed* 17—l2(b 
validity of human, 19 
obedience to ltad,yL9 
of nations, 21— ‘£i» • 

municipal, <24—88 
promulgation*!’ 2(T 
the four parts of a, 29—33 
common, 42-y-53 

* mil ami canon, 6% —62 * 

distinction between, and ethics, 9 5 
military and mattM, J}23, 321 
naval, * • « 

meveanH 494—500 * # 

questions of, !i^r the judged 526 
supposed uncertaintyj>f- the, 549 
•-554 • 

t •criminal, 573—656 

ignorance of the, no excuse, 586, 

587 

true meaning of presumption as 

^knowledge of, 587 
obligation to* execute, ftSS, 591 
proceedings, ^language formerly 
used in, 667, 679 * # 

Laws of the C« mfeasor, 45,46,662,671 
why so called, 45 

Laws of England, their Christian 
• character, 1- 3 
countries subject to,' 70—91 
observance of, >y the sovereign, 
225—228 

their multiplicity, and its causes, 
549-551 0 

compiyatlve perspicuity of, 552 
suppusedpuicertaint^ 552—554 
rise, progress, and gradual im¬ 
provements of, 657 
Laws of matter metaphysical, lo • 
Lawsuits, ahief causes of, 552—554 
Lay corporations, 385—387 • 

Beagues, power ofagaking, 236, 237 
Leayied professions, ,11, 12 
Lease and release, invention of,*683 
Legacies, 458 
Legacy .duty, »455 , 

Lpgal consideration, mat is a, 508 
Lpgatine and provincial constitu¬ 
tions, 60 * • 

Lcgei’poaterioMs priores contrarias 
abivyunt, 66 * 


• , 

Legitimate children, 340* 
Legitimation by act of Parliament, 
180. 183, 346 • 

in th<r civil and canon faw, 340, 
345, 346 

• Le Grand Comfmnkr, 

Leonards, St., Lottjp 144, 548 

bis letters on tlie Sale of Estates, 7 
his New Wills Act, 451, 452 
Opinion : law and equity 532 
Letters apostolical fronrtee of Borne,* 
void? 709 * 

Lex Julia majedatis, 597 

Lex Mm coy it ad inqiosaibUia , &c\, 

• 512 

LexmoQfcripta, \fhat it includes, 

. -42—53 # 

JjfX tjfripHi, 54—62 
*Lil,%r judicialix, 44, G61 • 

Libel, what constitutes,*102, 46S 
seditious, 130 • 

, against public*,ed private jiersons, 
*469 

frivolous actions for, 469, 478 
how words to be understood, *4 6 9 
1 a questiej^f fact Tor tile jury, 470 

• j udge sh§u Id deti ue the crime, 470 
mode of publication, 4J1 
sending libel of hushand to wife, 

a publication, 471 
in newspapers, &c., #471, 4f3, 
717 

truth a justification, 472 
the new law of, 472, 473 
actions for, 473, 478, 517 
defence, 473 \ 

punishment, 474 1 
threatening to pultlsh, to .extort 

• nftmey,* 474, 603* 

, fraUicutton of parliamentary 
papers, 475, 476 
criminal information for, 477 * , 
damages, 47£r • 
policy of the law, 479, 717 
•LilJbl Act, *Fox’s, 470 
Lord Campbell’s, 472, 717 

* Liberty, definition of, 5$ 
natural, 95 

political or cflpl, 96,“ITS, ll3 * 
personal, riglA of, 102—106, 4o8 
oftthe press, 102, 111, ^77, 717 
religious, 111, 708 
restraint of wife’s, 338 
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•Libraries, public, 710 
Licence^. Royal, to marry a queen 
"dowager, 211 

<o enlist iu foreign servjfa, 323 
Licences, special, to marry, &c., 294 
Licentiousness, as opposed to liberty, 
113 f 
Lien, 499 

Life, preservation"of, 101, 102 
policies of insurance on, 499} So 0 
•Light, man bright to, 4 io 
Limits, preservation of, 101, 102 
Limitation, of evidence, 564 
of the Royal prerogative, 10£, 23L 
—233, 641—643 
Limitations, Statute of, 50£^ »* 
Limits of king’s palace, v striking 
within, 649 , ^ 

Lineal decent of the wown, 1& 1 — 
163 - 

descent of estates, 449 
Lionel, duke of'OJirence, tithi o£ 
his posterity, 77 ‘ 

Littleton, 51 

Coke’s commentary on, 51, 52, 
265, 2W6 * 

remark : sons of gentlemen, 315 
Livery, 446. 634 

Livings, licence to hold two or more, 
294 

presentatum and induction to, 301 
law against holding, in plurality, 
302 

Livy, quoted, 56 

Local courts, in England and Wales, 
720 P 

Locke, remark«and opinions: know¬ 
ledge ofllaw by gentlemen,' 6 ; 
misconduct of James II., 194 ; 
wrong inflicted by the sove¬ 
reign, 231, 232; prerogative, 

, * 235; right of Eoiuan Catholics 
to toleration, SP'i; right of oc¬ 
cupancy, 413 

Locomotion, right of*10?—106 
Lodgers at a public-house, 709 
Lodging-houres, common, regulation 
of, 711 

Ldtalfcrd^/im) . 

London, a corporation by prescrip¬ 
tion,,^ 8 8 * 

franchises of, 395, 675 
clmuges contemplated, 395* 


London and Middlesex, sheriffs of, 
249 c 

trial of issues in, 526 
Long parliament, 118 
Lords, Ho use of. See Houxc of Lords. 
Lord Lieutenant of Ireland, 166 
Lord^of manors, 437 
commutation a? theft* rights, 439 
Lords Justices of Appeal, 535 
Lords temporal and spiritual, 120— 

122 > i - 

LoBt goods, finding, 414, 415 
Lot, bis quarrel with Abraham, 411 
Lough) lurovgU,* U*rd, opinion : Imu*- 
gaixm 50? * a 

Lunatics, guardianship™ 349 
contracts signetVby, 509 
connniASivu of crime by, 582 
recent enactments in their behalf. 
712 * ' 
Ljfrdhurst, Lord#. 548 
opinion: usage, 507 
« 

M. 

Macaulay,*Mr., remark of: British 
army, 321 
Machines, 716 

Macqueen’s Practice of the House 
of Lords, 9 note, 547 
Magna Charta , the oldest statute 
extant, 63 

when obtained and confirmed, 98, 
99, 674 • 

enactments and provisions; ar¬ 
bitrary imprisonment, 99, 103; 
freeholds, 106,* 107 ; adminis¬ 
tration of justice, 169, 110 ; 
constitution of parliament, 115; 
period of summons to parlia¬ 
ment. 116; election of prelates, 
e 292; trial by equals, 311; 
personal liberty, 487 1 

other provisions, 674, 675 
Magistrates, liabilities of, 8 
unpaid and stipendiary, 256, 
election of, amongst the Saxons, 
663, 679 

summary jurisdiction of, 721 
Mahommedans, 557 
Maintenance, the offence of, 363 1 
Majority of corporation, 392 
Mala in ac, 80 ‘ 

Mala prohibita, 30, 31 
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Malcolm, King of Scotland, mar¬ 
riage of, 175 

tlie ancestor of James I., 187 
MSes, preferred to females In the 
succession, 161 * 

Malicious words, 47 hr See Libel. 
arrest, actions foif 480 • 9 

prosecution,® 481^482, 5fG 
Malice, 40r-~48l 
aforethought, express and irn- 
plied, 622 • , , , 

Wafiiin WinJet (rtafem , 350 , 

Malt-tax, prudnflU of, 3 78 
Man, lwle of, eovernwbni and his¬ 
tory, * m 

vested iridic crown, 82, 83 , 

imprisonment i§, 402 
court of chancery in, |39 
Mandamus, prerogative writ of, 486, 
*• 532, 695 

writ of, at commpn law, 532, 533 
Manors,* derivation of the word, 436 
how distributed, 437 • 

courts falli'ii into disuse, 437 
tenants, estates, and c»sbjms,of, 
438 • 

rights of lords, 430 m • 

Mansfield, Lord, 497 
opinions, &.c. : contract of infant, 
361 ; superior courts, 516; 
equity and law, 532 ; duress 
prr win as, 590 

Manslaughter, definition of, 600, 
610, 616 

lioAv distinguishable from chance- 
medley ;<ml<*norder, 617, 618 
punishment, 618, 610 
Margaret, sifter of Edgar Athol ing, 
175, 186, 187 

Margaret, (Laughter of Henry YJ[I. 

and Eliitabeth, 187* ' 

Marines, what, in point of law, 324 
si\J)ject to what laws, 324 • 

Maritime courts,•practitioners in) 

• ,12, 13. » 

Jaw used in, 12, 13, 61, 62* 

* controlled by common law, 61, 
62 - • . .• 

. appeals from, 545 
Market, 516 

Marquis, rank, hame, and autho¬ 
rity., 307* 

when made a mere titl<^ Sof 


Marriage in chivalry, 432, ’^33, 434, 
669, 6|1, 672, 681 # 

Marriage of king or queen, whife a 
inUH 208 ■ * . 

of Queen dowager to a subject, 

• 211 •* • 

of members of tlifr Royal family, 

213. 214 

o£ Disinters, 294 
regarded in law as a ciril con¬ 
tract, ^130, 331 ^ 
parties hiust be billing and able 
to contract, 331 
canonical disabilities, 331 
legal disabilities, 331—333 
w&lri t^bhe prohibited degrees, 333 

• mifct bp contracted in due ^brm, 

/ 

* ir*»des of legally solemmstfhg, 333, 

334 • 

how it may be dissolved, 334 

• SettLirurcc. *J » 

legli-l consequences of, 335—330 
when infants may consent or dis¬ 
agree to, 340 • 

1 actions fqfobrcack of promise of, 
. 330, 516, 557 

See Husband, Wife. v 
every will revoked by, 453 
of British subjects abroad, 705 
registration of, 717 * • 

Married wotnan, generally disabled 
from mqking a will, 451 
Martial law, what, 324 
under Charles I., 691 
Mary, daughter ofTfclenry VII., 
marriage of, 1861 
Uhntatioq of the crown to lipr de- 

* sc&ndants, 183 “ 

. tie* h^rfi still living, 186 
Mary I., bastardized and again legi¬ 
timated, 163, 182, 183 
acts qpsqrtinCTie* title, 184 
salutary civil laws of, 685 
•Mafy, d&ujyhttr of James II. See 
William and Mary. 

9 Master in Chancery, ofiyie abolished, 
"535, 720 

Master of the Hells ‘mffJHfe e&cftd 
Jbeml>er of parliament, 137, l53 
a conservator of the peage, 255 
his duties, 535, 536 ^ 
appeals from, 545 
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■ Master, delation of, and servant, on 
what founded, 353 
ectefit and necessity of this rela- 
, tioC, 353 / 

their relative duties, 359 
not hound to gi.v# his servant a 
character, 359 ; hut if he do 
it must be true, 359 
his authority ever an apprentice, 
360,361 

may assist, his servanf in a law¬ 
suit, 363 ■ . 

may Bue any oqe for heating 
him, 303 v , 

may justify an assault in his de- 1 
fence, 363 • 

may bring on action for*Seducing 
away his servant, 303, 364 
when <..nswerable foe. his servant's 
acts, 364—366 

wlg*n his permission equivalent 
to a command^ 364, 305^ 
when liablu for what his se’vaut’ 
gets upon credit, 365 
when answerable for his servant’s 
* negligence, 365 
notanswerahle for savant’s wilful 
wrong, 365, 306 

how affected by trust reposed in 
his servant, 366 
Matrons, j$ry of, 647 
Mayor of a corporation, 400 
a justice of the peace, 256, 404 
election of, 402 
powers and duties, 403, 404 
Maud, or Jfltilda, daughter of 
Henry Ii 174 

her legitimacy questioned by $te- 
jfhen, lli 

disputes the succession^ witi^liLu, 
174 


compromise between them, 174 
M&ule, J., opinion^ Jgnorance oftlie 
law, 586 s> * • 

Maxims of law, concerning :—rets, 
of Hod, 512; allegiance, 265 ; 
caution^uid want of cautionin en-' 
gagements, 462; drunkard orn- 
• vait ta^ j)' crime, 585 ; drunkeu- 
■ ness, 585; dujs and debts of 
a corporation, 394; equity, 69; 
evidence, 312; fact and law, 
553; fo.'ce of an obligation, 153; 


-guilty intention, 5S2 ; igno¬ 
rance of the law, 5S6 ; impossi¬ 
bilities, 512; language of 
, documents, 506 ; litigate, 
544 ; madmen, 532; malice, 
350 ; manage, 331; master’s 
^rqpponsibi /ty, 365 ; matter for 
judge and. jurj, ^26 ; moral 
duties, 95 ; non-prohibition, 
864; paternity, 340; personal 
actions, 578 : principal and 
agent, 3o4, 364, 865, 36b ; 
prior and posterior laws, 66 ; 
prosecution, 544, 638 ; pro- 
tectjpn and obedience, 266; 
purchaser, 462 ;%espect for 
Other’s interests, 711; Royal 
parloq, 04l ; Royal prero¬ 
gatives, 233, 234 ; speaking 
ill of wrong-doers, 472; wei^bu 
- , of a majority, 392; what con- 
stituted a collet/ium, 334 
Measures, weights and, 465, 675, 
702 

Metlicin.Cjoforensic, 12 
Medical men, 11, 1 2, 102 
,Members of Parliament, S—10 
fur Scotland, 74 
for Ireland, 78, 79 
their privileges, 129— 131 
Memory of niiui, the term, 53 
Mendicancy, ancient acts against, 
373 

Menial Servants. See Scrvavta. j 
why so called, 357 - 
who are, tbough-not living under 
the roof, 357, 353 
who are not, though giving under 
the rooi, 358 

hiring, wages, warning, &c., 353, 
f 359 


Mercantile Law, 494—500 
(developed by merchants, 495 
r from what det^nble, 496 
scope of, 49-3 ( 

persons, 498 
property, 498 
it _ contrasts, 498 , 

remedies, 498 

usages recently challenged success¬ 
fully, .499, 500 

Mercantile marine, nc v code 326, 
71J 


■t « 
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Merchant seamen, 702 
Merchant .Shipping Act, 827 
Merchant strangers, protection of, 

. 675 » * 

Mercen-lage, 44, 662 / 

Merton, Parliament A, declaration 
of the peers at, «46 • # 

Message, the Royal? to adjourn or 
prorugire parliament, 153, 
154 

Messages of the Houses. 149 note 
Mesne lords, 430 J 

Middlesex, sheriff o f, 24 9 
Military tenures, 4*8^428, 432 
aholition of, f34, 692 • 

Militip, wlieh fii-st established. 019 , 

definition of, 31^1 
history of, 319, 320 - • 
jirestni militia law, 321 
^Ain nftw be exercised out of their 
own counties, ^21 • * 

can he sent, as volunteers on 
. foreign service, 106, 321 

whci*, subject to the articles of 
Mar, 324 • » * , 

Military and Nival estates, 319— 
327 * * 

laws, improvement of, 70S 
Military, regulation concerning the, 
in time of elections, 140 
fiot to be confounded with the 
Militia, 319 

Ian' as to quarto^ng, 321 
subordination of, to the civil 
I>ower, :*S4 

employment aS, in case of riot, 
325, 

See A rmijf Standing A rmy. 
Military law, 323 

different from martial larw, 32$ 
Military tenures. See FeMlalSyxteiu. • 
Millsp employment of women and 
ghildren in, 362, 712 • 

jfmes, employment, of women and 
■ flhildm in, 362, 712 
Mijysters of the crown, 151 
'impeachment of, 232, 235, 237, 
Minor king or queen, 207, 208, 

. 234 

Minors. See Infant a. 

of the royal family, 213* 
Misfortune, aif excuse for crime, 
586 . * 


Misbehaviour, judge removable for, 
240, 527 . . 

in cour^ 540 , 

Misdemeanors, 92. See Crimt, 

' Felony. ' 

Misprision of ti^ason, 598,*599 
forfeiture for, 649, 650 
Mistake, when an excuse for crime, 
A86,»5S7 * 

MitloiA’s Treatise of Pleading, 68 
Mixed juri?S, 571, 

Moderator ?n chufbh of Scotland, 280 
* Monarchy, a, 36, 38, 229, 230 
Monasteries, 297, 68T 
Monastic orders, 28£, 705 
Mon4y, yaerogative of coining) &c., 

• 243 . 9 

t finding, in a bureau bought at a 
9 suite, 41 (f * 

obtaining, by false preffences, 4C6 
threatening with a libel id ex- 

• tart, 474, oflfiP 

Monk? civil death of a, 101, 102 
Montesquieu, o]nnions : the British 
constitution, 112 ; loss of «ur 

* liberties* 566; higfi treason, 

• 596 s 

Month's warning, 358, 3£2 
Moors, 557 

Moral insanity, theory of, 584 
Moravians, affirmation oty 285, 7(53 
Mortmain, Statutes of, 389, 451, 
678, 680, 695 

Moses, the Five Books of, 557 
Mother, power of, ovge child, 345 
of illegitimate child jl340 
Mothor-churchcs, 86, tj7 
MotiVes. imQUting corrupt, 469 
Iffoyealfle property, 44r 
JVIovcsjblqp, "409 

Municipal Corporation Act, 404, 
701 . -w 

Municipal .Coronations, remodel¬ 
ling o$ 3^} 

* government of, 400—404 

# new franchise, 401 
regulations as to property, 404 

Municipal Law, why so calle d. 
definitions of,*£4—28 m 

of England, 4>i —53 
Murder, its guilt, 21 # 

of one’s self. See Sclfmvurder. 
of felon or^tnutor, 60o 
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—how tttstinguiahable from man¬ 
slaughter, 617, 613, 622, 624 
Dilfftl, of another, 619 
i puuidumcnt of death fcfr, 619 
etymology of the term, 619 
definition and nature of, 619, 620 
modes of, immaterial, 621 
by bearing false witness, qvcere, 
621 * * 
what is requisite to mabcf the 
killi*^622 

death within' a .year and a day, 
622 

of alien or rutlaw, 622 
involves malice aforethought, 622 
provocations «o, 623, ^24 
accessories, 625 «■ 

forfeiture for, 649, 650 * 
Museums, public, 710* , ' 1 

Mutiny Act, 61, 118, 323 


Name of corporation, 388 > 

National debt, effect of, 695 
Nations, law of, 21 —23 
Natural-bttrn subjects^260, 264,621i 
Natural persons, 93 
liberty, 95, 96 

Naturalisation of foreigners, 705 
by nut of parliament, 218 
"by certificate, 218, 268, 209 
in the colonies, 269 
Nature, law of, 17—20 
Naval and Military estates, 319— 
327 

laws, improvement of, 708 
Navarre, Qtf en dowager of, 211 
Navigation Acts, repeal of the, <826, 
706, 7« ’ * 

Navy, the Royal, -impressment Sn^ 
325 

, recent inducements to volunteer 
in, 325, 326^ 
code of regulations for, 326 
Necessaries, suppljfiflg wife u^th,, 
336 

Necessity, when an excuse for crime ,' 
587—592 « 

he faeaflf&no, writ of, 105 
'hemo debet bis v&cari proeddem 
causd, 544 

Nemo pat+iam, in qud natus eft, 
ejeuer^ Sic. possit, 265 ' 


Nephew, king’s, meaning of, in a 
.statute, 213 

Nevile, George, Duke of Bedford, 
degradation of, 312 
Next of kinj, 457 

New road, mrJcing, through private 
grounds,. l|07 

Newspapers, publication of libels in, 
471, 47-3, 717 />- 
repeal of stamp duties on, 716 
Nicolas, Sir Harris, statements, &c.; 
accessidn * of Richard I., 1 i 5 
note ; death *of Richard II., 
177 ; puowt of Richard II., 
180.J body Jane Grey, 184, 
185*; officers of the crown, 
222; secretaries of state,' 223 
Niebuhr^ discovery by, 56 
Night time, burglary in, 608j 
Nisi Prim, 523 o’ 

ruling of judge at, 5-14 
Noah, 619 < 

Nobility, derived from tlie Queen, 
306 

See tjia various degrees. 

Nfliiage, when an excuse for crime, 
» 581, 582 

Non potest rex gratia m facere 
cum injurid , &c. aliorum, 

641 

Non-claim, by infant, 351 
Non-commissioned officers, 323 
Non-conformist,. 283 
Nonsuit, 242 

Norman conquest, 173,* 426, 665— 
670 

French, the language of plead¬ 
ings, 667 .» 

jurisprudence, 667—609 
Normans, 172—174 
'their influence on the laws, 665 
—669 

Not Guilty, plea of, 629, 630 
Nottingham, Lqjk?, founds the pre¬ 
sent system of equity, 696 
remarks : union of Scotland) 75 ; 
Statute of Frauds, 503 ; judg¬ 
ment of the Lords, 518 
Morels, or NcV Constitutions, 55, 57 
Nudum pactum,' 507 
Nuisance,,when tvie Queen cannot 
pardon, 642 > 

measures for suppression of, 711 
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Numa, corporations introduce, by, 
384 

Nuncupative will,* 454 

Oaths, judicial, 3 J 
coronation, 227, 
of allegiaww, 12$, 262 * 9 
of suprelfacy^l20, 662 
of abjuration, 126, 127, 262 
law as to Dissenters, Quakers and 
' Moravians, 2S4f 365, 560, 700 • 
of Roman Catjinlics, 285—287 * 
of J^ws, 288, 
of fealty, 427 • * 

of Turks and Mahoinmeoans, &c., 
557, 558* • * 

useless, dispens'd with, 703, 709, 
7j>0 * 

^declarations substituted for, 720 
Obedience, to bad laws, 19 • 

subjoet’s duty of, 226 
Obscene libels, 477 « 

OecujKUicy, right of, 413 
Obliteration in a will, 45g % 

Octavius, M., lay of, 370 * 

Offensive trades, &c., 711 * t 

i >lfieer in the army, cannot resign*322 
Officer, neglect of, to return writ of ( 
habeas cor]ms, 490 
•killing by, 591, 607, 008 
killing ofj 624 
OjKcina gentium, 423 
Oleron, naval laws made at, 674 
Oligarchy, 3S 

Oliver Cromwo 1 ^, Hale’s scruple to 
serve, ‘ as a criminal judge, 
un*er 9 606 

Omne crimen ebrietai* et incendk 
et (letegit , 585 

Onus of proof, 555 • * * • 

Opinion, pyblic, its influence on our 
institutions, 724, 725 » 

T)])]flression, public, remedy fo£ 

. *232.233 # 

Orange, House of, crown limits to, 
•* 195 

Ordeal,* trial by, abolished, 676 * 
Ordinary, the visito*r of corporl- 
0 tionB, 393 , 

who is the supreme^ 393 
registry of, *455 

grants administration, 456, 457 


regulation of Edward I .••concern-* 
ing, 677 

Original Contract of Society what 
is meant by, 34, 226 • t 
Original Contract between King and 
. People, broken by James II., 
192, 193, 225 * 

its nature, 226 

terms ^>f, contained in the coro- 
*• nation oath, 227 

Outlaw, Uling an, • 

Outlawry,* colorations cannot 
suffer, 39J 

Overseers of tho po(% 304 

• institution of, 374 

Oxford, the Univertity of, study of 
( lav^ut, 13 

a lrfy corporation, J186 9 

i court of, (5J • 

circuit, 524 • 

Oyer and Terminer, 524, 626, 

* 7 t. 

Palace, king’s, striking within the 
limits of, 649 m 

• Palatine, counties, wliat/ 90 

# how andniy whom created, 90 
why so called, 90 

none of them now in* the hands 
of a subject, 90 

Paley, Dr., opinions : uncertainty*of 
the law, 554; stealing from 
distress, 592 

Palgrave, Sir Frauds, opinions, 
&c. : laws of the Confessor, 
45; proclamatihi of king's 
peace, 166; feuds* tenures, 423 
Pandects, the, 56 

• supposed ^discovery If a copy, 57 
PsJpej credit, 695 

• l’aramoflnt, lord, 430, 431 
Paravail, tenant. 431 
Pardon, the Qu^bn’A 639 

when*it* cannot be granted, 641, 

, • 642 9 »■ 

cannot bo pleaded to an impeach- 

• ment, 642, 643 

any be free or conditional, 643. __ 
644 • 

reaovating erects of, 645, 646* 
Pardoning, Queen’s prerogative of 
241, 639—646 / 

how limited, 641 / 
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Parents,•duties^ to their children, 
341—343 

hfiuifd to support thein, 341 
whenuoot bound, 341 t 
may disinherit there, 342 
bound to protect, them, 842 
may maintain their suits, and 
defend their persons, 342, 
612 

should -give them an eduction, 

342 ,^ 48 , 

power of, over*, their <j children, 
343—346 

by the Homan laws, 343, 344 
by the English laws, 344 
when their power ceases, 344 
to whom it may be delegated, 
8*4 

material authority, 344, 346 
children, hound to defend and 
support, in case of need, 
345 

See Children. 

Parishes, their number, 35 
history of, 85—87 
boundaries, 87 
remodelling of, 87 —-So 
Parish clerks, have freeholds in 
tlieir irffices, 304 and note 
appointment, &e. of, 304 ami 
„ note, §05 
Parish apprentices, 361 
schools, 709 
Parke, B., 648 

opinions, &c. : liliel, 469, 470 ; 
insurance)? 500 ; usage, 507 ; 
jurisdiction of superior courts, 
515; Court of Exchequer, 523; 
county c( arts, 528; linJ llity of 
judges, 543 • - “ 

Parliament, members of, should be * 
acquainted with the laws, 8—r 
* ' 10 , v 

constitution of the/' British', 114— 
124 •* f 

origin and growth ofj 115 
manner and time of assembling, 
116, 11/ 

v r^titTMcrii fiarts o' 118 
vegislative and executive powers, 
118—120 

Queen, i/irds Spiritual and Tern* 
l>oral, Opmmons, 118—123 


—authority and jurisdiction, 125, 
126 

who excluded 1 from, 126, 127, 
137—139 

oaths and declarations to be taken 
and make before sitting in, 
1?6, 127 0 

privileges of^.l27,«128 
laws aud customs of,' 127 
routine of business in, 144— 
157 

how bills lire introduced into, aiffcl 
dealt with iiut*145—152 
adjoumm«6ft,-» prorogation, and 
dissolution of, 153—156 
duration of, 156, 157 
the {Septennial Act, 156. 

Sec Queen, house of Lords, 
House 'of Commons. 
right of, to new-model or alter Hi*. 
j succession, 125, 184, 185, 189 
' —204 

can change the religion and con¬ 
stitution, 125 

wben-the term “eourt” not ap¬ 
plicable to, 2V> 

instance of its power of degrading 
a peer, 312 

can grant divorces a vinculo ma¬ 
trimonii) 334 

can reverse attainders and restore 
the blood, 63S, 646 
first record of wsdt for summoning, 
676 

when Lords separated from Com¬ 
mons, 679 

* improvement in laws relating to, 
708 

Parliamentary papers, publication 
of, 475, 476 

v arkon, why*so styled, 297 
of what he has the freehold, urless 
. appropriated, 297 
when approjftiators are parsons, 
298 

difference between, and a view, 
300 

method of becoming one, 300, 301 
'when pafrson imparsonee, 302 
statute against pluralist® aud non¬ 
residents, 302 * 

ways of ceasing to fc:, 302, 303 
a corporation sole, 385 
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Parties to suits and actions* can 
give evidence, 556, 557 
Particular Customs^ what, 52 
validity of, 53 

Partnership, each mender of tie 
firm how far agenwof the rest, 
355 7 

Pasture, right <jf, 41* * * • 

• Patent, cre&Qsn of a*pepr by, 310, 
311 

Patents, improvement of the law of, 
• 702, 716 • • • 

Patent ambiguity. 506 
Patteson, J., reftjgjjfj : parlia¬ 
mentary privileges^ 476; com¬ 
mittal for contempt? 539 ; 
effect of Queen’s pardon, 4545 « 
Pauper and Paupesism. Sqp Poor, 
Poor Law. m • 

Pg*y)cr*6uit8, 3S1 
lunatics, 712 

Peace, .Tqpticcs of tlfc, 254—259 * 
who the principal of, 254 
‘ w'hat officers they supeilcded, 
254; 679 

when first so called, 255* • • 

how appointed,*255, 256 • 
what is meant by the quormn, 
256 • 

unpaid and stipendiary, 256 
lumber, 256 

who, ex ofirio, of a borough, 256 
duration and extent of the com¬ 
mission, 257, *58 
liabilities, 258, 259 
Act for tlJeir protection 258, 
259 • • 

appeal#from, 545 
Peace, Qneeif alone can jn&ke, 237 
Peace, the Queen’s, 241, 254 
Peace, commission of thg, those 
who fill should know the law, 
ff. Sed Peace , J ustices of. 

% clerk of the, 403, 404 * 

Peaces Conservatml of the, whir 
ftum&ly, and hotr chosen, ^»4, 
.-255 

Queen.the principal, 254 • 

who now are, 254y 255. Sea 
• Peace , Justices of. 

Tfculiar Courts, 460 
Peeresses, trial^or, 311 * 

effect of the marriage ofj 2£1 


Peers of the Bealm,* who perform 
their judicial duties, 10 
danger of runlimited creaQpnof, 
for atypciol occurrences^! 25s 
may vote*by proxy, 131 # 

may enter their protests, 131 
* hereditary cSilnsellors «f the 
crown, 216 • 

conventions of, 216 
mqy address the cr^jwn, 216 
may^Leiqgnd audie nce. 2b6 
, ancient and modem “lHfure of the 
m dignity, 310*** 

creation of, by writ or by patent, 

* 3fl>, 311 * 

trial of, 311 

prifilegat in civTl cases and 

* judicial proceedings, 311^312, 

j and note # 

pauhot no# claim benefit of 
clergy, 312, 655 * 

how they lose their nobility, 4812 
«ordtP of precodVfte of, 316, 317 
Sec*House of Lords , Parlia¬ 
ment , Ac. 

of Scotland and Ireland, elec- 

* tion of, parliament, 74, 78, 

• 80, 121* 

Peine forte et dure, 695 • 

•Penal servitude, 106, 651, 652 
statutes, 153, 642 
settlements, 706 • * 

Penalty, 32, 510 
Pensioners of the crown, 138 
Pensions, 246, 247 
People, the, how divided, 260 
allegiance due from, £60—267 
position of denizens, 268 
redenj^eensflus of, 269,. 716 . 
m tj^eir various ranks, 812—318 
Peremptory’challenges, 631 
Performance of contract, how and 
when, 511, &12 
what mill exqdle, *512 
Periodicals, lil^p in, 471, 473, 717 
Perjury, witness guilty of, 558, 719 


I » prosecution for, 632 
|» Perpetual curacies, 303* 

Perpetual curate, by wh om appoint-* 
ed, 803 ^ * 

without wliat*he may offioiate, 
603 • 

Person*, rights of, 92 
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—natural an<}>artificial, 93 
mercantile, 498 
Pm-sagal actions, 5%6 * 
mjuri es inflicted by government, 
r 231 

Personal Security, the Right of, 101, 
1*2 ’ *• 1 
preservation of life and limbs, 
101 

protection from assaults, &<v» 102 
healt h, an d*reputation. 1 (ft 
PersonaTtSberty, the Right ofj 102 , 
provisions of statutes concerning,, 
103, 106 

instances *of legislative inter¬ 
ference wjfh, 104 
a natural consequence*)?, IMS 
tip law tender of, 480 * 

Personal property. See Property* 
Personalty, will oij f47 < . 

Personation of voters, 140 
Petition of Eighty why so called, 99 
and note ‘ *. < 4 

enactments, be. : imprisdnment, 
103 ; quartering soldiers, 321 ; 

• habeas corpus, 488 
Petitioning the Quota and ParlisS 1 - 
inent, right of, 110 ‘ 

Petition^, election, 142 

to bring in bills, 146 * 

in chancery, 231 
Petty treason, abolition of, 505 
Philip of Spain, husband of Queen 
Mary, 184, 185 
Physician, law useful to, 11, 12 
when lie. mny bring action for 
compensation, 357 
when chargeable with man¬ 
slaughter, 622 , , " . 

Pillory, alxfnshed, 649 , 

Piracy, 705 * ' t * « 

Pitt, William, insurance on life of, 
. 499, 500 , 

Plantations, BritiK, 83. « 
Pluralities, law agqtast, 302 
Plwries writ, 489 *• ^ 1 

Pleading, improvements in, 520 a 
719 . 

in the time of Edward L, 6/9 
Poison, causing to<£ake, 620 
Police, 259 ** 

Policeman, giving in charge to, 483 
Polities oT. insurance. 499. 500 


Political* union, 28, 35 
liberty, 96, 97 

Polling, time allowed for, 140 
Poor, divine commands to relieve 
1 the, 367, 868 
recognition, of their claims in 
England^ 368 

Ciflumltieh in cqjnpulsory relief 
ofj 368, • 

effect of the introduction of 
• Christianity on, 369, 370 
how traitrd by the Saxon and 
• > early English Church, 371 
when thgy became a parochial 
bur&eq, 37l, 372 
incre&e of, at the Reformation, 
,372, 373 

statutes of Elizabeth in their 
beliaff, 373, 374 
privilege of suing h\ 
fjaitperis, 381. See Poor Law. 
Poor Law, maitiTobject of thp English, 
368 

intricacy and obscurity of, 369 
its four great features, 3o9 
i of ^ndient Rome, 370 note 
of«£onstantine, r 370 
«.f Elisabeth, its provisions and 
objucta, 373—sjfc 
defect in Elizabeth's statute, 375 
when the workhouse mode a Aest 
of destitution, 375 
of Charles II., conferring the 
power of removal, 376, 376 
evils resulting from Charles’s 
statute, 375, 3?6 
inquiry in 1834 into the working 
of, 375 * 

improvements in, 35 /, 378, 701 
constitution of the Poorlaw Board, 
i 87^, 378, 701 
board of guardians, andlpnions, 
876 

' amount expended in their celiff, 
378 «** 

taxation Of the wovkhouser test, 
378 

i mitigation of tho system of re- 
t mAVal, .379 “ 

proposed abolition of settlement 
and removal. 379, 380 
in Ireland, and in Scotland 380 
Poorlaw Board. 877.* 378* 701 
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Pope, diplomatic relations with*the, 
705 ; restrictions on, ib. 

Popes, their chuihs to temporal 
power, 60 • ( 

arrogate the appointment of 

bishops, 291, 29ij/ 
their power in the j^ndan^ 676 
tlieir powerachec^pd, 673-, tf76, 
680, 6i* • 

Popular statute, offence against, 642 
Population, recent census of, 269, 

* 716 ♦ * 

Paste comitat&s, power of summon-* 
iug, 249 *«**'» 

no longer available, 25C t 
Post mortem examination, t553 
Postal* system, 716 • * 

Poyuings’ laws in freland, 77 
Fractiqg of the courts, improvement 
»*» in, 719 

Prenmnnire, statutes of, 680 • 

by wham penalties of, incurred, 
124, 186, 201, 213, 21$, 491, 
G4J 

Preambre of a statute, 65 
Prebendary, 206^ • 

some times a corporation sold} 385 t 

PiY'b'iiili). lumr +.bi>v ViAftnma nAbl 
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they become vWd, 
nobility And gentry, 


Prebends, 

206 

Precedence, 

• 316, 317 
in courts of justlcejfcll8 
Precedents, the ru]f to abide by, 48 
Preemption, abuse of^ 675 
abolition of M 693 

Prerogative, theJtoyal, 109, 229— 
214, 274, 275, 639—646 
limitations of, 109, 229, 231, 
641, 642 » 

of sovereignty, 230 
remedies for wrongful «r faulty. 

fHrcise o% 231, 232, .235, 237 
of absolute perfection, 233, 23^ 

' of*perpetuity, ^4 
. in foreign affairs? 235—238 
inWomestic affairs* 238—244 
■ the Queen. 

Presbyterian, # who is a, 279 
Presbyters, how regarded* by 
• Church of Scotland, 279 
Presbytery, 280# 

Prescription, £55, 388 
Presentation to a living, 30b 


tl* 


Press, liberty of the, ^02, 111 
responsibility of proprietors, 477 
Pretences, fiRse, obtaining monny, 
&o. bp, 466 • 

Preventing justice, Lord Coke ouf 
723 

Primer seizin, 4%2, 433, 669, 681 
Primogeniture, Bijjjrlf of, observed 
in the succession, 161 



•Prince Consort, ,tne, 206 
Prince Wales, whe^he first, 71 
•conspiring his death, 211, 212 
a title of creation«2l2 
hisgjthe^titles, 212 
Princess of Wales, 211, 212, 967 
Jrincesfc Eoy^, 211, 212, $97 
Principal and Agent, the relation 
of, 353—355 , 

fundamental irpxims, 354 
*wh^ agent t*f be regarded as 
principal, 354 
third parties, 354 
t causes of litigation, 855fc * 

perplexitfti? incident to, 355 
* partner of a firm, 355 
Print-works, eroploymenttof women 
1 and children at, 712 
Prints, copyright in, 716 ‘ . 

Prison discipline, improvements in, 
712 

Prisoners, how indicted, 626 
how arraigned, 628 
how tried, 630 • 

protection of, 712 ^ 

Prh^te life, the three great rela- 
- turns inf 328, 329 j • 

Private wryngs, 92, 57o, 577 
* sta&tes, 63J 64 
vice9, 94 


hills, 145, 140 

to stfnjecls, 


231, 232 


injuries 

Prigies, 711 •• 

Privilege of parliament, 127, 128, 

« 475, 476 

o^speech and person* 129, 130 
Privileged communication, M&f 0 * 

469 ,471, m % 

Privy Council, when so styled, 217 
nobination and numbewof mem¬ 
bers, 217, 218 

3 
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—dnti«» and* qualifications, 218, 
218 

from dissolved, 219 r 
one fc>r Ireland, 219 < 
t committees of, 219.—221 

liability of members, 220 , 

atteiMance, 220 

Prize-fight, d&<h caused by, 610 
Prize-money, 326 v 
Probate of will, 454 4 • 

ProceediQg&in courts of law, language 
formerly' employed, »«667, 679 
Process, executionbf, when awarded 
to the coroner, 254 , 

act for the improvement of, 702 
Prochein amy f infant may sue by 
his, 850 

Frocfunation, writ of, 139 
of statutes, 152 « tt ( 

by the Queen, 154 * 

of the lung's peace, 166 
power to is8up,<.242 
affixed to churdu doors, 7 fy * 

Profits of estates, forfeiture of, 649, 
650 * 

Prohibition, 32, 510 
writ of, 426 atf 
Prohibitory duties, relaxation of, 
705,'-706 

Promise of marriage, not specifically 1 
enforceable, 330 

1 actions ®for breach of, 330, 516, 
557 

Promises to pay debts, 504, 505 
Promissory notes, 498 
Promulgation of laws, 26 
Property, tbl* right of private, 106 
—109 , 

legislative Interference vth pri¬ 
vate, 108, 707 L 
origin and growth uf, 403, '421 
foundation of the right of, 406, 
rr 407 

possession, 408 ^ > - 

moveables, 409 

food, cattle, wells, pasture, 410 
exclusive right to the soil, 412, t 
413 • 

^widoiipg and finding, 414, 415 
r transfer of, 416 ( u 
inheritance of, 417, 418 
disposition of, by will, 418, 419 
what st^l remains common) 420 


—forests, wastes, game, enclosures, 
421 

Property, mercantile, 498 
Proyerty qualification of.electors, 
133—*? 35, 138, 139 
Property,’ f&il and Personal, 440 
mo? r eable ( aiH immoveable, 441 
tenements, gpods £nd chattels, 442 
remedies for de.mvhaon, 443 
modem terms real and personal, 
443 

lessee’s iUt£tast, 444 * 

corporeal and jrcorporeal, 445 
transfer ^^-4^6 
laws affecting real estate, 447 
may not be rendered inalienable, 
448 

accumulation income, 448 
canons fif descent, 448 • 

all kinds of, disposable by will, dUft. 
c difference between wills of, 455 
Source of law relating to real, 497 
forfeiture of, 601, 603, 649, 650 
subjected to debts, 715 
tax 9 R 716 

Plbrogation of parliament, 154 
, Prosecution, for offences, 241 
Aalicious, 481, 48^16 
Protectto trahit stl^ttioiiem, et 
subjectio protection cm, 266 
Protective duties, relaxation of, 705, 
706 • 

Protestant religiru, 196, 228, 864 
succession, 198—201 
Protests of peers, 131. 

Provinces, ecclesiastical, number 
and bow divided, 85 ( 
Provincial Synod, its iunsdiction, 
280, 281 

Provocation, sadden, occasioning 
1 deatCi, 617, 624 . 

Proxies,-in the House of LoreH 131 
Ppblic statutes, 63, 64 
wrongs, 92, 576, 577 * iw 

vices, 94 

bills, 145 ' ' . 

oppression, 232, 233 * 

meu, commenting on, 469 
F ablication <5f slander or libel, 
468—479 . 

Public-houses, law .»to, 709 
Puffendor^ opinions,. &c.: action 
agfiinst the sovereign, 281; 
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-admission of strangers, 537j 

education of children, 342; 
right of occupancy, 418 ; theft 
from starvation, 595 * • 

Punishments, rewards did, future, 3 
rewards and, in government, 31, 
82 . * * * 9 
classes o£J5f7—655 
mitigation of, P22, 7*23 
same for all ranks, 655 
Purchase, the c*>wn taken by, 198 
l^irchaser, last, 449* * % 

Purveyance, abus^of, 675 
abolition of, 6S9T * # 

Q. * 

Quack, calling a nhysician, #58 
Quakers, affirmauon of, 285, 703 
Qualifications of electors, 135. 136 
**%f members of parliament; 137— 

139 x* 

Quarrel,' death occasioned in, 617 

Quarter sessions, court of, 403, 545, 

54fi 

Quartering of soldiers, 32b 
Quartering traitors, 653 8 

Qwm-corporatioiis, 395 * « 

Quusi-iatectete, 455 
Queen, theism council, 220, 221 
Queen Consort, how regarded in 
* law, 209 

her independent powers and pri¬ 
vileges, 209,4210 
sacredness of her life and person, 
2L0, 59? 
trial of, 210 a 

Queen Qowager, her privileges, 210 
conspiring her death, 211 
marriage of, by a subject, 211 
her regal dignity, 211 
eidttled to dower, 2H* • 

Queen Regnant, of England, 205 
. statute of Mary respecting, 295, 

' ,206 

* sjyleAnd designation ofj 206 
. husband of, her subject, 208 
* .* law as to, on descent of crown be¬ 
fore attaining majority, 207,208 
, discretionary judicial phwers, 2fi0 
m her duties and coronation oath, 
225—228 * » 

limitations of her prerogative. 
See Prerogative. * 


—supreme head of tie reahfr, 230 
her person sacred, 230 
can do no wrong, 233, 599 • 
can haA no taint of blood; 234 
can never be a minor in law, 2£& 
0 never dies, 234 

the chief magistrate, 28o 
representative aifner people in 
foreign affairs^ 235, 236 
sdhds and receives ambassadors; 
236 • 

can make treq£pss> &c., 236, 237 
' makes war oed peacS, 237 
grants safe-condmds, 237, 238 
* can reject bills, 238 
fipt in military ^command, 238, 

. 4539 

fomjjtam of justice, &c., 230, 240 
i alone can prosecute anth pardon, 
241, 639 • 

has legal ubiquity, 242 • 

M issues proclamyjona, 242 
fountain of honour, &c., 242, 243 
arbiter of commerce, 243 
has the prerogative of coining, 

• &c., ^3, 244 * 

. revenue and household of, 245— 
247 * 

head of the church, 2ft4, 270— 
274 

nominates to bishoprics, &c., 274 
the dernier reawrt in all ecclesias¬ 
tical causes, 274, 275 
a corporation sole, 385 
the visitor of corporations, 393 
what offences she jnay not par* 
don, 643, 644 * 
may grant conditional pardons, 

* 644 * 4 ' 

Qfteen’s Bench, its contest with the 

* Hdhse of Commons, 128, 475, 
476 

rank and poslrgas a court, 5v.l» 
522 ' 

• from what%bnrts a court of error, 

522 * 

? Queen’s Councils, 215 

High Court of ParliSment, 215 
Peers, 216 • *■* ** 

Judges, 217 * 9 

l^rivy Council, 217—221 
Queen’s counsel, rank ofp?317, 318 
can act as a judge o^asmze, 524 



HTDIX. 

« 


< Qneen’isxmrts, which are, 589 
Queen’a peace, 241, 2^4 
Qwi fkeit per alium facit per ae, 
894, 865 * 

Qttt non prohibet , oum prohibere 
posfit, jubet,. 964 « 

Qui peccal ebriue, hurt sobrhu, 585 
Qui per aliimkfaeit, per seiptwm 
facere videtur, 854 i 
Quia emptores , Statute o£ 67 b 
. Quick Sii tifc ^hild, where female 
capitally ooi«cH[ctcd,'647, 648 
Quinctitian, a 560 • 1 

Quit-rente, 485 * 

Quorum, justices of the, 256 1 

Quo warranti, informations in 
nature of, 895, 69o" < 

%. e 

» B., f , < 

Railroad corporations, control of, 

, 522, 528, 718 

Railroads, theiy interference wifh 
private rights, 108 « 

Railway and Canal Traffic Act, 522 
Rage, punishment of, 722 
Rape-recves, 89 * 

Rapes, in-Sussex, what. 89 , 

Rates, borough, 403, 40 4 
Rating, 8tt9, 874, 878—880 
Real actions, 516, 522 
Real property. See Property. 
Realty, will of, 447 
Reason, its office, 19, 20 
common law founded on, 49 
Rebellion, 226 

crime committed during, 591 
Rebuttal of nialice in homicide, 625 
Receivers of stolen goods, 574 i 
Recognisance* 511 * ** . « 

of bail, 6o7 *- k ' 

in nature of statute staple, 684 
Record, Courts of, 252, 253, 254, 
r 538—541,720 
' Recorder of a borough, 404, 720 
is ex officio a justttife <4 the peuce^ 
256, 404 * 

Recording sentence of death, 654 
Records, 48j 677 * 

^"“itiSSveriesp^Fines and, 497, 677 
. 4 ^abolished, 70S «, < 

. Rectors, meaning of the term, ,997 
ancient/. obligation of non-resi- 
denv^71 


Redesdale, Lord, sketch of our 
Bystem of eguity by, 67 
Reditm, or returns, 428 
RefoSin* Bill, declared object of the, 
41, 

changes introduced by, 135—139 
Reffirfitatioiv, tihe, 684 
Reformation ofpffenacfs, 712, 723 
Refusal of Tarlbflnent? 1 ’ to adjourn, 
153 

of judges^^ansi er questions, 217 
of mayor or alderman to accept 
office, 402, .993 

Regency, jjft^tsions in the event of, 
207, 268, 234,' 707 
( Registration, of electors, 137 
of Joint-stock companies, 897 
Registry, General, for births, deaths, 
M; 702,716' * 

Regrating, 714 * ” ' 

Regular troops* 321 
Reigns, when they commenced for¬ 
merly, 166, 169, 176 
Relative rights, 93, 94 r 

Relatival ex parte paiemd and 
h matemd, 457 
Release, Lease and, 683 
Relief Bill, Roman Catkjlic, 285 ,283 
Relief of the poor, 8o^—881 
Reliefs, 482, 438, 439, 669, 671, 
672, 681 

Religion, bills in parliament relating 
to, 146 ► 

measures for the promotion of, 
708, 709 

Remainders, 446 r 
Remedial part of a law, 29, 31 
statutes, 64 ** 

Remedies, Mercantile, 498, 499 
Removal of pauper. See Poor Law. 
i compulsory, abolished, 389 
Rent, 428 

• is incorporeal, 445 , 

, distress for, 7A<4 
Rent-service, 428 « 

Rerfts, manorial, 439 
Repeating slander, 478 
Reporters, 50 
Reports, law, 49, 50 
Replevin, action of^ 532, 534 » 

Representation in parliament, 39— 
41, 133—143 *- 
in tfie succession, 162 . 
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Representative system of govern¬ 
ment, 39 

Representatives, bounty and bo¬ 
rough, 133, 135, 136 % 

Reprieve, 639 / 

Reputation, security ot, 102 
Rescinding contract* 4$ 4 . • 
Rescripts, pajAl, 709 * * 

Residuary Bgatofcs, 458 
Residue of effects of deceased, 458 
Resignation of Rjphard II., 176, l77 
Resistance to existing authority, 112 * 
of tyranny, 22 Q % 

to efiicer, 591,.067* 

Respondeat superior, 86 £ 
Restoration, the, date of acts at, 
164 note S ' 

Restoration of blood, 646 * 
Restraining statutes, 6 e 6 
*l&tali;ttory powers, certain, of tbe 
Queen, 326,^06 # • 

Return* of writ of habeas corpus, 
488, 490, 492 

Retuvping officers, duties of, at 
elections,* 137 —142*» 

Returns, or reiUtus, 428 ' 

Revealed law, 20, 21 * , 

Revelation, 20, 21 ** * 

Revenue, Royal, surrender of here¬ 
ditary, to the public, 245, 246,* 
* 707 


present amount of, 246 
income-tax onp 246, 707 
power of resumption by successor, 

attainders, 638, 646 
of (Jpcisions, 49, 636, 638 
Reversions, 446 

Revising barristers, 13, 137 « 

appeals from, 522, 708 
Revival of a will, 456 • , * 

of persons hanged, 654 
. Revocation of a will, 453 » 

Revolution of !* 6 £ 8 , 192—198 # 

* # its grandeur, 2 Q 2 , 

. m contingencies attending it, 203,204 
'' Rewards and punishments, 3, 31, 32 
Richard 1-1 175 # • * 

draws up naval kfwsdt Oleron*674 
m Richard II., resignation of, 176,177 
his death, 476 not% 

'patent cf legitimation granted by, 

IgO, 181 • 

+ 


247. • 
Reversal of 


—made marqnis aid bn?*n mere 
titles, 307, 309 
Richard III?, usurpation 

murder* his nephews, j.80 and 
note * . * 


jRicbiuoudy Hm|7i 
Jlenry VII . 


Earl 


of. 


See 


Ridings, 89 


Right of jsecurity, J.01, 102 
of liberty, 102—106 • 




of property, 106—^]?^ , 

of access to jpvt rts of justice, 
109, 110,643 • 

of petitioning the Queen, fee., 110 
• of having arms for defence, 110 
Rights,*absolute,*of individuals. 

. , 92-^7 

absolute, of the inhabitants of 
/ threat Britain, 98—VS 

Rights, Rill of See Ji$l of Rights. 
Right, Petition of. See Petition of 
kigM. % 

Riot, at electiorA, 140 

employment of soldiers in, 325 
dispersion olj 591, 680 


Biot Act. 695 * • 

Robbery, uf 7, 705 
Robert, sdb of William L, 173 
Rogue, removal of, 375* 

Roll, the electoral, 137 . 

Roman Catholio clergy,* 138, $87, 
705, 709 

Roman Law, 13, 42, 55—59, 95 
its ancient bulk, 56 
obligations of English to, 51, 57, 


58, 496, 497 
of contracts, 502? 507 
Roman Catholics, right of, to tolera- 


«tion,* 285 4 * 

* Acts for the relief of, 285, 700 
oath talc fin by, 285, 286 
disabilities of, removed and certain 
remaiiiipg, ^87, 288, 699, £05 , 
Act for the emancipation of, 70(P 
Romans, thfeir methods of voting, 134 
their Corporations, 383, 384 
their vivd voce examination ofi 
0 witnesses, 56CP 
Rome, Cour£ of, appf n .ls to, 

Rome, see o£ briefe Ac., front 709 
Royal assent to bills, 150, 151 
fioyal Family. .See Queen, Prince 
■ of Wales, Ac. 
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—youngs soni*anil daughters, 212 , 
213 

care« and education * 1 of grand- 
chihli-en, 213 #■ 

smaniages, 213, 214 
Royal licence, 211,. $23 ( 

Royal Marriage Act, 213, 214 
its applicath^. in the Sussex 
Peerage Cap, 214 , 

Royalty, study of law by, 14. * 
t Rural Dnjuigv what they* seem to 
* have beenSpmerly, $96 

are now Veingiqptored to ac¬ 
tivity, 296 w f 

Rural deaneries, how divided, 85 * 
Russell, Lord J^hn, opinions: Re¬ 
form Bill, 41 ; dfTPatio/ of, 
parliament, 156 * 

Russell, Jjord William r 160 £ote ( 

< " S * 

Sabbath, promotion of its sanctity, 
709 * 5 * 

Sacrament, Dissenters relieved from 
taking, 284 

Safe-tonduc^B, power to grant, 237, 
233 •* 

Sailor’s homes, 715 *» 

Sale, bargain and, 683 
secret bills of, 715 
Sanction, the; of laws, 16, 29, 31 
'—33 * 

difference between temporal and 
, eternal, 16 
Sark, Isle ofi its laws, S3 
Saviguy, comment by, 17 note 
Savings banks, C'99 
Saxon line of kings, 170—172 ( 

Saxons,* the wimitivo,' committed 
laws to memory, 43 t , • 
S a xons , the English, tl>£ir code& of 
law, 43—46, 661, 662 
, fonn of monarchy/Hi 7—172 
« feudal tenures amongst, 420 
summaiy of their lasts and oust, 
toms, 663—665 * 

c mildness of their forest-law, 666 
Sceptrum, inve&citure per, 292 « 

ScscMtflg. Q. Mptdua, Ins reproof of 
$ervius Sulpicius,' 10 , 

Scholar, oonection of, 609 
Schoolmaster. his power over child, 
344 * 


—using fatal violence to scholars, 
600, 623 , 

Schools, parish and other, 709, 710 
SqetUmd, ’law of, 59 
now long\ separate kingdom, 72 
its ancient laws, Ac., 72, 73 
anion of, fitL England, 73 
anicles of tha union,, 73, 74 
prediction^ of tHe retrolts, 75 
Scots peers, and members of parlia¬ 
ment, 74 * . 

* Scots, Queen of, 689 
ficribere est agere+1&17 
Sculpture, jyfpjffght f in, 716** 
Scutages, Jiff, 433 
Scutagiuiti, 433 
&e def&idendo, hqpiicide, 101 
Seal of c 6 r^>ration, 389 

on instruments, 563 * ^ 

Seamen, impressing, 325 
Vtty and peris 1 of service, 325, 
326 

nuncwjjative wills of, 454 
regulation of merchant, 70ft 
wages tuff no longed dependant on 
’freight, 717 • 

S'jcurjtjV, personal, right of, 101,102 
Seductifit, action for, 516 
Seldeu, Mr., committal of, 488 
opinions : the laws, 43 ; parishes 
86 

Secretaries of State, 222—224 
history of the afLx, 222 
mode of investiture, 223 
constitute but one office'', 223 c 
distribution of functions, 223 
present number, 223 «> 

doubtful magisterial porters, 223, 
224 

number of, sitting in the House of 
, ComniduPat once, 708 
Seisin, livery of, 432 «. * 

primer, 433 , 

Self-defence, 101 , 

homicide in, 610—612 • 

Self-mhrder, how regarded by the 
O ancients, 613 
* hoWregaided by English law, 613, 

inciting another to, 614 . 

when and when nkt excusable, 
614 • ; ‘ 

burial ol those who commit, 615 

i 1 
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—impropriety of the term, 1B15, 
616 

Senatfts consulta , o4, 104 
Senates decreta, 64 ' • » 

Sending subjects out o^the realm, 
105, 106 

Sentence of death, legal gonseqtenceB 
of, 635-* • 

recording,*654* 

Septennial parliaments, 156, 694 . 
Serjeants at lawp their rank, 317, 

4 318 * * 

Serjeanty, grand,*434 
Servant} Master anfi^ the relation 
of, 353 * • . 

incidents of, with regard to third 
parties, 363-^-366 * * 

See Master, Servants. # * 
Servants, Queen: Consort chooses her 
y* owd, 210. 

different kinds off 357 ,» 

meniaft. See Menial Servants . 

• relative duties of masters and, 
356 

law as to giving characters to, 
359 .« * 

labourers. See Labourers. * m « 
apprentices. See AppreHt&es. 
of a superior order, 362. See 
Superior Servants. 
justified in defending their mas* 
ters, 363 

when master gpfwerable for their 
oliedience to iiis commands, 864 
of innkeemec robbing guests, 364 
when nutter liable for acts per¬ 
mit^!, 365 

answeraUe for their own crimes, 
365. See Master.* 

Service of Tenant, 428 # 

free and base, 431, 462P • 

certain and uncertain, 431, 432 
§'ervitium militate, 432 • 

‘ sculi, 433 • * , 

Servitu g, penal, 1Q6, 651, 652, 
*706 

Setvius Tullius, 134 
Settlement, Act of. Se% Act bf 
Settlement. * * 

Settlement, removal of pauper to 
place of, 374, 375. • See Poor 
*Lav). • * 

right oSf, how acquired, 38b 

• % 


Sewers, 711 •* 

Sextons, meaning of the word, 304 
have freeholds in their offices, 404 
and dbie * 

by whom chosen, 305 # 

Sheriff, whose duties have <Jpvolved 
upon the, 89 _ 

cannot ait in pamament for his 
owneounty, 138 
duties of, at elections, 139—142 
formerly prodaun^taeft of par* 
liamerft, 15pr*’ 

* appointment*^ 248, # 249 
howVmany for Loerion and Mid* 

» dlesex, 249 

dixies iqjiis judicial capacity, 2 49 
. duties 08 keeper of the Queen’s 
pqp.ee, 249, 250 * 

$ duljjes in hto ministerial Apatity, 
250 • 

duties as tUe Queeh’s bailiff, £50, 

. *• 

by whom assisted, 251 

Sheriff’s tourn, 661, 675 
Ship, loss of, 717 m 

Bhip-mone,^ £91 * 

Shipowners, responsibility o£ 534 
Shipping, 4$8 

, Ship Registry Act, alteration in, 702 
Shipwrecks, 253 . 

Shire, Shire-reeve, 89 . • 

Shiremen, earls formerly called, 307 
Shooting at another, 723 
Si quid universitali debetur singu¬ 
lis non debetur, &c., 394 
Sic utere tuo ut aliemun non Undos. 
711 

Signature of wills, 451, 452 

* of contracts, 503, 5£5 

_ hy £runkar£ or lunatic 509 
by court or office, 563 
Simplq contracts.. See Contracts. 
Slander,, 102 , 417-.-479 » 

the two kinds of, 467, 468 

* ifctions for, Vr3, 478, 516, 646 
See Libel. 

V * Slaughter-houses, 711 
% Slave, when he becomes free} 5, 97. 
356 . 

Slave-trade, abolition of, 97 * 

engagements for suppressing 705 
Slavery, abolition of forei^h and co¬ 
lonial, 97 m 
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Smith, Sir Thomas, complaint of, 434 
Smith, Adam, opinion^ apprentice- 
« snip, 360 

Smith’s continuation or the Com* 
mentaries, 700—704 
Smoke* nuisance of/ 711 *• 

Socage, guardians in, no longer ex* 
isrting, 34m*- 
free, ancient, 1 " 432 < 

villein, 432 * 

free Sid me^mon, modern, 435 
Society, originttf^yitraci’of, 34 
Boil, right to the, 409, 412, 413 
of England/*- sovereign’s right to, 
169, 425 

Sole corporatiota, 384, 236 » 

Soldiers, election law conoenurfg, 140 
entfltment of, 323. Sec Military. 
Solicitor, practising, £57 < i 

Solitary confinement, —653 

Somuambulistf'drunKRl’s signature 
like that ofi.,'>09 « , 

Sophia, Electress of Hanover,'crown 
limited to, 199, 286 
So\)$hwell collegiate church, 392 
Sovereign'pewer, 86 , tf 
Sovereignty, 27 , t 

foundations of, 35 
Queen’s attribute of, 230 
Speaks, of the House of Lords, and 
- Commons, 144,145,147—151, 
698 

Special licences, who can grant, 294 
verdict, 633 

Specialty contracts, 511. See Con¬ 
tracts. (l 

Specific performance, 533, 720 
Speech, privilege of, 12J9 
Spelman, Sy- Henry, rolharks 1 
Saxon laws, 145; gentlpmCn,. 
315 

Spiritual Courts, fiJL, 62 
fpoken words, slanderous, <477 
Sports, death occasioned "by, 610 
St. George, Knightd* of, when uteti- 1 - 
tuted, 312, 313 

Stabbing with robbery, 579 c , 

With intent to murder, 620, <~723 
ctdir, Lord/ remark 1 ; civil law, 59 
SGamp oi\ instruments, 563 ■ 

Stamp duties on newspapers, repeal 

of, V« 

Stamping money, 243 


Stamps, officer connected with, can¬ 
not sit in parliament, 138 
Stander-by, killing, while at work, 
i> ’1609' v 

Standing Oilers, 146 
Standing Army, when against law, 
,.322 « 

when ipso jhctti disl ended, 322 
indispensable ifi India, 324 
- See Army, Military. 

Stannary equips, 529 
Star Chamber, 683, 687, 691 
Starvation, thgft-through, 592 
Starving+o "death, 620 
State, tho, 27, 28 
, care of the poor by, 370 
Statements, in ^evidence, 556— 
565 t 

Statham, 51 ' 

Statute merchant, 6SB 
Staple, 679 * 

Statutes, how enacted, 63 
public and private, 63, 64 
declaratory and remedial/ 64 
,julertor construing, 04—66 
when bills becOUe, 151 
p Statyifo^de, 61 1 

Stencfe, nuisance of, 711 
Stephen, usnrpation of, 174 

compromise between Matilda ard, 
174 

introduction of civil and canon 
law, 672 

doctrine of appeals^ Rome, 672 
Stephen, Sferjeant, option: homi¬ 
cide, 618 not# 

Steward. See Superior Servants. 
leasing a farm without owner’s 
knowledge, 365 
Stipendiary magistrates, 256 
curafci&, 302, 709 
Stochdale v. Hansard , case of, 128, 
“ 475, 476 
Stocks, 649 

Stoppage in transitu, 499 « 

Story, J., opinions: judge’s tenure 
of office, 241; commercial juris- 
~ prudence, 497, 498 
Sowell, Lord, opinion: performance 
of contract, 512 •- 

Striking within liifijts of king’s pa¬ 
lace, 649 

in superior courts, 649, 650 
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Stultifying oneself by alleging in¬ 
sanity, 509 

Stndy of the law, 4—14 
Subject, Bending out of iBe r&lgi, 
105, 106 f 

obedience of, 226 . 
action of, against She^crowit, ^31 
ennobling qf,Dy foftign power, 2 43 
Sitbpama, v6it off 681 ’ 

Subsidies, grants of, begin with the 
Commons, 3(62 0 

{Accession of the British Monarchy 
history of tlA» 167—204 
instances of jnterregilUgiB, 167 
the crown elective jndth the 
Saxons, 167, 168, 172 a 
distinction in ^ie dates of»acces- 
sion, 168, 169 _ * 

ancitnt and ihodcm ‘Hcingj^lSQ 
hnion of the Heptarchy undeT Eg¬ 
bert, 370 • g » 

line of Saxon kings, 171 
division of the kingdom between 
Canute and Edmund Ironsides, 
171 •• . 

Banish line, If l 

Saxon Uhe restored in Edwj^thca 
Confessor, 171, 172 V* 
usurpation of Harold II., 172 
.conquest by William the Norman, 
172, 173 

the crown inheritable from a new 
Btoek, 173,. 9 
NormanJ^ngs, 373, 174 
usurpatjnPof Stephen, 174 
union of^5ax*a and Norman blood 
intfenryll., 174 
the Plafltagenets, 174—176 
usurpation of John,fl76 
death of Arthur, the trueheir, 476 
clear title of Henry tIE, 176 • 

bIk generations of hereditary 
t kings, 176 j 

ttsignation of Richard II., 17ft 
m 1 . # 
nsurpation'of Henry IY., 177*, 178 
parliament new-settles the suc- 
cession,*178 • ® 

house of Lancaster, lf7, 178 
title of the house of York esta¬ 
blished byfEdwar&IV., 179 
distinction* between a king de jure 
and. a king de faO% 179 


—murder of the princes, 160 
usurpation of Richard III., 180 
battle of Bos worth, and tisuapa- 
tion c*. Henry VII., 181 
parliament onoe more establish^ 
g the succession, 181 . 

Henry VII. marries Elizabeth of 
York, 181 iT 

indisputable right of Henry VIII., 
TL62 

various* statutory/^gnJalions of 
tire stieceBs^p^*l82, 183 
' Mary and Elizabeth •bastardised," 
a.id afterwards legitimated, 

' 182, 183 

w’Jl of J^enry VlfL, disposing of 

• die (jfown, 183, 184 
four^sompetitors for the throne on 

i j^ie death of Edward VI., 184 
Mary’s otuwsion and death with- 
• out issHf 184 • 

% Elizabeth's oc£wudon and death 
without issue, 185, 186 
recourse had to a collateral 
branch, 186 

• Jameg|T M tire true restorer of the 
0 Saxon line, 186, 187 

his doctftno of divine right not 
recognised by parliament, 187 
execution of Charles I. cad con¬ 
sequences, 188 a • 

monarchy restored in the person 
of Charles II., 188, 189 
alterations and limitations of Jjje 
succession, 189—201 
purport and history of the Bill of 
Exclusion, 189—192 
Accession and abdication of James 
r II., 102 j 

, *the thrcne^declared vacant, 189 
end of the old line of succession, 
J93 

principles of the Revolution if 
1688; 198—195 

• inisconduct ftf James not an actual 

subversion of the government* 
194, 195 ^ 

right of disposing of the throne 
results twXiordB and Commons, 
*195 « • 

^ie succession limited to the Pro¬ 
testant posterity ofj&harles I., 
195—198 
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—the 4 m>wd offered to William and 
Mary, 196 

WiBiamand Mary proclaimed, 19/ 
the Cow settlement jfo unneces- 
l sary deviation, 197, 198 
William and Many and Anne takf 
the crown 114 by purchase/’ 198 
limitation ofSte crown to Sophia 
of Hanov<n$ and her heirs being 
Protestants, 199 « * 

powefr of qqpen and parliament to 
alter the aMegssion,* 200, 201 
accession lif George I., 201 ' 

House of H aeover, 201 *■' 

regular descent of the crown fa 
Queen Victoria, 20^. , 

review of the common sjocka, 201 
inlferitance of the throve now 
conditional, 201, *202 f ft 
review the revolution of 
cl688, 202, 203# 
the cunstitutttpl monarchy j>f 
England, 204 « 

Succession ab intestate , 459 
Suc^sssiou to property, tax on, 716 
Successors^ the king's,, • 

Sudden death, inquiry into, 252 , 

Sufficient consideration, what in 
law, V08 
Suffragers, 83 
Suffocating a person, 723 
Suicide, 61*3—616 
forfeiture for felonious, 650 
Suts, pauper, 381 
Supicius, Servius, 10 
Summary jurisdiction of magistrates, 
560, 721 

Summons to parliament, 118, £17 
Superior Counts of Common Law, 47v 
their power of issuing wrijta t of t 
habeas corpus, 4&5—493> * 

why so called, 5J4 , 

I* their coordinate authority, 515 
where their jurisdietUm is ex¬ 
clusive, 516 1 ( *■ i 

where their jurisdiction is con¬ 
current with county courts, 
517 * •* % 

''removal of actions vuto, 517 
Remodelled jurisdiction o£< 518 
-521 > • „ 

plamti6\and defendant, 518 
document^ 418, 519 * ^ 


—unsuitable cause for trial, 519 
reference to ag arbitrator, 519 
their equitable power, 519 
f appeaf^rom, during proceedings, 
519,0^0 

when trial without jury, 520 
uoWer of judges to amend defects, 

* 520 • ‘ „ 

improvements li pldtiding, 520 

. power of selecting court by 
suitors, 521 •> 

^sittings, u5?i * 

who may praqtwe in, 521 
procedure in^error, 521 \ 
simultaneous trial of causes in the 
same court, 526 

* forfeiture for striking in, 649,650 
pleadings, practice, and evidence, 
v 7i9 « 

See Queen's Bench, Coiuifibh 
• Pleas, Exchequer, Courts of. ‘ 

Superior Servants, who ccflne under 
this head, 362 

engagement, salary, &c., ,862 
verbal* contracts with, unad- 
r visable, 363 «,.* 
iSupples, power to raise,V* 32 
po^t^to withhold, 237 
Supposed uncertainty of the 
549—554 

Surgeon, when chargeable 
manslaughter, 622 
Survey, geologic*^ of the United 
Kingdom, 716 "om 
S urvivorship, right oH*«t8 
Suspension of the* Habeas Corpus 
Act, 103 „ 

8 mm cuique tribuere, V 
Swindler, editing a man, verbally 
y or in writing, 469 
•Syndics, C90 

* * 

* *• . j 

fyblcs, the Twelve, learnt by heart 

by Bomaiicyoutlis, 5 , f • 
a Raw ot, 66 m 

Tacitus, opinions: mixed govern- 
1 menj, 38, 39 ; Germans, 411 
Ail, estates, Uttaoks upon the im¬ 
munity of, 684 *. 

Tales, 632« * , 

Talesman, 631 • * 

Talliag&, p0, 677 


law, 

with 
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Tavern, drawer at, serving with 
bad wine, 364 

Taxes, levying, 108, 109, 132, 133 
Tearing a will or codicil,^3 • 
Tenant, law of landlord #fnd, 714 
Tenants by copy of court-roll, 438 
Tenement, wliat is, ^ 0 . 442a 
Tcnterden, Lor4 opinions : couffc of 
coronera 25%; breach of con¬ 
tract, 510; special pleading, 
526, 527 ; gommittal for cori- 

# tempt, 541; , cfidbnce, 55^j 
challenges oi^the jury, ^531, 63? 

Tenure- doctrine of}*439 
by knight-sefvice, 4 42,*435 
in free socage, 432, 43/T. 
in pure villenage, 432, 43% * 

. in villein socage} 432 • 

in free and common sRcage, 435, 
••• 436, 439 * 

’ in gavelkind, 43% • 

by coiy of court-foil, 436, 438, 

, 439 . 

Teuures. feudal, 423—428 
Tenures, Ancient English, '4£0—434 
free, base, certain and uncertain 
services, 431, 433 • , 

abolition of military 434 

See Tenure. 

Tenures, Modern English, 435—439 
Various species of, 486 
origin and nature of manors, 436, 
437 - 

copyhoU^, ^rftrents, 438 
coinminKui of lord's rights, 439 
cnfrancL^ciuent of copyholdlands, 
439 * * 

Term of^r^rs, lease for, 444 
Terrai dommicalcs t, 437 
Testamentary Court, proposed^460 
Testamentary guardian* %i 8 * 

Testaments, antiquity of, 450. Sew* 
t Wills. m 

• uncertainties i% 553 
Test&tors, 450—4o5 

Tesfi of" writs, 116 * • 

Testimonium clause in a will, 452 
Tlieft from starvation, 592 • 

Thellusson, Mr., his wiU,*%48 • 

Theodosian code, $6 
Threatening to publish a libel, 474, 
f -603 . * 

to acetfse of certain crimes, 303,604 


Throne, hereditary light tgp 158— 
166 

vacancy o^ 193—195 • • 

Timber on%opyhold lands, 439 
Tindsd, C. J.,.opinions : civil laug 
• 58 ; principal and agents 354 ; 

* high treason, 599 * 

Tithe Commutatimp^Lcts, 701, 714 
Tithe ren^-charge, 7J. 4 

Tithes,•how originally contributed, 
85, 86 

whexj appropriated^) the minis- 

• tor of the garish, 66, 87 
of eutrajmrocliialj^aces, 87 

• ancient distribution of, 297, 371 
appropriation of,Jby monasteries 
a %nd lift patrons, 298, 299 
great (Ad small, 299 # 

Titliin£man*88, 89, 663 m 
Tithiflgs, 88. 89 m 
Title of actsV parliament, 140 
to the crown, UHi—*204 
TWer%ion, religions, 111 
Toleration Act, 694 
Tokens, false, 465 
Toll, 516 . • 

TonnagtnHft^Doumlagc, 691 
Torts, liability of infant for, 352 
all are principals in, 396 

• actions for, 517 4 ^ 

Town, wliat formerly composed a, 89 

council, counciller, 402—404 
clerk, 403, 484 

Towns, counties of themselves, 90 
Trade, its progress in England, 670, 
675, 679, 686, 693, 701, 705, 
706, 714, 715 * 
tills in parliament r elatin g to, 

* 146 * * * 
Trade fixtures, 498 * 

*Trad4b,*>fieud!vc, 711 
Trading Corporations, affixing com¬ 
mon seal, 389 

how ireated and regulated. 39o 
* • —398 

Traitor, klling a, 606 * 

I calling a man, after pardon, 646 
Tmnisjiment of, 653* 
female, 653_ 

Translations, Tt6 w 

Transportation, *105, 106, 723 
uffien the punishment introduced, 
651 
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, —penatyervitiMe in lieu of, 651,652 
length of periods, 651, 652 
yhW) and when no% awardable, 
658, 653 f 

• offences punishable, by, 604, 625, 

645 -a 

Travellers, commercial, 362 
Sunday, 701fc~ 

Treason, high, $96, 208, 210, 211, 
522, 505—600, 644, ^45, 698 
corporation cannot commit, 390 
committal idi> 489, 490 # 
j«tty, abJished, w £95 * 

misprision o/ x> 593, 599 * 

is a felony, 601, 645 'note 
forfeiture for-, 649, 650 
punishment of, 653 ' 1 

tris^ of, 694, 696 

Treason^ statute for Refining, 679 x 
creation nf numberless new, under 
Jlenry VIII., 685 
punishable oafrlonies in certain 
cases, 598, >08 ; * 

Treasure trove, 253, 414 
Treaties, power to make, 235—237 
Treating, «at elections, act„&gainst, 
141 

Treg facirnt callegiuniftii&i “ 

Trial, of Queen consort, 210 
p^rs and peeresses, 311 
jif bishojis, 311 
of prisoner, 629—633 
bycorsned, 665 * 
by combat, 669 

Triennial parliaments, 117, 691, 
693, 694 
Trithings, 89* 

Troops, regular, 321 <, 

levy of, by corpdlation against 


crown, 990 


“True faith of a Christian,\I27 ' 
Truro, Lord, 548 

c opinion : jurisdiction of supe¬ 
rior courts, 515 , * 

Trustees, 447 <r l ci , 

Trusts, Vhcn introduced, 6S2 
Tudor, House o£ 181—186, 681— 
689 , u 

-its spoliation of the Church, c 86 
Turks, sworn on the Koran, 5$7 
Turner, Mr. Sharon," opinions: union 
of If 'ptarchy, 171 note ; ^hilt 
of Ridmrd HI., 180 note. 


E ^ 

Tutors, hiring and salary ofj 362,363 
Twelve Tables, the, 5 
a law of, 66 * 

Tyranny,- 226 

U. 

Ubi major par*, ibitotum , 892 
Ubiquity, Kgaf^i of the Queen, 242 
Udnllers, 431 not,-; *« 

Ulpian quoted, 11 ' 

Ulster, arms of, what, and who 
> hear, 91C end note % 

‘’Uncertain services, 431^432 
Uncertainty of ulc law, supposed,* 
549— 554 ^ 

Uncontrollable impulse to commit 
4 crime, monstrous doctrine of, 

584, 585 1 

Undue inffhence, 141 
Union, principle of political; 35 ••• 
Union with Er^land, of Wales, 71,* 
« 72 

of Scotland, 73—76 
of Ireland, 77—81 * 

Unions, ’parish, 378 
United States of America, 83, 227 
engagements with, for apprelien- 
offenders, 70 ir 

Universities, the, of Oxford and 
Cambridge, study of law at, 13 
courts, 61, 529 ■* 

Unpaid magistrates, 256 
obligation of th t- country to, 258 
liabilities, and Al t£' %Htheir pro* 
tcction, 258, 259 
Unstamped instrument./562 
Unsworn evidence, when and where 
; admissible, 706 
Unwritten law, 42—62 
Usage, mercantile, instances of its 
9 reing sqt aside by court of law', 

■’ 499, .500 

when admissible to explain terms, 
507 * •• 

Uses, when and fey whom invented-. 
*680 \ ' 
Uses, Statute o£ its objeot ind 
• effects, 681—683. 684 * 

UteufructJWy - property, in* what 
things had, 420 / 

Usury Laws, partial abolition 
702 • * 

total hbrogation o^ 714 
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V. 1 

Vacancy of the throne, what consti¬ 
tutes, 193—M 5, 233 
right of disposing of throne, ^.95 
Vacations, legal, 324 X • 
Vaccination, law to compel, 711 
Vagabonds, statute of Henry VIII. 

against, 8£2, 3t3 * 9 

Vagrants, acta againft, ? 373 
removal <u, from parish, 375 
Van Leeuwen, remark : civil law, 

12 • m m 
fassaL 427 '' ^ 

p Vauglian, C. J.,*a|park: writ of 
hetbeaa corpus, 4S(? • 

Verba cartarum fortius mccipiun- 
1 *ir contra proferentem ,, 
Verbal contracts, d»03, 511, • 

Verdict, when judge majapronounce 
a, p20, 570 • 

, setting aside a, 544, 633 

of juries in Engftud, 571, 6^2, 
633 

of juries in Scotland, 571 * 
jui’^bmay adapt to the merits, 
604, 721 * # 

general and Racial, 633 # 

Verc, ltooert, created a jpaaquis, 4 
307 # *• 

Vestiy meetings, 709 
Vpiar, why so styled, 299 
when made perpetual, 299 
his endowments, 299, 300 
distinction j*MfWeen, and parson, 
300 if' y * 

methodfewj^becomlag and ceasing 
to be, BOQi-303 
a corjporation sole, 385 j 

Vicarages,Endowment 0 $ 630 * 

Yice-ckancellorfc, 535 * 
appeals from, 545 • 

Vice-comeSf 89, 308 * * • 

VioA, pubiio*and private. 1 94 
•Victoria, Queen, style and desigha- 
, tion of, 206* • • 

** Im for tlie protection of her per- 
. a* sgn, ‘599, 651, 708 * , 

43ee Queen ItegnqmA. * v 

Vigilantibu£ non doqmicntwjp, 
jura subveniunt, 462 
•Villein socage, 432 

l services, connnuted fcr quitrents, 

m • 


Villeins, the original pf copyholders, 
488 + 

Villenage, p|jre, 432, 436 
privilege!, 432 * • 

Villiers, Grange, dukedom* revived 
in favour'of, 307 * 

Vindicatory part*of a law,«29, 31, 
32 ~ 

Violating Queen etmsart, &c., 210, 
£ 11,*212 • . , 
Viscouift, when made a mere title, 
308* • 

who the^first.^JO^' 

* Visiting of corporation^ 393 

.voce evideaee, 537, 557, 
570 

elimination of Witnesses, 559, 
• ^>60 » 

Voluntary undertakings, 507* 
CTotesp at eleStions, 133— f37 * 
Voting, Roman method^f, 134 


Wage? of law, 665, 675 
of battle, 675 

Wagering, 717 • 

^Vagcs^idqpth’s, or waAing, 357, 
m 358 V 

yearly, ro7, 358 
Weekly, 362 

work-people’s, fraud wiUPRqiBnP 
ti> payment of, 712, • 

new law as to seamen’s, 717 
Wales, comprehended in the word 
England, 70 

who first styled Prince of, 71 
when conquered, ftj, 678 
its incorporation with England, 
• 71, 73, g?8, 685 
abolition of its ^courts, * 72, 

. * ;<&• . * 

Wales, Trihce and Princess of, 211, 

212 . 

Want, stealing from, 592 
Wapenta£es489 
WVr, Articles ^f, 61, 

Queen Hone can make, 237 ^ 

levying, against the sovereign, 
y597 

Crime committed by compulsion 
•of, 590, 5Q1 • 

Wyburton, Dr., remark*- alliance 
of Church and Stat4K77 


• < 
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Ward, watch and, 677 
Ward, relation of guardian and, 
647—852 « 

of ti|| Chancery, 848 

duty to guardian, *348 
* privileges and disabilities . of. 
84(1—352 * 4 * 

See OwurdimLlnfant. 

Wardship, feudal 432, 434, 669, 
671, 672, 881 r ' f . 
Warehousing system, improvements 
in, 715 % 

r Warnings giving seurants, 357, 358. 
Warrant to commit to prison, 105 
Warren, free, 606 
Washhouses, public, 711 
Waste lands, enclosure of, 421,' 714 
of manors, 437 
Watch and ward, 677 4 * 

Water, subterranean, 58 ® 

right to, *420 
Weekly wages, 362 
WeightB and mewores, 675 - 

cheating by false, 465 
settlement of, 702' 

Wekh and English judicatures, 
703 . ^ ' 

Wellington, Duke oij. i , ourt-mar-. 

rial few, 546 

Wells, right to* 410 . 

vTjfl^feAdj 169, 663 
West IndivColoiues, 91, 701 
courts of appeal in, 706 
sale of encumbered estates in, 
707 

West Saxon Inge, 44, 45, 662, 
668 * 

Whately, Archb., opinion; suicide, 
615, 616 \ . 

Whipping a (horse, manslaughter 
occasioned by, 610 w < 4S 1 
Whipping for offences, when first 
ordered, 650 * * *» 

< to what age, afid how oftdn, 650 
women, abolished,, <51, 698 * 
for irjuries to the Queen, with¬ 
out limitation of age, 651 
Whole blood, kinsman of the, 162 
«* note, 449 

WjdowB, wives and* sisters, to wfiat 
rank entitled, 317, note 
Wife maatbe attorney for her hus¬ 
band,^ 


—when entitled to necessaries, and 
when not, 836 

when she canftot sue or be sued 
«aloq£, 336 

'"when tap may be treated as a 
feme sole, 336 

wfym she njay be indicted and 
a tried aloqp, 886 
when she. may he \fi*.ness against 
her husband/ 337' 

* in what courts she may sue and 
be sued alone, 337 * 

**various legal, disabilities of, 
337 , ■*' , 

•excused for some felonies, and 
why** 387, 338, ,588, 589 
mar; have security of the ‘peace 
against her husband, 338 a 
when sbb may be restrained of her 
liberty, 338 *»« 

, object of her t disabilities, 339 
See Husband, Jlusba-'id and 
Wife, Marriage. 

Wight* Isle of, 82 
Wild anjuuals, 420, 421 
Wilful murder, 619 
Winemaking wiinout legal assls- 
7 . * 

disposition of property by, 418, 
420 

of Mr. Thellusson, to wbat law 
it gave rise, 448 

Will of Personalty, requires an 
executor, 45JT” *_ _ 

must be proved in ap Jpnesiastical 
court, 455 « 6 

Will of Realty, doe^not require an 
- executor, 455 
operates as, a conveyance, 455 
' Willea, C. opinion : committal 
® for contempt, 639 
William,. Prince of Orange, refuses 
to be'regent, 196 
drown offered to. and answer re- J 
* turned by, 196, 197 • 

Sep William III. . 

William (I.) the Conqueror, 4 .tipfen 
¥ - ■ wbat be founded his claim to . 

a the (frowns 172 
what right he acquired by the 
conquest, 173'«. ** 

feudal tenures universal unde#, 
42«v 669 
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—separation of* ecclesiastical from 
civil courts, 6jj5 
rigour of bis forest laws, 666 
his aula regie, 667 * * v 

trial by comltat, 669" 
abject condition of the nation, 
669, 670 

William (ILA ltufu.., accession of, 
173 f | 

extends the forest laws, 671 
William (Til.) ami Mary, declared J 
9 king and queetf,*lf5 
. took the crow» by purchase, 

• 196 ^ • 

Bill of Rights, 99, 195* 197 ' 

Act, of Settlement, 100, 197— 

■ 200, 694 # •' t * 

• Toleration Act, 694 ^ " 

J., * opinion : fday|lcr, 

. 46$ 

Wills; amendment 4f the laws ecm- 
cermhg, 451 * 

who Inis imwer to make, 401 , 

exedfction of, 451 
signature and attesta&idfe, 451— 
453 ««• * 

alteration, revocation, andj^vival* 
of, 453 • 

nuncupative, of soldiers and sea¬ 


men, 454 


construction of, the cause of per¬ 
plexity, 454 

the courts liberal in dealing with, 

appointi/cut of executor, 454 
probate, *54 455 
of realty and of personalty, 455 
donatimmortis causd t 455 1 

intestacy and gi^wi-intestacy, 
455, 456 . 

administration, 456,* 44 7 % 

dffties of tpcecutor and adminis- 
•. • trator, 457, 458 • 

* diiktB, legacies* tresidue, 458 
** oantamplated change in jurisdic- 
-Lwdion,- 460 

wlOsameudment Act, 451—454, 

Wills, Statute of, 684 * ~ 

►Winchester, Statute of; 677, 678 
Wine, drawer (at a tavern selling 
bad, 3 04 

Witchcraft, ‘ laws against 690 


Witnesses to wills, 498, 45£ 
Witnesses, who now competent to 
be, 55* 558 • % 

credibly, 558, 71^ • 
vwd voce examination of, 559 . 
t compulsory attendance of, 56(7, 
7.19 • 

oaths and affirm'•Jons, 557, 560, 
71 » * 

ntmodes of testing, 561, 
719** jitMk 

adverse,»561 £ ** 

* testimony of^onviefced of cri«BJ* 
962 m 

• in what case one suffices, 599 
perjury of, 719 ^ 

.Witteiia^emote, Iff, 663 
Woniem married and umnarped, to 
g j’bat crank entiled, . 317 
note' * 

jury of, 647 > * 

recent measnramfor their protec- 
^^on, 363, 7x2. See Females. 
Wool, exportation of, prohibited by 
Edward I., 679 

•Woolsqpk. 144 note « • 

Words, (ftfrflnatory and malicious, 

" 467—f 79 

mrmd gestures, affronting^ 624 

flMlf cX 


Workhouse, when made 
destitution, 375 
a common one, for 
■378 

relaxation of the test, 
Workpeople, prevention 
on, 712 _ 

Wounding, 620. 72B 
Weeck, 717 / • 

Wrestling, 181*0 • 

A Writ of-/tf exeat regaM, 105 

fo/sfimmofcing parliament, 115, 
139, 676 
teste gf, 116 a 
of dedimu», potestatem ? 256 * 

'Xif peerage? d310, 341 
of quo iSarranto, 39o 
of prohibition, 426 
sf /certiorari, 486^517, 542 
tf habeas <. corpus, 486. See 
Jfabeas Corpus. £ + 

of error, 521? 537, 638 
3i aiulitd quereld , 534 „ 
of mandamus, 532, 533, 695 

• H 
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—of digit, 6f& 

dt kceretieo comburendo, 693 
Wrifofc and publish®^ tijit of; 

1J* 7 

C maliciously, 462—4 T9 
Writing, disputed, «662 f 

Written law, S3 

contracts. Ilf Contracts. 
evidence, 564—563 * r 
Wrong, no ">i» take advantage 

cfhfeoMm, 366 '* 


Wrongs. puMfl and private, 92, 
676,5W ^ 


281 

, * \ T. 

Tear and € day, computation of, in 
murder, 622 
Year-Books, _ 

Yearly \wu4P9,*35‘i 3f8 
Yeomen, who aid an<f their rank, 
315, 317 

York, James^Drfre of, 191, 192 
*?oxk, prwnncd of, 85, 293 * 

archbuhotv^ 293 . 

wratef assize iqr county ot, 52l 


THU 'ENIVL, 


muimuar aa® it abb, ransm®% wunmuis. 








